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RULES AND ORDERS 


OF 


THE SUPREME COURT OF THE UNITED STATES. 


Rute No. 38. 


It is ordered by the court, that hereafter the judges of the 
circuit and district courts do not allow any bill of exceptions, 
which shall contain the charge of the court at large to the jury, 
in trials at common law, upon any general exception to the 
whole of such charge. But that the party excepting be requir- 
ed to state distinctly the several matters of law in such charge 
to which he excepts; and that such matters of law, and those 
only, be inserted in the bill of exceptions, and allowed by the 
court. 


Rute No. 39. 


Mr Jones, in behalf of himself and other members of this bar, 
inquired of the court, whether the rule of this court, of January 
term 1831, would not supersede the necessity of a compliance 
with the requisites of Rule No. 29, of February term 1821, of 
this court; and whether it would be necessary for counsel to 
furnish the court with printed briefs or abstracts: in reply to 
which Mr Chief Justice Marshall informed Mr Jones and the 
bar, that the court still considered a compliance with the re- 
quisites of Rule No. 29 necessary; and that the court expected 
to be furnished, by counsel, with printed briefs or abstracts 
under said rule. 
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January Term 1832. 
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THE DECISIONS 


OF 


THE SUPREME COURT OF THE UNITED STATES 


AT 


JANUARY TERM 1832. 


GeRRET SCHIMMELPENNICK AND ApRIAN Tor LAER, TRAD- 
ING UNDER THE FIRM OF R. anp J. R. Van Srapuorsr 
v. JosIAn AND Puitie Turner. 


The declaration contained two counts. The first, setting out the cause of action, 
stated “for that whereas the said defendants and co-partners, trading under 
the firm of Josiah Turner and Company in the lifetime of said William, on the 
Ist day of March 1821, were indebted to the plaintiffs, and being so indebt- 
ed, &c.”” The second count was upon an insimul computassent, and began, 
** and also whereas the said defendants afterwards, to wit on the day and year 
aforesaid, accounted with the said plaintiffs of and concerning divers other 
sums of money due and owing from the said defendants,” &c. The defendants, 
to maintain the issue on their parts, gave in evidence to the jury, that William 
Turner, the person mentioned in the declaration, died on the 6th of January 
1819, that he was formerly a partner with Josiah and Philip Turner the defen- 
dants under the firm of Josiah Turner and Company ; but that the partnership 
was dissolved in October 1817, and that the defendants formed a co-partnership 
in 1820. The defendants prayed the court to instruct the jury that there is a 
variance between the contract declared on, and the contract given in evidence ; 
William Turner being dead. By the court: the only allegation in the second 
count in the declaration, from which it is argued that the contract declared 
upon was one including William Turner with Joseph and Philip, is, “ that the 
said defendants accounted-with the plaintiffs.” But this does not warrant the 
conclusion drawn from it. The defendants were Josiah and Philip Turner; 

Vou. VIL—A 
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[Schimmelpennick v. Turner.] 


William Turner was nota defendant, and the terms, the said defendants, could 
not include him. There was no variance between the contract declared upon 
in the second count, and the contract proved upon the trial, with respect to the 
parties thereto. 


THIS case came before the court on a certificate of division 
from the circuit court of the United States for the district of 
Maryland. 

In the circuit court, the plaintiffs, on the 29th of April 1825, 
sued out a writ of capias ad respondendum, in an action of as- 
sumpsit against “ Josiah Turner, and Philip Turner, surviving 
partners of William Turner, citizens of Maryland, merchants.” 

The declaration in the case contained two counts: the first 
count charged the defendant for work, labour and services, for 
goods sold and delivered, and for money lent, paid and ad- 
vanced in the following terms: 

Josiah Turner, and Philip Turner, surviving partners of 
William Turner, citizens of Maryland, merchants, were attach- 
ed to answer the plaintiffs, ‘‘ of a plea of trespass on the case, 
&c. and thereupon the said plaintiffs, by J. Glenn their attor- 
ney, complain: for that whereas the said defendants, merchants 
and co-partners, trading under the firm of Josiah Turner and 
Company, in the life time of the said William,” on the Ist 
day of March 1822, were indebted to the plaintiffs, &c. 

The second count was on an alleged simul computassent; 
charging that ‘‘the said defendants, afterwards, to wit on the 
day and year aforesaid, accounted with the said plaintiffs of and 
concerning divers other sums of money, before that time due 
and owing from the said defendants to the said plaintiffs, and 
then being in arrears and unpaid, &c.”’ 

The defendants pleaded non assumpsit; and before the 
case came on for trial depositions of witnesses were taken in 
New York and in Holland, under commissions issued for the 
purpose; which showed that the ground of action was for ad- 
vances made by the agent of the plaintiffs in September and 
October 1819, and in January 1820, on shipments of tobacco, 
the property of Josiah Turner and Philip Turner, consigned 
to the plaintiffs and by them sold for the account of the de- 
fendants. From these transactions a balance was by the ac- 
counts current of the plaintiffs claimed to be due to them; and 
the accounts current of the plaintiffs were by the testimony in 
the case shown to have been furnished to the defendants by 
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the agent of the plaintiffs at different periods, and particularly 
in June 1822. No acknowledgement or admission of the cor- 
rectness of the account was given in evidence. ; 

The defendants, to maintain the issue on their part, gave in 
evidence to the jury, that William Turner, the person men- 
tioned in the declaration, died on the 6th day of January 1819; 
that the said William was formerly a partner with the said 
Josiah and Philip, under the firm of Josiah Turner and Com- 
pany, but that the said copartnership was dissolved in October 
1817; and that a new copartnership was formed between the 
said Josiah and Philip in 1820, under the firm of Josiah Tur- 
ner and Company. 

Whereupon the defendants, by their counsel, prayed the 
opinion of the court and their direction to the jury, that the 
plaintiffs are not entitled to recover, because the defendants 
are sued as surviving partners of William Turner; whereas the 
proof is, that William Turner had departed this life some 
months before the first transaction took place between the 
plaintiffs and defendants, and therefore could not constitute 
one of the firm of the defendants at any time during the trans- 
actions in question; and that therefore there is a variance be- 
tween the contract declared on, and the contract given in evi- 
dence; upon which prayer the opinions of the judges were 
opposed, and the same, on motion of the plaintiffs, by their 
counsel, was certified to the Supreme Court, agreeably to the 
act of congress. 

The case was argued by Mr Stewart for the plaintiffs, and 
by Mr N. Williams for the defendants. 


For the plaintiffs it was contended, that the description of 
the defendants in the writ did not control the further proceed- 
ings, so as to make them erroneous if they did not conform to 
that description. 2Black. Rep. 1 Bos. and Pull. 383. 3 Day’s 
Rep. 472. The declaration properly recites the writ, but this 
does not make the writ a part of the declaration. The decla- 
ration shows the ground of claim, and can alone be considered 
as exhibiting it. 1Chitty, 289. 2W.Black. 848. 11 East, 
62, 65. 1 W. Black. 250. 

This declaration in this case fully sustains the claim of the 
plaintiffs, if the words «¢ surviving partners” are rejected; and 
they should be as surplusage. ‘This being done, it states no 
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[Schimmelpennick v. Turner.] 
cause of action against William Turner, but against Josiah Tur- 
ner and Philip Turner. 

But if the words ‘‘ surviving partners” cannot be struck out, 
the objection of erroneous description does not apply to the 
last count in the declaration, as there they are not found. That 
count refers to the defendants in the suit, and those defendants 
were not William Turner, Josiah Turner, and Philip Turner, 
but the two latter only. 1 Harris and Gill’s Rep. 234. 

A plaintiff may recover in the same action against a defen- 
dant an individual debt, as also a debt due by him as a surviv- 
ing partner. 5 Burr. 263. 5 T. R. 493. 1 Barn. and Ald. 
29, 224. 2 Chitty’s Plead. 436. 

As to the alleged variance between the writ and the declara- 
tion, cited 2 Wheat. 45; 1 Harr. and Gill. 384. If the defen- 
dants assert a variance between the second count and the writ, 
that should have been made the subject of exception before 
plea. 12 Johns. 344. 

The evidence on the record shows that the parties had ac- 
counted together. The accounts of the plaintiffs were deliv- 
ered to the defendants, and no evidence that objections were 
made to them, until after three years, was offered. If the evi- 
dence upon this point was slight, yet it should not have been 
taken from the jury by the court: it was with the jury only 
to determine on its sufficiency. 


Mr Williams, for the defendants, argued, that although an 
action against a surviving partner, charging him as an indi- 
vidual, upon a partnership debt, can be sustained, yet there is 
no case where, in a suit on an individual contract, the defen- 
dant can be charged as a surviving partner; each partner being 
liable individually for the debts of the partnership: but part- 
ners are not liable for individual debts. 

The rule of law is, that contracts must be set forth in the 
declaration truly; and the slightest variance in substance will 
be fatal. Archb. Plead. and Ev. 122. 1 Durn. and East, 240. 
2 Stark. Rep. 60. (3S. and L. 244.) 1Chitty’s Plead. 304. 

Another rule of pleading is, that if the declaration contains 
too many defendants, or two few plaintiffs, it is a fatal defect. 
1 Chitty’s Plead. 31. Arch. Plead. and Evid. 78. 1 East, 
52. Peters’s C. C. R. 26, 27. Arch. Prac. 54. 
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The declaration in this case comes fully within both these 
rules. No evidence in the cause applied to transactions oc- 
curring before the death of William Turner; and all the dealing 
between the plaintiffs and Josiah and Philip Turner was sub- 
sequent to his decease. 

The statement in the first count, by which the defendants 
are charged as surviving partners, cannot be changed by con- 
sidering the words ‘‘ surviving partners” as surplusage. The 
contract alleged, is a contract with the firm of “ Josiah Turner 
and Company” in the lifetime of William Turner; and thus 
more parties are asserted to have made the assumpsit than 
those who are proved by the evidence to have been engaged 
in it. 

The second cont refers to the first; the plaintiffs count 
_ against the defendants, as ‘‘ the said defendants.” If the word 
‘¢ said”? refers to the writ or the first count, it has the same 
effect, and alleges a contract made by Josiah and Philip Tur- 
ner as surviving partners. Cited, 1 Chitty’s Plead. 233. 
Doug. 667. 1 Mason, 66. 1 Camp. 466. 

Nor can the declaration be sustained, as if the defendants 
had been individually described. Cited, Arch. Plead. and 
Ev. 122. 1 Chitty’s Plead. 31. 6 D. and E. 363. 2 John. 
Rep. 213. 1 Peters’s Rep. 317. 12 John. 349. 2 Williams’s 
Saund. Rep. 121. 4 Barn. and Ald. 374. Arch. Prac. 60. 
2 Stark. 356. 15S. and L. 208. 5 Cowen, 58. 


Mr Justice Tuomrson delivered the opinion of the Court. 

This case comes up from the circuit court for the district of 
Maryland, upon a division of opinion in that court upon a 
point stated on the record in the following manner, viz. 
And thereupon the defendants, to maintain the issue on their 
part, gave in evidence to the jury, that William Turner, the 
person mentioned in the declaration in this cause, died on the 
6th of January 1819. That the said William was formerly a 
partner with the said Josiah and Philip, under the firm of Jo- 
siah Turner and Company, but that the said copartnership was 
dissolved in October 1817, and that a new copartnership was 
formed between the said Josiah and Philip in 1820, under the 
firm of Josiah Turner and Company. 
Whereupon, the defendants by their counsel prayed the 
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opinion of the court, and their direction to the jury, that the 
plaintiffs are not entitled to recover, because the defendants 
are sued as surviving partners of William Turner, whereas the 
proof is, that William Turner had departed this life some 
months before the first transaction took place between the 
plaintiffs and defendants, and therefore could not constitute 
one of the firm of the defendants at any time during the trans- 
action in question, and that therefore there is a variance be- 
tween the contract declared on, and the contract given in 
evidence. Upon which prayer the opinions of the judges 
were opposed. 

The declaration contains two counts. The first, setting out 
the cause of action, states as follows: for that whereas the 
said defendants, merchants and copartners, trading under the 
firm of Josiah Turner & Co., in the lifetime of said William, 
on the lst day of March in the year 1821, were indebted to 
the plaintiffs, &c., and being so indebted, the defendants under- 
took and promised to pay, &c. The second count is upon 
an insimul computassent, and begins: whereas also the said 
defendants afterwards, to wit, on the day and year aforesaid, 
accounted with the said plaintiffs, of and concerning divers 
other sums of money, due and owing from the said defendants, 
and then in arrear and unpaid, and being so found in arrear, 
the defendants promised to pay, &c. 

Whatever objection may arise under the first count in the 
declaration, with respect to a variance between the contract, 
or cause of action, and the evidence to maintain it, that ob- 
jection does not exist as to the second count. It is to be borne 
in mind that it forms no part of the question upon which the 
opinion of the judges was obtained, whether the evidence was 
admissible under the count upon an insimul computassent. 
The point of objection was, that the cause of action as stated 
in the declaration arose against the defendants and William 
Turner, and the evidence only showed a cause of action against 
the two defendants unconnected with William Turner, and 
which arose since his decease. 

The only allegation in the second count in the declaration, 
from which it is argued that the contract declared upon was 
one including William Turner with Josiah and Philip, is, that 
the said defendants accounted with the plaintiffs, &. But 
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this does not warrant the conclusion drawn from it. The de- 
fendants were Josiah and Philip Turner. William Turner 
was not a defendant, and the reference by the terms the said 
defendants could not include him. It does not even describe 
the defendants as survivors, or allege that they accounted, as 
such, or in the lifetime of William Turner. But the vhole 
cause of action as set out in this count arose against Josiah and 
Philip, entirely unconnected with William. The evidence, 
therefore, showing that William Turner died before the first 
transaction took place between the defendants and plaintiffs, 
did not show any variance between the contract declared upon 
in this count, and the contract proved. The one declared 
upon in the second count was between the plaintiffs, and the 
defendants Josiah and Philip Turner, and the evidence did not 
show a contract varying from it. 

We are accordingly of opinion that there was no variance 
between the contract declared upon in the second count, and 
the contract proved upon the trial, with respect to the parties 
thereto. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of Maryland, and on the point and question on which the 
judges of the said circuit court were opposed in opinion, and 
which point was certified to this Court for its opinion in pur- 
suance of the act of congress in such case made and provided, 
and was argued by counsel; on consideration whereof, it is the 
opinion of this Court that there was no variance between the 
contract declared upon in the second count, and the contract 
proved upon the trial, with respect to the parties thereto; 
whereupon it is ordered and adjudged by this Court that it be 
certified to the said circuit court as the opinion of this Court, 
that there was no variance between the contract declared upon 
in the second count, and the contract proved upon the trial, 
with respect to the parties thereto. 































































































































SUPREME COURT. 


Tue Bank or true Unirep Srates, PLAintirrs In Error 
v. Tue Bank or WAsHINGTON, DEFENDANTS IN Error. 


The defendants in an execution paid to the agents of the plaintiff the amount of 
the debt, and gave a verbal notice that it was their intention to sue outa writ 
of error to reverse the judgment. This was afterwards done, and the judg- 
ment was reversed. The agents of the plaintiff paid over to him forthwith 
ihe amount received, and the defendants instituted a suit against the agents to 
recover the sum paid to them. Held, that they could not recover. 

It is a settled rule of law, that upon an erroneous judgment, if there be a regular 
execution, the party may justify under it until the judgment is reversed, for 
an erroneous judgment is the act of the court. 

On the reversal ofan erroneous judgment the law raises an obligation in the party 
to the record, who has received the benefit of the judgment, to make restitu- 
tion to the other party for what he has lost; and the mode of proceeding to 
effect this object, may be regulated according to circumstances. Sometimes 
it is done by a writ of restitution, without a scire facias; when the record shows 
the money has been paid, and there is a certainty as to what has been lost. 
In other cases, a scire facias may be necessary, to ascertain what is to be re- 
stored. But as it respects third persons, whatever has been done under the 
judgment, whilst it remained in full force, is valid and binding. 

Where money is wrongfully and illegally exacted, it is received without any legal 
right or authority to receive it; and the law at the very time of payment 
creates the obligation to refund it. A notice to recover back the money does 
not even in such cases create the right to recover it back; that results from the 
illegal exaction of it: and the notice may serve to rebut the inference that it 

was a voluntary payment, or made through mistake. 


THIS was a writ of error from the circuit court of the United 
States of the district of Columbia for the county of Wash- 
ington. 

The action was assumpsit in the circuit court, and was insti- 
tuted by the Bank of Washington against the Bank of the Unit- 
ed States for money had and received, to recover the sum of 
eight hundred and eighty-one dollars and eighteen cents, with 
interest. The case was submitted to that court on the follow- 
ing case agreed. 

{n this case, Triplett and Neale recovered a judgment, at 
Alexandria court, at April term 1824, against the Bank of 
Washington, which was afterwards taken to the Supreme Court 
by writ of error, and there reversed, as appears by the record 
of the same in the Supreme Court, and the proceedings in that 
court in the matter of the writ of error, Bank of Washington 
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against Triplett and Neale, decided at January term 1828 of 
the Supreme Court. 1 Peters, 25. 

The Bank of Washington, on the 2d of June 1824, had pe- 
titioned for the allowance of a writ of error in the said case, 
and presented such petition to one of the judges of the Supreme 
Court, by whom it was refused; and afterwards the said peti- 
tion was presented to the chief justice of the United States, 
by whom the writ was allowed on the 15th of March 1825; 
and the same was accordingly issued as by the record: on the 
30th of August 1824, Triplett and Neale sued out execution 
on said judgment, and immediately sent the same enclosed in 
a letter to Richard Smith, cashier of the office of discount and 
deposit of the Bank of the United States at Washington, with 
an indorsement thereon in writing, who wrote another indorse- 
ment thereon, as appears from the said execution and the in- 
dorsement thereon, in the words following: 

Triplett and Neale v. ‘The Bank of Washington. 

Use and benefit of the office of discount and deposit of the 
United States Washington city. Cuaries NEALE. 

Pay to Mr Brooke Mackall. Rp. Smiru, Cashier. 

Received eight hundred and eighty-one dollars and eighteen 
cents. B. Mackatt. 

Brooke Mackall, the runner in the said office, and the 
person mentioned in the last of said indorsements, presented 
the said execution, &c. to the Bank of Washington, and there, 
on the 9th of September 1824, received the sum of eight hun- 
dred and eighty-one dollars and eighteen cents, and signed the 
receipt thereon. And at the time of signing the same, Wil- 
liam A. Bradley, then cashier of the Bank of Washington, 
verbally gave notice to said Mackall, that it was the intention 
of said Bank of Washington to appeal to the Supreme Court, 
and that the said office of discount and deposit would be ex- 
pected, in case of a reversal of the judgment, to refund the 
amount. The said Mackall received the said sum as the 
amount of principal and interest accrued on said judgment, as 
appears by his receipts on the said execution: which sum he 
delivered to said Smith, who entered it to the credit of C. 
Neale, one of the firm of Triplett and Neale, on the proper 
books of the said office. Before the delivery of the said 


execution to the said Smith, as aforesaid, C. Neale, one of the 
Vox. VI.—B 
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said firm of Triplett and Neale, had promised said Smith to 
appropriate the money, expected to be recovered from the bank 
of Washington in said suit, to reduce certain accommodation 
discounts which he, the said Neale, had running in said bank, 
upon notes drawn by him and indorsed by indorsers as sure- 
ties for the due payment thereof, which discounts were still 
running upon such notes at the time and times the said execu- 
tion was so delivered, and when the money was paid as afore- 
said. ‘The said Smith received the said execution with the 
said Neale’s said indorsement thereon, as he understood and 
considered, for collection; and when collected, he deposited 
the same in bank to said Neale’s credit generally; and would 
have sent the same to him at Alexandria, if he had requested 
him to do so, or would have paid his check for the amount; 
and immediately on the receipt of said money as aforesaid, 
said Smith wrote a letter to the said Neale, in the words fol- 
lowing to wit:— 
Orrice oF THE Bank or THE UniTEpD SrarTEs, 
Washington, September 9, 1824. 

CuristrorHeR NEALE, Esq. 

Dear Sir:—I have received the sum of eight hundred and 
eighty-one dollars and eighteen cents from the Bank of Wash- 
ington, in payment of your judgment against it, and have 
placed the same to your credit. Be good enough to give me 
specific directions of the way in which you wish it applied. 

Rp. Samira, Cashier. 

To which letter the said Neale returned the following answer: 

Dear Sir:—In reply to your esteemed favour, I have to re- 
quest that you will apply the money received from the Bank 
of Washington to the reduction of the notes indorsed by John 
H. Ladd & Co. and John A. Stewart, equally, after pay- 
ing Thomas Swann and Walter Jones one hundred dollars be- 
tween them, or fifty dollars each, as their fees. 

10¢h September 1824. C. Neate. 

The said Smith applied the said money pursuant to the di- 
rections of the last mentioned letter. It was submitted to the 
court upon the foregoing case agreed, whether the plaintiffs 
were entitled to recover of the defendants, the money with in- 
terest, so received and applied by said Smith, as aforesaid: if 
the court decide in the affirmative, judgment to be entered for 
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the plaintiffs for the sum of eight hundred and eighty-one dol- 
lars and eighteen cents, with interest from the 9th day of Sep- 
tember 1824 till paid, and costs: otherwise for the defendants 
with costs, &c. (any objections to the competence of the evi- 
dence to be considered by the court). 

The circuit court gave judgment for the plaintiffs, and the 
defendants prosecuted this writ of error. 

The cause was argued for the plaintiffs in error by Mr Lear 
and Mr Sergeant, and for the defendants by Mr Dunlap and 
Mr Key. 


For the plaintiffs it was contended, that the money which 
was received from the Bank of Washington by the Bank of 
the United States, was received as the funds of Triplett and 
Neale, and as their agents: the Bank of the United States did 
not act as the assignees of the judgment, but placed the amount 
to the credit of Christopher Neale: and, afterwards, by special 
directions, appropriated it to the reduction of the notes of 
Triplett and Neale in the bank, upon which notes there were 
good and substantial indorsers, who thereby became released 
to the extent of the appropriation. 

The judgment against the Bank of Washington was valid, 
and subsisting at the time the money was received. If land 
had been taken in execution and sold under the judgment, the 
title of the purchaser would have been good, although the 
judgment was afterwards reversed, the writ of error not having 
operated as a supersedeas. Indeed, no writ of error was prose- 
cuted until after the payment of the money. 2 Bac. Abr. 505. 
Barney v. Patterson’s Lessee, 6 Har. and Johns. 

The judgment being then good and in force, and Triplett 
and Neale having at the time it was paid a right to demand 
and receive the money, the action for money had and received 
will not lie. That action is an equitable action. 

The proper remedy for the defendants in error was a writ 
of restitution. 6 Com. Dig. Plead. 468, 469; 2 Salk. 587, 588; 
Rast. Entries, 388; 10 Mass. 433. If money received under 
circumstances of this kind could be pursued, there would be 
no limit to such actions. 

There was no assignment of the judgment to the Bank of 
the United States; nor would the court have allowed an assign- 
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ment to be entered on the record, upon the production of the 
order of Mr Neale upon the execution, as stated in the case 
agreed. The Bank of the United States were not treated in 
the proceedings upon the writ of error as the assignees of ‘the 
action, and no regard was paid to them in the proceedings in 
the case of the Bank of Washington y. Triplett and Neale. 
1 Peters, 25. 

The Bank of the United States were not affected by the 
notice which was given to the runner of the bank when the 
money was paid. It was not given to one who had a right to 
receive it, nor in a form which entitled it to consideration. 

Could the notice have any effect? The decision of this 
question does not depend upon the question of agency. 

To make this notice available, it is indispensable that it 
should be of a matter of which the party has a right to give 
notice, and of which the party to whom the notice is given is 
bound, or at least has the power to take notice. It must be 
of something which the party has a right to require. 

Had the Bank of Washington a right to stay the receipt of 
the money by Triplett and Neale, or to prevent them from 
using it as they pleased, directly or indirectly? The argu- 
ment supposes, necessarily, that they had a right to intercept 
it in its course; or, at all events, to prevent the use of it, and 
detain it for themselves. 

When and where did the right arise? The judgment was 
in full force, and warranted the issuing of this execution; and 
proceedings under it could not be staid. The command of 
the writ was to levy the money, and to pay it to the plain- 
tiffs. ‘The money couid not be stopped in the hands of the 
marshal, who was bound to pay it to the plaintiffs; and if he 
had not paid it they could have brought suit for it. The 
Bank of Washington could not have stopped it in his hands 
after payment to the marshal; and yet this is what is sought 
to be accomplished by the notice. 

The case is then only the ordinary case of a judgment liable 
to be reversed on error; but until reversed, the money belongs 
to the plaintiff in the execution, to all intents and purposes; 
liable to pay an equal amount in case of reversal, but not a 
specific thing. The notice therefore is of a thing totally im- 
material, and to be disregarded. 
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These observations apply to the argument founded on the 
agency. The utmost extent to which the principle can be 
carried is, that if an agent, after notice, pay over to his prin- 
cipal what he ought not to pay over, he is himself liable. The 
mere notice itself is nothing. ‘The important feature is that he 
ought not to pay over the money. In this case the agency of 
the cashier was accompanied with no such condition; on the 
contrary, he was bound to pay over. The Bank of Washington 
had no right to prevent his doing so. Will assumpsit lie on 
an order of restitution against the party? This has never been 
decided, but has been strongly contested. 


Mr Dunlap and Mr Key for the defendants in error con- 
tended, that the judgment of the circuit court should be affirmed 
on the following grounds: 

1. That money paid on an erroneous judgment, after- 
wards reversed, is recoverable in an action for money had and 
received, against the person receiving it, either as original 
plaintiff or as assignee of the plaintiff. 

2. That the indorsement on the execution and the delivering 
to the Bank of the United States, in this case, made them the 
assignees of the judgment. 

3. That if not so, and Mr Smith received it, as he says he 
considered it, for collection, the Bank of Washington had no 
reason so to consider it—but every reason to believe that the 
Bank of the United States held the judgment for their own 
‘¢use and benefit,”? as the indorsement purported, and that 
they might safely pay it to them, and look to them to refund 
the money in the event of a reversal. 

4, And if not so, and the Bank of the United States were only 
the agents of Triplett and Neale, and were even known to the 
Bank of Washington to be so, yet the notice given to them, 
on the payment, makes them liable to the action. 

1. The action was well brought, and the case was not one 
for a writ of restitution, because there was no assignment of 
the judgment to the Bank of the United States of record.. The 
cause was sent from this court for further trial; and there could 
be no restitution until a final trial. A writ of restitution only 
lies against a party on the record. Tidd’s Practice, 936, 937, 
1137. Assumpsit will lie to recover money paid on an erro- 
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neous judgment. Esp. 6, 19; 1 Dane’s Abr. 181; 2 Munf. 
272; 1 Taunt. 359; 7 T. R. 269; 6 Cowen, 297. 

2. The Bank of the United States were liable to the Bank 
of Washington as the assignees of the judgment—as assignees 
they can be in no better situation than the principal, and they 
are liable to the same equities. 

They received the money as the owners of the judgment, 
as it became theirs by the indorsement on the execution. This 
is the usual mode of transferring judgments; and the circuit 
court, had an application been made for the purpose, would 
have made an entry of the assignment on the record. In this 
state of the facts, no suit would have laid against Triplett and 
Neale, as the money was not paid to them. 

3. As agents they are liable to repay the money. The no- 
tice to the runner of the Bank, who became, by the authority 
to receive the money, the agent of the bank for all purposes 
connected with the transaction, was sufficient. If money is 
paid by mistake, it can be recovered back. Cowp. 565; 1 
Chitty’s Pl. 25; 2 Lord Raym. 1210; Paley on Agency, 304, 
305; 3 M. and S. 344; Livermore, 261. 

The agent must be known, to protect him from personal lia- 
bility to repay the money—Per Mr Justice Thompson in 13 
Johns. 77. 

The Bank of the United States have the money in their own 
hands. It has never been paid over. They paid a debt due 
to them by Triplett and Neale; but it does not appear that 
they gave any new credit in consequence of this appropriation 
of the money; or that the indorsers of the notes reduced by 
the same were discharged. The original securities were re- 
tained by the bank. 

It was the duty of the Bank of the United States, to have 
given notice of their agency in the transaction, and then an 
injunction to stay the funds in their hands would have been 
obtained: or they could have refused to receive the money 
after the notice was given; or, having received it, they should 
have retained it, and have filed a bill of interpleader. In this 
state of the proceedings the payers of the money would have 
been safe, and no prejudice would have arisen to the Bank of 
the United States. 
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Mr Justice Tuompson delivered the opinion of the Court. 

This case comes up on a writ of error to the circuit court of 
the United States for the district of Columbia. The judgment 
in the court below was given upon a statement of facts agreed 
upon between the parties, substantially as follows. 

Triplett and Neale, in April 1824, recovered a judgment 
against the Bank of Washington for eight hundred and eighty- 
one dollars and eighteen cents. A writ of error was prosecuted 
by the Bank of Washington, and that judgment was reversed 
by this Court at the January term 1828. But whilst that judg- 
ment was in full force, and before the allowance of the writ 
of error, Triplett and Neale, on the 30th of August 1824, sued 
out an execution against the Bank of Washington, and inclosed 
it to Richard Smith, cashier of the office of discount and deposit 
of the Bank of the United States at Washington, with the fol- 
lowing indorsement: 

Triplett and Neale v. The Bank of Washington. 

“Use and benefit of the office of discount and deposit U. 
States, Washington city.”” Chr. Neale. « Pay to Mr Brooke 
Mackall.”? Rd. Smith, cashier. ‘* Received eight hundred 
and eighty-one dollars and eighteen cents.” B. Mackall. 

B. Mackall, who was the runner in the branch bank, present- 
ed the execution to the Bank of Washington and received the 
amount due thereon, on the 9th of September 1824. At the 
time of receiving the same, William A. Bradley, cashier of the 
Bank of Washington, verbally gave notice to said Mackall, 
that it was the intention of the Bank of Washington to appeal 
to the Supreme Court, and that the said office of discount and 
deposit would be expected, in case of reversal of the judgment, 
to refund theamount. Mackall paid the money over to Smith, 
who entered it to the credit of Neale, one of the plaintiffs in 
the execution. Before the execution was sent to Smith, Neale 
had promised him to appropriate the money, expected to be 
recovered from the Bank of Washington, to reduce certain ac- 
commodation discounts, which he had running in the office of 
discount and deposit. Smith, when he received the execution 
with the indorsement thereon, understood and considered, that 
it was for collection, and the money when received by him 
was deposited to Neale’s credit generally, and he would have 
sent the money to him at Alexandria if he had requested 
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him so to do, or would have paid his check for the amount. 
Immediately on the receipt of the money, Smith wrote to 
Neale informing him thereof, and asking him for specific di- 
rections how to apply it; which letter Neale immediately an- 
swered, giving him directions, and the money was applied 
according to such directions. 

Upon this statement of facts the court below gave judgment 
for the plaintiffs: to reverse which, the present writ of error 
has been brought. 

That the Bank of Washington, on the reversal of the judg- 
ment of Triplett and Neale, is entitled to restitution in some 
form or manner, is not denied. ‘The question is, whether re- 
course can be had to the Bank of the United States, under the 
circumstances stated in the case agreed. When the money 
was paid by the Bank of Washington, the judgment was in full 
force, and no writ of error allowed, or any measures whatever 
taken, which could operate as a supersedeas or stay of the exe- 
cution. Whatever therefore was done under the execution, 
towards enforcing payment of the judgment, was done under 
authority of law. Had the marshal, instead of the runner of 
the bank, gone with the execution and received the money, or 
coerced payment; he would have been fully justified by 
authority of the execution: and no declaration or notice on the 
part of the Bank of Washington of an intention to appeal to the 
Supreme Court would have rendered his proceedings illegal, 
or made him in any manner responsible to the defendants in 
the execution. Suppose it had become necessary for the mar- 
shal to sell some of the property of the bank to satisfy the 
execution, the purchaser would have acquired a good title under 
such sale, although the bank might have forbid the sale, ac- 
companied by a declaration of an intention to bring a writ of 
error. This could not revoke the authority of the officer, and 
while that continued, whatever was done under the execution 
would be valid. It is a settled rule of law, that upon an erro- 
neous judgment, if there be a regular execution, the party may 
justify under it until the judgment is reversed; for an erroneous 
judgment is the act of the court. 1 Stra. 509. 1 Ver. 195. 
If the marshal might have sold the property of the bank and 
given a good title to the purchaser, it is difficult to discover 
any good reason why a payment made by the bank should not 
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be equally valid, as it respects the rights of third persons. In 
neither case does the party against whom the erroneous judg- 
ment has been enforced, lose his remedy against the party to 
the judgment. On the reversal of the judgment, the law raises 
an obligation in the party to the record, who has received the 
benefit of the erroneous judgment, to make restitution to the 
other party for what he has lost. And the mode of proceed- 
ing to effect this object must be regulated according to circum- 
stances. Sometimes it is done by a writ of restitution, without 
a scire facias; when the record shows the money has been paid, 
and there is a certainty as to what has been lost. In other 
cases, a scire facias may be necessary, to ascertain what is to be 
restored. 2 Salk. 587, 588. Tidd’s Prac. 936, 1137, 1138. 
And, no doubt, circumstances may exist where an action may be 
sustained to recover back the money. 6 Cowen, 297. But 
as it respects third persons, whatever has been done under the 
judgment, whilst it remained in full force, is valid and binding. 
A contrary doctrine would be extremely inconvenient, and in 
a great measure tie up proceedings under a judgment, during 
the whole time within which a writ of error may be brought. 
If the bare notice or declaration of an intention to bring a writ 
of error will invalidate what is afterwards done, should the 
judgment at any future day be reversed, it would virtually, in 
many cases, amount to a stay of proceedings on the execution. 
No such rule is necessary for the protection of the rights of 
parties. The writ of error may be so taken out as to operate 
as a supersedeas. Or, if a proper case can be made for the in- 
terference of a court of chancery, the execution may be stayed 
by injunction. 

It has been argued, however, on the part of the defendants 
in error, that the Bank of the United States stands in the cha- 
racter of assignees of the judgment, and is thereby subjected 
to the same responsibility as the original parties, Triplett and 
Neale. 

Without entering intc the inquiry whether this would vary 
the case, as to the responsibility of the plaintiff in error, the 
evidence does not warrant the conclusion that the Bank of the 
United States stands in the character of assignees of the judg- 
ment. There is neither the form or the substance of an as- 


signment of the judgment. No reference whatever, either 
Vout. VI.—C 
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written or verbal, is made toit. The mere indorsement on the 
execution, ‘‘use and benefit of the office of discount and de- 
posit of the United States, Washington city,’’ cannot, in its 
utmost extent, be considered any thing more than an authority 
to receive the money, and apply it to the use of the party re- 
ceiving it. It is no more an assignment of the judgment, than 
if the authority had been given by a power of attorney in any 
other manner, or by an order drawn on the Bank of Washing- 
ton. ‘The whole course of proceeding by the cashier of the 
office of discount and deposit, shows that he understood the 
indorsement on the execution merely as an authority to receive 
the money subject to the order of Neale, with respect to the 
disposition to be made of it. He did not deal with it as an 
assignee, having full power and control over the money, but 
as an agent, subject to the order of his principal. He passed 
it to his credit on the proper books of the office; and wrote to 
him, asking specific directions how the money should be ap- 
plied. He received his directions, and applied it accordingly; 
and all this was done six months before the allowance of the 
writ of error. 

It is said, however, that although Mr Smith might have 
considered himself a mere agent to collect the money, the Bank 
of Washington had no reason so to consider him. There is 
nothing in the case showing that the Bank of Washington had 
any information on the subject, except what was derived from 
the indorsement on the execution; and if that did not authorise 
such conclusion, the plaintiff in error is not to be prejudiced by 
such misapprehension. It was a construction given to a writ- 
ten instrument, and if that construction has been mistaken by 
the defendant in error, it is not the fault of the opposite party. 

But again, it is said the payment of the money was accom- 
panied with notice of an intention to appeal to the Supreme 
Court; and that, in case of reversal, it would be expected that 
the office of discount and deposit would refund the money. 

If the plaintiff in error could be made responsible by any 
such notice, given even in the most direct and explicit manner, 
that which was given could not reasonably draw after it any 
such consequence. It is vague in its terms, and does not assert 
that the office of discount and deposit would be held respon- 
sible to refund the money, but only that it would be expected 
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that it would be done. This is not the language of one who 
was asserting a legal right, or laying the foundation for a legal 
remedy. And there is no evidence that even this was com- 
municated to the office. 

But the answer to the argument is, that no notice whatever 
could change the rights of the parties, so as to make the Bank 
of the United States responsible to refund the money. When 
the money was paid, there was a legal obligation on the part 
of the Bank of Washington to pay it; and a legal right on the 
part of Triplett and Neale to demand and receive it, or to en- 
force payment of it under the execution. And whatever was 
done under that execution, whilst the judgment was in full 
force, was valid and binding on the Bank of Washington, so 
far as the rights of strangers or third persons are concerned. 
The reversal of the judgment cannot have a retrospective ope- 
ration, and make void that which was lawful when done. The 
reversal of the judgment gives a new right or cause of action 
against the parties to the judgment, and creates a legal obliga- 
tion on their part to restore what the other party has lost, by 
reason of the erroneous judgment; and as between the parties 
to the judgment, there is all the privity necessary to sustain 
and enforce such right; but as to strangers there is no such 
privity: and if no legal right existed when the money was paid, 
to recover it back, no such right could be created by notice of 
an intention so todo. Where money is wrongfully and ille- 
gally exacted, it is received without any legal right or autho- 
rity to receive it; and the law, at the very time of payment, 
creates the obligation to refund it. A notice of intention to 
recover back the money, does not, even in such cases, create 
the right to recover it back: that results from the illegal exac- 
tion of it, and the notice may serve to rebut the inference that 
it was a voluntary payment, or made through mistake. 

The judgment must accordingly be reversed; and judgment 
entered for the defendant in the court below. 
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Tuomas Kirkman, Junior, Prartntirr v. Joann W. Hamit- 
TON AND OTHERS, DEFENDANTS. 


The statute of limitations of North Carolina, passed in 1715, in force in Ten- 
nessee, bars the particular actions which it recites, and no others. It does not 
bar actions of debt generally, but those only which are brought for arrearages 
of rent. 

In an action of debt on a promissory note, instituted in the circuit court of Ten- 
nessee, the defendant pleaded the statute of limitations of North Carolina of 
1715, in force in Tennessee. Held, that the statute did not extend to the ac- 
tion, and that the plaintiff was not barred. 

By the acts of the legislature of North Carolina, in force in Tennessee, the in- 
dorser of a promissory note is entitled to sue in his own name, as on inland 
bills of exchange in England; and he may therefore bring an action of debt on 
a promissory note held by him. 

The case of Raburg et al. v. Peyton, 2 Wheaton, 385, cited and confirmed. 

H. and D., citizens of Tennessee, gave their promissory note to T. R. & Co., 
also citizens of Tennessee, payable in fifteen months. Before the note became 
due, T. R. & Co. removed to and became citizens of Alabama, and also be- 
fore the day appointed for the payment of the note, indorsed it to K. a citizen 
of Alabama; and in the declaration on the note, the plaintiff averred that T. 
R. & Co. were citizens of Alabama. Held, that the circuit court of Ten- 
nessee had jurisdiction of the suit, under the eleventh section of the act of 1789. 
The payees of the note having, before the note became due, become citizens 
of Alabama, could have prosecuted a suit on the note in the circuit court of 
Tennessee if no assignment had been made. 


THIS case came before the court on a certificate of division 
in opinion of the judges of the circuit court of the United 
States for the district of West Tennessee. 

In the circuit court of the United States for the district of 
West Tennessee, Thomas Kirkman, Junior, a citizen of Ala- 
bama, instituted, in April 1823, an action of debt, against John 
W. Hamilton and Thomas Donoho, citizens of Tennessee, upon 
a promissory note drawn by the defendants under the firm of 
Hamilton and Donoho in West Tennessee, on the 22d of Sep- 
tember 1818, for the sum of three thousand dollars, payable 
fifteen months after date to Thomas Ramsey and Company or 
order, and Thomas Ramsey and Company having become citi- 
zens of Alabama, and the note being unpaid, indorsed the same 
to the plaintiff, Thomas Kirkman, Junior. 

To this declaration, the defendants pleaded: First, the statute 
of limitations of Tennessee, alleging that the cause of action 
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did not accrue within three years. Second, that at the time 
the note was given they were citizens and inhabitants of Smith 
county in the state of Tennessee, of which state the plaintiff 
was then a citizen, and in which state the note was given. 

To the plea of the statute of limitations, and to the second 
plea, the plaintiff demurred, and assigned as causes of demurrer, 
1. That the plea does not state that this is an action of debt 
for arrearages of rent. 2. The declaration is not in debt for 
arrearages of rent. 3. The cause of action sued upon is not 
arrearages of rent. 4. The second plea is uncertain, unsound, 
and insufficient. 

Upon the argument of the demurrer in this cause, as appli- 
cable to the plea of the statute of limitations to the second 
count in the plaintiff’s declaration, the court were divided in 
opinion upon the following questions: Whether the plea of 
the statute of limitations is a bar to the recovery of the plain- 
tiff on the second count in the declaration; and whether an 
action of debt can be supported on the cause of action set 
forth in said second count: whether the averment of the citi- 
zenship of Thomas Ramsey & Co., the payers of the note in 
the said second count, is sufficient to sustain the jurisdiction of 
this court under the provisions of the eleventh section of the 
judiciary act of 1789. Which certificate of division of opinion 
was ordered to be certified to the Supreme Court of the United 
States, according to law. 


The case was argued by Mr Webster for the plaintiff. No 
counsel appeared on the part of the defendant. Mr Webster 
also presented to the court a written argument from Thomas 
Washington, the counsel for the plaintiff in the circuit court. 

It was contended, that the plea of the statute of limitations 
of Tennessee does not apply to the action of debt at all, unless 
to debt for arrearages of rent, which is not the nature of this 
action. Act of 1715 of North Carolina, chapter 27, section 5, 
Scott’s Revisal, 15. This act applies exclusively to the form 
of the action. Besides; acts of limitation bar the remedy and 
not the right. 

The act of 1715, chapter 31, section 7, does not apply, 
even if, by that act, the act of James is in force in Ten- 
nessee; because six years had not elapsed before the bringing 
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of this suit. It has not yet been decided by the Supreme 
Court of Tennessee whether the act of James is in force in 
Tennessee or not; but the question is depending at this time. 

The defendants, in support of that plea, rely upon the act 
of 1786, chapter 4, section 5. In answer to that, the plain- 
tiff says, that by the act of 1786, the limitation is only to 
apply in the same manner, in a suit founded upon an indorsed 
note under seal, as it would apply in a suit upon a promis- 
sory note indorsed; and that the action against the maker of 
the former, would be debt, and that against the maker of the 
latter, might be debt. Raburg v. Peyton, 2 Wheat. 385. 
So that the limitation intended by the act of 1786 never 
could apply, unless in a suit against an indorser of a sealed 
note. See act of 1762, chapter 9, section 2; see also act 
of 1789, chapter 57, section 3. There has been no decision 
of the Supreme Court upon the applicability of the act of 
1786, to an action of debt against the maker of a sealed note, 
nor is the question depending. 

As to the averment of the citizenship of the original parties 
to the note, it was contended, that the payees of the note, Tho- 
mas Ramsey and Co., although citizens of Tennessee when the 
note was made, yet if they had become citizens of Alabama, 
and had not assigned it, they could have maintained a suit in 
their own names in the federal court; and that, consequently, 
if they had the right, they could communicate it; or, at least, 
that their assignees would not be precluded by any disability 
of their assignors. 


Mr Chief Justice Marswaut delivered the opinion of the 
Court. 

This case comes up from the court of the United States for 
the seventh circuit, and district of West Tennessee, on a cer- 
tificate that the judges of that court were divided in opinion on 
the following questions. 1. Whether the plea of the statute of 
limitations is a bar to the recovery of the plaintiff, on the 
second count in the declaration? 2. Whether an action of 
debt can be supported on the cause of action set forth in said 
second count? 3. Whether the averment of the citizenship 
of Thomas Ramsey & Co., the payees of the note in the said 
second count, is sufficient to sustain the jurisdiction of this 














JANUARY TERM 1832. 23 


[Kirkman v. Hamilton and others.] 


court, under the provisions of the eleventh section of the judi- 
ciary act of 1789? 

The second count is a declaration in debt on a promissory 
note executed by the defendants, made payabie to Thomas 
Ramsey & Co., then citizens of Tennessee, and indorsed by 
them, after becoming citizens of Alabama, to the plaintiff, a 
citizen of Alabama, who instituted the suit as assignee of the 
said note. 

The first question depends on an act of the state of North 
Carolina, passed in the year 1715, and was the law of Ten- 
nessee; the eighth section of which enacts ‘that all actions of 
trespass, detinue, actions sur trover and replevin for taking away 
of goods and chattels, all actions of account, and upon the case, 
all actions of debt for arrearages of rent, and all actions of as- 
sault, menace, battery, wounding and imprisonment, or any of 
them, which shall be sued or brought at any time after the 
ratification of this act, shall be brought within the time and 
limitation in this act expressed, and not after; that is to say, 
actions of account render, actions upon the case, actions of 
debt for arrearages of rent, actions of detinue, replevin and 
trespass, guare clausum fregit, within three years next after 
the ratification of this act, or within three years next after the 
cause of such action or suit, and not after.”’ 

This statute bars the particular actions it recites, and no 
others. It does not bar actions of debt generally, but those 
only which are brought for arrearages of rent. This is not 
brought for arrearages of rent; and is consequently not barred. 

The action of debt, unless it be brought for arrearages of 
rent, not being within this statute, the court perceives no other 
which bars it. If the seventh section of the thirty-first chap- 
ter of the act of 1715 was even to be considered as adopting 
the act of limitations of the fourth of James I., it would not 
affect this case, because the suit was brought within the time 
allowed by that act. 

The act of 1786, chapter 4, was intended to make all bills, 
bonds, &c. negotiable, though under seal, and to enable the 
assignee to sue in his own name, and to bring an action on the 
case, notwithstanding the seal. The proviso of the fifth section, 
that **the act of limitations shall apply to all bonds, bills, and 
other securities hereafter executed, made transferable by this 
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act, after the assignment or indorsement thereof, in the same 
manner as it operates by law against promissory notes,” cannot, 
we think, be fairly construed to extend the act of limitations in 
its operation on promissory notes. 

We are therefore of opinion that the plea of the statute of 
limitations is not a bar to the recovery of the plaintiff, on the 
second count in his declaration. 

The second question propounded is, whether an action of 
debt can be supported on the cause of action set forth in the 
second count? 

The cause of action is a promissory note made by the de- 
fendants, and indorsed by the payees to the plaintiff. 

In 1762 the legislature of North Carolina passed an act, 
chapter 9, ‘‘for the more easy recovery of money due upon 
promissory notes, and to render such notes negotiable.”” The 
second section declares that all such notes, payable to order, 
“may be assignable over in like manner as inland bills of ex- 
change are by custom of merchants in England,” and that the 
person or persons “to whom such money is, or shall be payable, 
may maintain an action for the same, as they might upon such 
bill of exchange,” and the person or persons ‘¢to whom such 
note so payable to order is assigned or indorsed, may maintain 
an action against the person or persons,” &c. ‘‘ who signed or 
shall sign such notes, or any who shall have indorsed the same, 
as in cases of inland bills of exchange.”” The note claimed in 
the second count of the declaration is payable to order. 

In 1786 the legislature passed ‘an act to make the securities 
therein named negotiable,’’ by which notes not expressed to be 
payable to order are placed on the same footing with those 
which are made so payable. The indorsee being thus entitled 
to sue in his own name, in like manner as on inland bills of 
exchange in England, the inquiry is, whether the indorsee of 
an inland bill of exchange may maintain an action of debt 
thereon in England. 

This question was fully considered by this court in the case 
of Raburg et al. v. Peyton, reported in 2 Wheat. 385, which was 
an action of debt brought by the indorsee of a bill of exchange 
against the acceptor. The cases were reviewed in the opinion 
then given, and the court decided clearly, that both on prin- 
ciple and authority the action was maintainable. 
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We therefore think that an action of debt can be supported 
on the cause of action set forth in the second count. 

The third question asks, ‘* whether the averment of the citi- 
zenship of Thomas Ramsey & Co., the payees of the notes in 
the said second count, is sufficient to sustain the jurisdiction of 
this court under the provisions of the eleventh section of the 
judiciary act of 1789? 

That section gives jurisdiction to the circuit courts of the 
United States, where ‘‘ the suit is between a citizen of the 
state where the suit is brought, and a citizen of another state.”’ 
This suit is brought in the circuit court for the state of Ten- 
nessee, by a citizen of Alabama, against a citizen of Tennessee. 
It comes, therefore, within the very words of the section, and 
is within the jurisdiction of the court, unless taken out of it by 
the exception. ‘The words of the exception, so far as they 
apply to the case, are, ‘‘ nor shall any district or circuit court 
have cognizance of any suit to recover the contents of any 
promissory note or other chose in action in favour of an as- 
signee, unless a suit might have been prosecuted in such suit 
to recover the said contents if no assignment had been made. ” 

When this note was assigned, the payees, as is averred in 
the second count, had become citizens of Alabama, and might, 
consequently, have prosecuted a suit to recover the contents 
of the said note in the circuit court of the United States for 
Tennessee, if no assignment had been made. The averment 
of the citizenship of Thomas Ramsey & Co. in the said second 
count, is therefore sufficient to sustain the jurisdiction of that 
court, under the provisions of the eleventh section of the judi- 
ciary act of 1789. 

All which was ordered to be certified to the circuit court of 
the United States for the seventh circuit, and district of West 
Tennessee. 


Vou. VI.—D 
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GREEN AND orneEers, DerENDANTS. 


Upon a motion of the defendants a rule was given, in the circuit court of the 
United States for the district of Ohio, on the marshal, to show cause why the 
taxation of costs in the case, upon execution, should not be reversed and cor- 
rected, in respect to the marshal’s poundage taxed against the defendants. The 
judges of the circuit court were divided in opinicn upon the questions of costs 
presented on the hearing of the rule, and certified the division to this court. 
Held, that this court had not jurisdiction of the cause. 


THIS case came before the court on a certificate of division of 
opinion between the judges of the circuit court of the United 
States for the district of Ohio. 

In the circuit court of Ohio, at July term 1829, on the mo- 
tion of the defendants, a rule was given on the marshal of the 
district of Ohio, and on the plaintiff, to show cause why the 
taxation of costs in this case, upon execution, should not be 
reversed, and corrected in respect to the marshal’s poundage 
taxed against the defendants. 

Upon showing cause, it appeared, that on the 30th day of 
September 1824, the plaintiff sued out of this court a writ of 
fieri facias et levari facias against the goods and chattels of the 
defendants, sixty-one thousand one hundred and forty dollars 
and forty-nine cents, with interest from the 5th of September 

$21 until paid, returnable the first Monday in January 1825; 
on which said writ was indorsed by the parties an agreement 
waiving any levy on goods and chattels, and that a levy should 
be made on real estate; in pursuance whereof, the marshal 
made return of a levy on various parcels of real estate in the 
city of Cincinnati and elsewhere, that he had sold the same, 
and made part of the money, but had made no further levy for 
want of time. ‘This return was made first Monday of January 
1825. It further appeared, upon a further process on the 
same judgment, a further levy was made on real estate, the 
sale of which was stayed by plaintiff; and that, for the sale of 
various parcels of real estate so levied by the marshal, the 
plaintiff, on the 9th day of April 1827, issued out of this court, 
upon the said marshal’s return, a writ of venditioni exponas, 
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returnable to the second Monday of July 1827; which writ 
the plaintifi’s agent returned to the clerk’s office the 5th July 
1825, not having placed the same in the hands of the marshal, 
but having received satisfaction of the judgment from the de- 
fendants. It further appeared, that the marshal, upon the last 
mentioned levy, indorsed the taxation of his poundage at 
seven hundred and ninety-two dollars and fifty cents, under 
the act of congress, which is the taxation complained of, 
and sought to be reversed and corrected by the said rule 
nisi. It further appeared that by a law of the state of Ohio, 
passed the 19th February 1824, and then and ever since regu- 
lating the fees of certain officers, the poundage of sheriffs, on 
writs of executions from all courts of the said state, is granted 
by a single clause in the following words: ‘* poundage on all 
moneys made on execution two per cent,’? which then was 
and still is the only law of the state regulating or granting 
poundage. ‘The whole of the law of Ohio is referred to 
as a part of the case. It further appeared, that, at the De- 
cember separate session of the supreme court of Ohio in the 
year 1826, in the ease of Vance against the Bank of Colum- 
bus, that court decided that the words ‘¢ money made on exe- 
cution’’ in the above clause, could only relate to such sums as 
are ,actually paid into the slierifi’s hands ‘‘upon the execu- 
tion,”’ and not to such sums as are actually paid to the creditor. 
It also appeared that no counsel appeared in that case for the 
sheriff. It further appears, that in the taxation aforesaid com- 
plained of in the rule, the marshal claimed and taxed the rate 
of poundage allowed by the before mentioned act of congress. 
In showing cause, the following questions arose, upon which 
the opinions of the judges were opposed, and which, on the 
request of the marshal by his said attorneys, were stated, 
and ordered to be certified by the clerk of this court, under 
the seal thereof, to the Supreme Court of the United States, 
at their next term, for their decision, viz. 

1. Whether the marshal’s poundage on moneys collected, 
made, or paid on executions issued out of a circuit or district 
court of the United States, is confined and regulated by the 
following words, viz. ‘‘for sales of vessels and other pro- 
perty, and for receiving and paying the money, for any sum 
under five hundred dollars, two and one half per cent; for any 
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larger sum, of one and one quarter upon the excess;”’ in the 
first section of the act of congress, passed 28th February 1799, 
entitled ‘¢an act for providing compensation for the marshals, 
clerks, attorneys, jurors, and witnesses in the courts of the 
United States, viz. for all other services not herein enu- 
merated, except as shall be hereafter provided, such fees and 
compensation as are allowed in the supreme court of the state 
where such services are rendered.” 

2. If regulated by the words first mentioned, then whether 
the marshal’s poundage attaches upon a levy and return, where 
afterwards the debt shali be paid to the party, or only accrued 
upon a sale and receipt of the money and paying it over by 
him. Or, 

3. Whether the marshal’s poundage is confirmed by the be- 
fore mentioned words in the proviso, and are in the cause here 
stated to be regulated by the before mentioned law of Ohio. 

4. If the marshal’s poundage in the cause here stated is to 
be regulated by the law of Ohio, then whether, by a just con- 
struction of that law, poundage is due upon the levy and re- 
turn in question. Or, | 

5. Is this court bound by the construction of that law given 
by the supreme court of Ohio. 


The case was argued by Mr Doddridge for the marshal of 
the district of Ohio, and by Mr Ewing for the defendant. 


Mr Chief Justice Marsuatt delivered the opinion of the 
court: that the case was not within the jurisdiction of this 
court. The division of opinion was not upon any matter 
arising at the trial of the cause, but was upon a mere matter 
arising upon the service of the execution by the marshal; 
and was a mere question for the circuit court upon a collateral 
contest between the marshal and the bank, as to his right to 
fees. It was not therefore a case within the purview of the 
judicial act of 1802. 
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The right of priority of payment of debts due to the government, is a prerogative 
of the crown of England, wel known to the common law. It is founded, not 
sO much upon any personal advantage to the sovereign,as upon motives of 
public policy to secure an adequate revenue to sustain the public burthens, and 
discharge the public debts. 

The claim of the United States to priority does not stand upon any sovereign pre- 
rogative, but is exclusively founded on the actual provisions of our own statutes. 
The same policy which governed in the case of the royal prerogative may be 
clearly traced in their statutes; and as that policy has mainly a reference to the 
public good, there is no reason for giving to them a strait and narrow interpre- 
tation. Like all other statutes of this nature, they ought to receive a fair and 
reasonable interpretation, according to the just import of their terms. 

The priority of payment out of the estates of insolvents in favour of the United 
States, was, under the statutes of the United States, first applied to bonds for 
the payment of duties, and to persons engaged in commerce. 

The term “‘ due” as applied to debts, is sometimes used to express the mere state 
of indebtment, and then it is equivalent to ‘“‘ owed” or “ owing.” And it is 
soinctimes used to express the fact that the debt has become payable. 

The priority of the United States extends as well to debts by bonds for duties which 
are payable after the insolvency or decease of the obligor, as to those actually 
payable or due at the period thereof. 

In the strictest sense, the bond for duties is debitum in presenti; although look- 
ing to the condition, it may be properly said to be solvendum in futuro. It is 
in this sense that the legislature is to be understood in the use of the words 
«« debt due to the United States.” Wherever the common law would hold a 
debt to be debitum in presenti, solvendum in futuro, the statutes giving the 
United States priority embrace it, just as much as if it were presently pay- 
able. 


THIS case came before the court on a certificate of division 
from the circuit court of the United States for the district of 
North Carolina. 

The facts of the case upon which the question submitted to 
this court arose, were as follows: Willian H. Lippett, a mer- 
chant of Wilmington, North Carolina, was, on the 14th of 
October 1828, indebted to the United States and to sundry 
persons, and among others to the State Bank of North Caro- 
lina; and on that day he made a general assignment of ‘all his 
property to Talcott Burr, in trust to pay his creditors. The 
assignment directed that the sum of sixteen thousand six hun- 
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dred and twelve dollars and forty-seven cents should be paid 
to particular creditors, and that the residue of the property 
assigned, should be appropriated to the payment of bonds for 
duties to the United States. At the time of the assignment, 
Mr Lippett had given bonds to the United States for duties-on 
merchandize amounting to seven thousand four hundred and 
eighty-six dollars and eighty-six cents; of which bonds, but 
one only, amounting to four hundred and nineteen dollars and 
ninety-seven cents, was due and unpaid when the assignment 
was executed. 

In the cause in the circuit court, the question arose, 
‘¢ whether the priority to which the United States are entitled 
in case of a general assignment made by the debtor of his 
estate for the payment of debts, comprehends a bond for the 
payment of duties executed anterior to the date of the assign- 
ment, but payable afterwards.’”? Upon this question the judges 
differed in opinion; and, on motion of the attorney of the 
United States, the point of law on which the disagreement 
arose, was stated under the direction of the said judges, and 


certified under the seal of the court to the Supreme Court of 


the United States, to be finally decided: 

The case was argued by Mr Taney, attorney-general of the 
United States, for the plaintiffs; and by Mr Peters for the de- 
fendants. 


Mr Taney stated: that the single question which was pre- 
sented by the case for the consideration of this court, was, 
whether the priority of the United States attaches to bonds 
given to the United States for duties which are not due; but 
which had been given to the United States before the insol- 
vency of the obligor. 

The law of the sovereign, to be first paid, existed at the 
common law; it was an acknowledged prerogative of the 
crown, and the laws of the United States have done no more 
than adopt this known and established principle. If, there- 
fore, the language of the acts of congress is doubtful, we may 
safely appeal to the common law, not as authority on this 
point, but for its sanction of the principle upon which this in- 
terpretation of our own statutes is claimed for the United 
States. 
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The principle upon which the debts to which the plaintiffs 
are entitled are considered as due at the time of the execution 
of the bond, is familiar to the court. The obligatory part of 
a bond acknowledges a present debt, and it is by the condition 
only that its period of payment is postponed. In the distribu- 
tion of assets in England, a preference is given to debts due by 
sealed instruments, although not payable at the time of the 
distribution. ‘Toller’s Exec. 275. 

The constiuction of the law of the United States now claim- 
ed, has been that of universal practice since it was enacted. 
From 1797 down to the present period, it has been applied in 
favour of the United States to bonds not due, as weil as to 
others to become due; and the estates of insolvents and intes- 
tates have been adjusted and settled on this principle in every 
section of the union. This received construction will induce 
the court to hesitate before it will adopt another; as it would 
open those long established settlements, and would be produc- 
tive of great difficulty and confusion. 

The principle contended for by the government, was recog- 
nized in the case of Thellusson v. Smith, 2 Wheat. 396, and in 
Conard vy. The Atlantic Insurance Company, 1 Peters, 386. 
The point arose in the first case, although it was not discussed. 

The act of congress of March 3,1797, 1 Story’s Laws U. 8. 
465, gives the priority to the United States, where persons 
are indebted to the United States by bond or otherwise. This 
is a provision for all debts due by public debtors; and it ope- 
rates upon ail cases, unless some exception in favour of parti- 
cular persons shall be found in subsequent laws, which is not 
the case. 

The act of March 2d, 1799, by the sixty-fifth section, de- 
clares the priority shall apply to bonds for duties; and it is 
upon the language of that section that the doubt which has 
arisen in this case has been founded. The provision is, that 
where bonds for duties are not satisfied on the day they de- 
come due, suits shall be brought; and where the estate in the 
hands of executors, administrators or assignees, shall be insuf- 
ficient to pay all the debts due, the United States shall be first 
paid. 

There is nothing in the provisions of this section which in- 
terferes with those of the law of 1797. Both are in force, and 
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both operate on the case of a debtor by duty bonds. All du- 
ties are in fact due when the gocds are imported upon which 
they accrue, and the indulgence which is given for their pay- 
ment, does not take away the essential feature inthem. Even 
then, upon this section alone, the right of the United States 
rests in safety; but if the words of the section are equivocal, 
as the act of 1797 is not repealed, and is not inconsistent with 
it, the priority will be protected by that act. The fifth section 
of that act applies to the cases of all persons “ indebted to the 
United States.”’ It has been so held in the case of the United 
States v. Fisher, 2 Cranch, 358, 394; and the title of the act, 
as was decided in that case, does not limit its provisions to re- 
ceivers of public money only. In construing a statute, the 
court always looks to laws in pari materia. 

There is a stronger reason for the application of the rights of 
the United States to a priority of payment, in the cases of 
debts due to them by merchants, as the business of commerce 
is more precarious than any other. A large portion of the rev- 
enue of the nation is derived from its commerce, and it is 
essential that this revenue should be secured and certain. It 
was a part of the early legislation of the United States to in- 
troduce this provision, for the protection of the revenue; and 


hence it is found in the forty-fifth section of the act of August 
4, 1790. 


Mr Peters, for the defendant, contended, that from the first 
organization of the revenue system by the government of the 
United States, down to the period of the last legislation on the 
subject of duty bonds, they had been treated differently from 
other debts due to the United States. While it was admitted 
that, by the act of 1797, all persons, other than those who 
were liable to pay bonds given for duties on merchandize, 
were subject to the provisions of that law, and the priority of 
the United States attached equally to debts which were paya- 
ble, or not, at the time of insolvency; such was not the law 
in reference to duty bonds. There was a good and satisfactory 
reason for this distinct and different course, as to the debts 
due by those engaged in commerce. The government is 
deeply interested in the preservation of mercantile credit, and 
the existence of an incumbrance, the extent and operation of 
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which could not be ascertained, if it attached to all the busi- 
ness of a merchant; and which might sweep away in favour 
of one preferred creditor all his means; it was seen would 
take largely from the confidence which was essential to the 
success of all operations in trade. Where bonds for duties 
have become due, and are unpaid, the amount of such debts 
could be known, but until then, they could not be ascertained. 

The question here submitted to the court has never been ju 
dicially decided: and whatever may have been the practical 
construction heretofore given to the law, this Court will de- 
cide the case upon a careful examination of the provisions 
of the statutes, and upon those provisions only. The prefer- 
ence given to the United States is stricti juris; and has no 
foundation in prerogative. It exists by statutory provisions 
only; if it exists at all. 

The forty-fifth section of the act of 1790 declares, that 
“ any bond for the payment of duties not satisfied on the day 
it becomes due, shall be sued;’’ and it enacts, that in cases 
«“ where any estate is in the hands of the assignees and shall 
be insufficient to pay all the debts due, the debt due to the 
United States on any such bond shall be first satisfied.”’ 

In this section, and there is no other in the act of 1790 upon 
the matter; bonds not satisfied on the day they become due 
are to be put in suit, and any such bonds are to be first paid. 
No others are within the terms of the law. 

The sixty-fifth section of the act of 1799 adopts the same 
language. Bonds, not satisfied on the day they become due, 
are to be sued out, and the preference is given to the debts 
«¢due to the United States on any such bond or bonds.” It 
is claimed that the legislation of congress upon such bonds is 
full; and no aid is to be obtained from the act of 1797 in the 
interpretation of it. There is no room for the application of 
acts in pari materia; nor are the subjects of the laws the same. 
The system is complete as applicable to commercial debtors by 
the acts of 1790 and 1799. The rights of the United States 
in other cases rest on the act of 1797. 

In Hunter vy. The United States, 5 Peters, 173, Mr Justice 
M’Lean, who delivered the opinion of the court, intimates a 
doubt whether, where a judgment has been obtained by the 


United States against assignees after an assignment, there might 
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not have been some ground to question the right of priority 
claimed by the United States in such a case. 

The priority of the United States has been held to exist in 
the cases only which come within the statutes, on their strictest 
construction. Any one who has given bonds to the govern- 
ment may pay the debts due by him to others; although 
his ability to discharge the debt due to the United States may 
be destroyed thereby. Unless a general assignment shall be 
made, there has been no “ insolvency” within the purposes of 
the statute. Bona fide securities, given to creditors by one in 
insolyent circumstances, are not affected by the claim to pri- 
ority. The United States vy. Hooe, 3 Cranch, 73; Thellusson 
v. Smith, 2 Wheat. 396; Conrad v. The Atlantic Insurance 
Company, 1 Peters, 387; The United States v. Howland, 4 
Wheat. 108. 

The principle derived from these decisions is, that the right 
of the United States to payment of its debts, does not attach 
to the property of the debtor from the commencement of the 
obligation to pay, and infect it, so that it is not entirely disposa- 
ble by him. The “insolvency,” which deprives the debtor 
of this right, must be a legal insolvency. The evidence of 
this is bankruptcy, or a general assignment. 

What shall be considered as debts due may be well ascer- 
tained by a reference to English authorities upon the law of 
set off. Cited, Ex parte Prescott, 1 Atk. 229; Rose v. Hart, 
8 Taunt. Rep. 503; 2 Brod. & Bingh. 89; 5 Barn. & Alder- 
son, 86. 


Mr Justice Srory delivered the opinion of the Court. 

This case comes before the court upon a certificate of divi- 
sion of opinion of the judges of the circuit court for the dis- 
trict of North Carolina. 

The suit is an information by the United States in the na- 
ture of a bill in equity, seeking to recover against the defend- 
ant, and Talcott Burr, as the assignee of William H. Lippett, 
the amount of custom house bonds owing by Lippett to the 
United States; Lippett having become insolvent, and having 
made a voluntary assignment of all his property to Burr, for 
the benefit of his creditors, by which he has given a preference 
of payment to certain creditors, who are made defendants; 
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and, among others, to the State Bank of North Carolina, be- 
fore payment to the United States. The Bank of North Car- 
olina appeared and pled a demurrer to the information; and, 
upon the argument of that demurrer, it occurred as a question, 
whether the priority to which the United States are entitled, 
in case of a general assignment made by the debtor of his 
estate for the payment of debts, comprehends a bond for the 
payment of duties executed anterior to the date of the assign- 
ment, but payable afterwards. Upon this question the judges 
were divided in opinion; and it now stands for the decision of 
this Court. : 

The right of priority of payment of debts due to the govern- 
ment is a prerogative of the crown well known to the com- 
mon law. It is founded not so much upon any personal ad- 
vantage to the sovereign, as upon motives of public policy, in 
order to secure an adequate revenue to sustain the public bur- 
thens and discharge the public debts. The claim of the United 
States, however, does not stand upon any sovereign preroga- 
tive, but is exclusively founded upon the actual provisions of 
their own statutes. The same policy, which governed in the 
case of the royal prerogative, may be clearly traced in these 
statutes; and as that policy has mainly a reference to the pub- 
lic good, there is no reason for giving to them a strict and 
narrow interpretation. Like all other statutes of this nature, 
they ought to receive a fair and reasonable interpretation, ac- 
cording to the just import of their terms. 

The first enactment on this subject will be found in the 
duty collection act of 4th of August 1790, chapter 62, sec- 
tion 45, which provides, that ‘‘ where any bond for the pay- 
ment of duties shall not be satisfied on the day it became due, 
the collector shall forthwith cause a prosecution to be com- 
menced for the recovery of the money thereon by action or 
suit at law in the proper court having cognizance thereof. 
And, in all cases of insolvency, or where the estate in the 
hands of the executors or administrators shall be insufficient to 
pay all the debts due from the deceased, the debt due to the 
United States on any such bond shall be first satisfied.”” So 
that, in point of fact, the priority was first applied to bonds 
for the payment of duties, and to persons engaged in com- 
merce; which disposes of that part of the argument of the de- 
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fendant which has been founded upon a supposed policy of 
the government to favour merchant importers in preference 
to any other class of their debtors. 

Then came the act of 3d of March 1791, chapter 75, which 
extended the right of priority of the United States to other 
classes of debtors, and gave a definition of the term insolvency, 
in its application to the purposes of the act. It provides, 
“that, where any revenue or other officer, or other person 
hereafter becoming indebted to the United States, by bond or 
otherwise, shall become insolvent, or where the estate of any 
deceased debtor in the hands of executors or administrators 
shall be insufficient to pay all the debts due from the deceased, 
the debt due to the United States shall be first satisfied; and 
the priority hereby established shall be deemed to extend as 
well to cases in which a debtor, not having sufficient property 
to pay all his debts, shall make a voluntary assignment thereof, 
or in which the estate of an absconding, concealed, or absent 
debtor shall be attached by process of law, as to cases in which 
an act of legal bankruptcy shall be committed.” This act is 
still in force; and unless its application to the present case is 
intercepted by the act of 1799, chapter 128, its terms would 
seem sufficiently broad toembrace it. The language is, where 
any person ‘‘ becoming indebted to the United States by bond 
or otherwise’’ (which clearly includes a debtor upon a custom 
house bond) ‘shall become insolvent,”’ (which is the predica- 
ment of Lippett) “the debt due to the United States shall 
first be paid.””? What debt is here referred to? A debt which 
is then actually payable to the United States? Or a debt then 
arising to the United States, whether then payable, or payable 
only in futuro? We think the latter is the true construction 
of the term of the act. The whole difficulty arises from the 
different senses in which the term “ due” is used. It is some- 
times used to express the mere state of indebtment, and then 
is an equivalent to owed, or owing. And it is sometimes used 
to express the fact that the debt has become payable. 

Thus, in the latter sense, a bill or note is often said to be 
due, when the time for payment of it has arrived. In the 
former sense, a debt is often said to be due from a person, 
when he is the party owing it, or primarily bound to pay, 
whether the time of payment has or has not arrived. This 
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very clause of the act furnishes an apt illustration of this latter 
use of the term. It declares that the priority of the United 
States shall attach ‘‘ where the estate of any deceased debtor, 
in the hands of executors or administrators, shall be insufficient 
to pay all the debts due from the deceased.”” Here the word 
‘¢due” is plainly used as synonymous with owing. In the 
settlement of the estates of deceased persons, no distinction is 
ever taken between debts which are payable before or after 
their decease. The assets are equally bound for the payment 
of all debts. The insufficiency spoken of in the act, is an in- 
sufficiency not to pay a particular class of debts, but to pay all 
debts of every nature. Now, if the term ‘due,”’ in reference 
to the debts of deceased persons, means owing, ‘and includes all 
debts, whether payable in presenti or not; it is difficult to 
perceive how a different meaning can be given to it, in regard 
to the debt of the United States, considering the connexion 
in which it stands in the sequel of the same sentence. ‘¢ Where 
the estate, &c. shall be insufficient to pay all the debts due from 
the deceased, the debt due to the United States shall be first 
satisfied.’? The obvious meaning is, that in case of a deficiency 
of assets, the debt owing to the United States shall be paid 
before the debts owing to the other creditors. 

The only real doubt in the present case, arises from the 
phraseology of the sixty-fifth section of the act of the 2d of 
March 1799, chapter 128; which provides, that ** where any 
bond for the payment of duties shall not be satisfied on the 
day it may become due, the collector shall forthwith, and 
without delay, cause a prosecution to be commenced for the 
recovery of the money thereon, in the proper court having 
cognizance thereof. And in all cases of insolvency, or where 
any estate in the hands of executors, administrators or assignees, 
shall be insufficient to pay all the debts due from the deceased, 
the debt or debts due to the United States on any such bond 
or bonds, shall be first satisfied.”” The argument is, that the 
words ‘¢ any such bond or bonds” refer to the bonds mention- 
ed in the introductory part of the sentence, that is, to bonds 
for duties which have become payable, and are not paid. But 
we think, that this construction is not necessary or unavoid- 
able. The words ‘such bond or bonds” are fully satisfied by 
referring them as matter of description to bonds for the pay- 
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ment of duties, whether then payable or not. The description 
is of a particular class of bonds, viz. for the payment of duties, 
and not of the accidental ‘circumstance of their time of pay- 
ment. 

No reason can be perceived, why, in cases of a deficiency 
of assets of deceased persons, the legislature should make a 
distinction between bonds which should be payable at the time 
of their decease, and bonds which should become payable 
afterwards, The same public policy which would secure a pri- 
ority of payment to the United States in one case, applies with 
equal force to the other; and an omission to provide for such 
priority in regard to bonds payable in futuro, would amount 
to an abandonment of all claims, except for a pro rata dividend. 
In cases of general assignments by debtors, there would be a 
still stronger reason against making a distinction between 
bonds then payable and bonds payable in futuro; for the debtor 
might, at his option, give any preferences to other creditors, 
and postpone the debts of the United States of the latter de- 
scription, and even exclude them altogether. In the case be- 
fore the court, the assignment expressly postpones the claims 
of the United States in favour of mere private creditors. It 
would be difficult to assign any sufficient motive for the legis- 
lature to allow the public debtors to avail themselves of such 
an injurious option. If, then, no reason’can be perceived for 
such a distinction, grounded upon public policy; the language 
ought to be very clear, which should induce the court to adopt 
it. There should be no other rational means of interpreting 
the terms, so as to give them their full and natural meaning. 
This, we think, is not the predicament of the present language. 
Every word may have a fair construction, without introducing 
any such restrictive construction. There is this additional 
consideration which deserves notice, that, in our view, the act 
of 1797, chapter 74, clearly embraces all debts of the United 
States, whether payable at the decease of the party or after- 
wards. There is no reason to presume that the legislature in- 
tended to grant any peculiar favour to merchant importers; for 
otherwise the priority of the United States would have been 
withdrawn from all bonds for duties, and not (as the argument 
supposes) from a particular class of such bonds. And as there 
is no repeal of the act of 1797, chapter 74, except such as may 
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arise by implication from the terms of the sixty-fifth section 
of the act of 1799, chapter 128; if these terms cover only cases 
of bonds actually become due, they leave the act of 1797 in 
full force with regard to all other bonds. 

But if this reasoning were less satisfactory te our minds 
than it is, there is another ground upon which we should 
arrive at the same conclusion. The act of 1799, chapter 128, 
in the sixty-second section, prescribes the form of bonds for the 
payment of duties. It is the common form of a bond with a 
penalty upon a condition underwritten. The obligatory part 
admits a present existing debt due to the United States, which 
the party holds himself firmly bound to pay to the United 
States. The condition, in a legal sense, constitutes no part of 
the obligation, but is merely a condition, by a compliance with 
which the party may discharge himself from the debt admitted 
to be due by the obligatory clause. And accordingly it is 
well known, that in declarations on bonds with a condition, no 
notice need be taken of the existence of the condition. If the 
debtor would avail himself of it, he must pray oyer of it, and 
plead it by way of discharge. In the strictest sense, then, 
the bond is a debitum in presenti, though looking to the con- 
dition it may be properly said to be solvendum in futuro: 
and we think that it is in the sense of this maxim, that the 
legislature is to be understood in the use of the words, ‘¢ debt 
due to the United States.” Wherever the common law 
would hold a debt to be debitum in presenti, solyvendum in 
futuro, the statute embraces it just as much as if it were pre- 
sently payable. 

It is not unimportant to state, that the construction which 
we have given to the terms of the act, is that which is under- 
stood to have been practically acted upon by the government, 
as well as by individuals, ever since its enactment. Many 
estates, as well of deceased persons, as of persons insolvent 
who have made general assignments, have been settled upon 
the footing of its correctness. A practice so long and so 
general, would, of itself, furnish strong grounds for a liberal 
construction; and could not now be disturbed without intro- 
ducing a train of serious mischiefs. We think the practice 
was founded in the true exposition of the terms and intent of 
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the act: but if it were susceptible of some doubt, so long an 
acquiescence in it would justify us in yielding to it as a safe 
and reasonable exposition. 

This opinion will be certified to the circuit court of the 
North Carolina district. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of North Carolina, and on the point and question on which the 
judges of the said circuit court were opposed in opinion, and 
which was certified to this Court for its opinion, agreeably to 
the act of congress in such case made and provided, and was 
argued by counsel; on consideration whereof, it is ordered and 
adjudged by the Court, that it be certified to the circuit court 
of the United States for the district of North Carolina, upon 
the question upon which the judges of that court were divided, 
and which has been certified to this court; that this court is of 
opinion that the priority to which the United States are enti- 
tled in case of a general assignment made by a debtor of his 
estate for the payment of debts, comprehends a bond for the 
payment of duties, executed anterior to the date of the assign- 
ment, but payable afterwards. 
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CuArtes A. Davis, Consut GENERAL oF THE KiNG oF 
Saxony, PLaintirr rn Error v. Isaac Pacxarp, Henry 
DispreR AND Witi1AmM Morpny, DerenpANTs IN Error. 


Motion to dismiss a writ of error to “ the court for the correction of errors in the 
state of New York.” The case went up to that court upon a writ of error to 
the supreme court of New York, and in the court for the correction of errors, 
the plaintiff in error assigned for error: that he was, at the time of the com- 
mencement of the suit, and continued to be consul general in the United States 
of the king of Saxony; aid so being consul general, he ought to have been 
impleaded in some district court of the United States, and that the supreme 
court of New York had not jurisdiction of the case. The defendants answered 
that in the record of the proceedings of the supreme court, it no where appears 
that the plaintiff in error was ever consul of Saxony. The record states 
that the court for the correction of errors, having fully understood the causes 
assigned for error, and inspected the record, did order and adjudge that the 
judgment of the supreme court should be affirmed. Affidavits of the proceed- 
ings in the highest court of the state of New York, and the opinion of the 
chancellor, assigning his reasons for affirming the judgment of the supreme court, 
were laid before this court. ‘* Whatever took place in the state court, which 
forms no part of the record sent up to this court, must be entirely laid out of 
view. This is the established course of the court. The question before this 
court is, whether the judgment was correct, not whether the ground on which 
that judgment was given was correct.” 

The fact that the plaintiff in error was the consul general of the king of Saxony, 
is not denied by the joinder in error. The answer given is, that it no where 
appears by the record, proceedings, or judgment of the supreme court that he 
was such consul. The court of errors say, after having examined and fully 
considered the causes assigned for error, they affirm the judgment of the su- 
preme court. This was deciding against the privilege set up under the act of 
congress, which declares that the district courts of the United States shall 
have jurisdiction, exclusive of the courts of the several states, of all suits against 
consuls and vice consuls. 

It has been settled, that in order to give jurisdiction to this court under the 
twenty-fifth section of the judiciary act, it is not necessary that the record 
should state, in terms, that an act of congress was in point of fact drawn in 
question. It is sufficient if it appears from the record that am act of congress 
was applicable to the case, and was misconstrued; or the decision of the state 
court was against the privilege or exemption specially set up under such statute. 


ERROR to the court for the correction of errors of the state 
of New York. 
The now defendants in error, Isaac Packard, Henry Dis- 


dier and William Morphy, brought an action of debt, on a re- 
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cognizance of bail, against the now plaintiff in error, Charles 
A. Davis, in the supreme court of judicature of the state of 
New York; the writ of capias ad respondendum in which ac- 
tion was returnable in January term 1830. The defendant, 
Mr Davis, appeared by attorney, and pleaded several pleas in 
bar, upon which issues were taken, both in fact and in law. 
The issues were determined against the defendant, and final 
judgment was rendered against him at the May term of the 
said supreme court, for four thousand five hundred and thirty- 
eight dollars and twenty cents debt, and four hundred and 
sixty-nine dollars and nine cents damages and costs. 

Upon that judgment a writ of error was brought to the court 
for the correction of errors,—being the highest court of the 
state of New York,—and the plaintiff in error assigned error 
in the following words: 

«¢ Afterwards, to wit, on the first day of September in the 
year of our Lord one thousand eight hundred and thirty, before 
the president of the senate, senators, and chancellor of the state 
of New York, in the court for the correction of errors, at the 
city hall of the city of New York, comes the said Charles A. 
Davis, by Andrew S. Garr, his attorney, and says, that in the 
record and proceedings aforesaid, and also in giving the judg- 
ment aforesaid, there is manifest error in this, to wit, that he, 
the said Charles A. Davis, before and at the time of the com- 
mencement of the suit of the said Isaac Packard, Henry Dis- 
dier and William Morphy, against him the said Charles A. 
Davis, was, and ever since hath continued to be, and yet is 
consul-general of his Majesty the king of Saxony, in the United 
States, duly admitted and approved as such by the president 
of the United States. That being such, he ought not, accord- 
ing to the constitution and laws of the United States, to have 
been impleaded in the said supreme court, but in the district 
court of the United States for the southern district of New 
York, or in some other district court of the said United States, 
and that the said supreme court had not jurisdiction, and ought 
not to have taken to itself the cognizance of the said cause; 
therefore, in that there is manifest error: and this he, the said 
Charles A. Davis, is ready to verify:—wherefore, he prays 
that the judgment aforesaid, for the error aforesaid, may be 
revoked, annulled, and altogether held for nothing, and that 
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he may be restored to all things which he hath lost by occasion 
of the judgment aforesaid.” 

To the foregoing assignment, the following joinder in error 
was put in: 

‘¢ And the said Isaac Packard and others, defendants in error, 
before the president of the senate, senators, and chancellor of 
the state of New York, in the court for the correction of errors, 
at the city hall of the city of New York, by David Dudley 
Ficld, their attorney, come and say, that there is no error in 
the record and proceedings aforesaid, nor in the giving of the 
judgment aforesaid, because they say, that it nowhere appears, 
by the said record, proceedings or judgment, that the said 
Charles A. Davis ever was consul of the king of Saxony; and 
they pray that the said court for the correction of errors may 
proceed to examine the record and proceedings aforesaid, and 
the matters aforesaid, above assigned for error, and that the 
judgment aforesaid may be in all things affirmed.” 

The cause was argued upon the assignment and joinder, and 
the court for the correction of errors subsequently affirmed the 
judgment of the court below, with double costs, to be paid by 
the plaintiff in error. 


Mr Sedgwick moved to dismiss the writ of error, for want 
of jurisdiction in this court. 

He stated, that the error now assigned is, that the plaintiff 
is a consul of the king of Saxony, and was so at the time the 
action was instituted against him. ‘This allegation was not 
made in the supreme court; and did not appear until the assign- 
ment of errors in the court of errors. 

The question is presented to this court, whether a consul 
who submits himself to the jurisdiction of a state court, by 
entering into a recognizance of bail in an action depending in 
such a court, can take advantage of a want of jurisdiction with- 
out pleading it: can such a party plead his privilege in a court 
of errors, who has neglected to plead it in the courts below? 

When this case came before the court of errors, the plaintiff 
in error here, filed a plea stating his privilege as consul, and 
claimed that the courts of the United States had exclusive juris- 
diction in suits against ministers and consuls. 

No question came before the court of errors involving either 
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the construction or the validity of any law of congress, or of 
any commission issued under the authority of such law. The 
court of errors had no right to receive or try such a question. 

This position will be established by the decisions of the 
courts of New York, as to the jurisdiction of the court of 
errors. That court is only an appellate court. 

To sustain the right of the court of errors to take cognizance 
of the plea of the defendant there, it must be shown that the 
court has jurisdiction of errors in fact. By the provisions of 
the constitution of the state of New York establishing that 
court, in all cases where writs of error are prosecuted to the 
supreme court, the judges of the supreme court are required 
to assign the reasons of their judgment in writing. It is only 
upon the judgment of the court below the court of errors acts; 
and if the questions presented to the court of errors have not 
been submitted below, there can be nothing for the revision or 
action of the highest court. And this is the construction which 
has been given by the legislature to the constitution. Cited, 
1 Revised Laws of New York. Ist section, 5th article of the 
Constitution of the State of New York. Ibid. 165, section 4. 
2 Cowen, 50. 2 Wendell, 144. Also the opinion of chan- 
cellor Walworth in this case, MS. 

If the court of errors had no jurisdiction of the matters set 
forth in the plea, the validity of no part of the constitution 
of the United States, or of any act of congress, could have 
been drawn in question in its decision of the case. It never 
could have been intended by the constitution to interfere with 
the distribution of the powers of state courts under their con- 
stitutions and laws; and to say that a court of the last resort in 
a state, should not be restricted to the revision and correction 
of errors in the inferior courts. 

The error of the argument to sustain the jurisdiction of this 
court in the case before it, arises from inadvertence to the dis- 
tinction between courts of limited and of general jurisdiction; 
and no case can be found in the books where courts of the 
former character have properly gone out of the limits imposed 
by their constitution, to assume jurisdiction. The jurisdiction 
of the court of errors of New York is strictly limited by the 
constitution. 

It must be decided by this court that the court of New York 
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erred, when it had no right to give a judgment on the sugges- 
tion of consular privilege, when the question of that privilege 
could not be decided by them, nor could that court direct an 
issue in fact to ascertain the fact asserted in the suggestion. 

There is no necessity to sustain the jurisdiction of this court 
over the case before them, in order to give the protection to 
the rights of consuls, which is secured to them by the consti- 
tution of the United States. That protection should be asserted 
by plea or suggestion in the lower court, and if this has been 
omitted, a writ of error corum vobis in the inferior court 
would enable it to ascertain the privilege, and allow it. 


Mr J. M. White, with whom was Mr A. S. Garr, for the 
plaintiff in error, and in support of the jurisdiction of this 
court, presented three points for the consideration of the court. 

1. The defendant in the supreme court of the state of New 
York, being a foreign consul, that court had no jurisdiction of 
the action. 

2 The defect of jurisdiction was not cured by the defend- 
ant’s appearing and pleading to the action, and omitting to 
take the objection in the supreme court. 

3. Although the want of jurisdiction does not appear on the 
face of the record of the supreme court, their judgment was 
nevertheless erroneous; and as such want of jurisdiction ap- 
peared by the pleadings in the court for the correction of 
errors, the judgment ought, for that cause, to have been there 
reversed. 

It is alleged that this court cannot have jurisdiction of this 
case, because the constitution and laws of the state of New 
York have so regulated the powers of the court of errors of 
New York, that a privilege to which the plaintiff in error is 
entitled under the constitution of the United States, could not 
be maintained or asserted before that court. 

It cannot be that state regulations can take away such a 
privilege. This would give to a state the power so to arrange 
the jurisdiction of her courts, as that the privilege of a con- 
sul might be excluded and destroyed. It is important for the 
peace of the United States, that such protection as consuls are 
entitled to by the laws of nations, shall be secured to them: 
and if the courts of the United States have not exclusively the 
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cognizance of cases affecting them, there will be no certain and 
general rules by which their privileges and rights will be main- 
tained and protected. 

The constitution of the United States and the judicial act of 
1789, have been drawn in question before the court of errors 
of the state of New York, and that court has decided against a 
right and a privilege claimed under the second section of the 
third article of the constitution of the United States, which 
declares, that *‘the judicial power of the United States shall 
extend to all cases affecting ambassadors, other public minis- 
ters and consuls. In such cases, the Supreme Court shall have 
original jurisdiction.” The ninth section of the judicial act of 
1799, gives to the district courts of the United States ¢¢juris- 
diction, exclusively of the courts of the several states, of all 
suits against consuls, or vice consuls,”’ except for officers of the 
description stated in the act. 

These provisions of the constitution and of the act of con- 
gress, go to the foundation of the action; and the right of a 
consul to exemption from state jurisdiction need not be pleaded 
in abatement. 

It is not a case in which concurrent jurisdiction exists in the 
state courts, and those of the union. The courts of the United 
States have exclusive jurisdiction of suits against consuls; and 
the consent of the consul could not give jurisdiction to the 
state court. The State of Georgia vy. Madrazzo, 2 Peters. 1 
Binney, 138. 

The statutes of New York which regulated the proceedings 
of the court of errors of New York, and the constitutional pro- 
visions relative to that court, have been changed since this suit 
was originally instituted. Revised Statutes of New York, 601. 
Formerly an infant and a married woman might plead their 
disabilities in the court of errors, and that court would direct 
an issue in fact to determine the truth of the plea. If, bya 
statute of New York in full force when this suit was com- 
menced in the inferior court, such were the privileges of in- 
fancy and coverture in the court of errors, why should not 
the exemption claimed by a consul be tried by an issue 
in the same court? This court will never admit, that a state 
can pass laws which will exclude the exemption from the ope- 
ration of the state laws; and subject to the jurisdiction of the 
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courts of a state, those who, by the constitution of the United 
States, are protected from such jurisdiction, and this by pre- 
venting the court of the state from taking notice of a plea of 
such exemption. 

The constitution and laws of the United States do not 
point out how or where the consular exemption from state ju- 
risdiction shall be pleaded; and it cannot be left to a state to 
regulate these. Cited in the argument, 2 Cranch, 125; 19 
Johns. Rep. 33, 40; 9 Cowen, 227; Hickie v. Starke, 1 
Peters, 98; Wilson v. The Black Bird Creek Marsh Associ- 
ation, 2 Peters, 250; 12 Johns. 493; 17 Johns. 468; 16 
Johns. 341; 2 Cowen, 31; 2 Cranch, 126; 3 Caines, 129. 

The court held this case under advisement until January 
term 1832, when, 


Mr Justice Tuomrson delivered the opinion of the Court. 

This case comes up on a writ of error to the court for the 
correction of error in the state of New York, being the highest 
court of law in that state in which a decision in this suit could 
be had. And a motion has been here made to dismiss the 
writ of error for want of jurisdiction in this court. 

From the record returned to this court, it appears, that the 
cause went up to the court for the correction of errors in New 
York upon a writ of error to the supreme court of that 
state; and that in the court of errors, the plaintiff assigned as 
error in fact, that he Charles A. Davis, before and at the time 
of the commencement of the suit against him, was, and ever 
since hath+continued to be, and yet is consul general in the 
United States of his majesty, the king of Saxony, duly admit- 
ted and proved as such by the president of the United States, 
And being such consul, he ought not, according to the consti- 
tution and laws of the United States, to have been impleaded 
in the said supreme court, but in the district court of the 
United States for the southern district of New York, or in 
some other district court of the said United States, and that 
the said supreme court had not jurisdiction, and ought not to 
have taken to itself the cognizance of the said cause. To this 
assignment of errors, the defendants in error answered, that 
there is no error in the record and proceedings aforesaid, nor 
in giving the judgment aforesaid, because they say, that it no 
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where appears by the said record, proceedings, or judgment, 
that the said Charles A. Davis ever was consul of the king of 
Saxony, and they pray that the said court for the correction of 
errors may proceed to examine the record and proceedings 
aforesaid, and the matter, aforesaid, above assigned for error, 
and that the judgment aforesaid may be in all things affirmed. 

The record then states: whereupon the court for the cor- 
rection of errors, after having heard the counsel for both par- 
ties, and diligently examined, and fully understood, the causes 
assigned for error, and inspected the record and process 
aforesaid, did order and adjudge that the judgment of the su- 
preme court be in all things aflirmed. 

The motion made in this court to dismiss the writ of error 
is founded and resisted upon affidavits, on each side, disclos- 
ing what took place in the court of errors in New York, ona 
motion there made to dismiss the writ of error to the supreme 
court of that state: and the opinion of the chancellor delivered 
in the court of errors, assigning his reasons for affirming the 

judgment of the supreme court, has also been laid before us. 

We cannot enter into an examination of that question at all: 
whatever took place in the state court which forms no part of 
the record sent up to this court, must be entirely laid out of 
view. ‘This is the established course of this court: and neither 
the opinion of the chancellor, or the proceedings on the mo- 
tion, forms a part of the record. 12 Wheat. 118. The ques- 
tion before this court is, whether the judgment was correct, 
not the ground on which that judgment was given. 6 Wheat. 
603. 

It has also been settled, that in order to give jurisdiction to 
this court under the twenty-fifth section of the judiciary act, 

(2d vol. L. U.S. 65) it is not necessary that the record should 
state in terms, that an act of congress was in point of fact 
drawn in question. It is sufficient, if it appears from the 
record that an act of congress was applicable to the case, 
and was misconstrued, or the decision in the state court was 
against the privilege or exemption specially set up under such 
statute. 4 Wheat. 311; 2 Peters, 250; 3 Id. 301; 4 Id. 429. 
How stands the record, then, in this case? Charles A. Davis 
alleges, that he is consul general of the king of Saxony in the 
United States, and that he is thereby privileged from being 
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sued in the state court, according to the constitution and laws 
of the United States. The fact of his being such consul is 
not denied by the joinder in error. The answer given is, that 
it no where appears by the record, proceedings, or judgment 
of the supreme court, that the said Davis was such consul; 
and the court of errors, in giving judgment, say; after having 
examined and fully understood the causes assigned for error, 
they affirm the judgment of the supreme court. This was de- 
ciding against the privilege set up under the act of congress, 
which declares that the district court of the United States shall 
have jurisdiction, exclusively of the courts of the several states, 
of all suits against consuls and vice consuls. 2d vol. L. U.S. 
60, sec. 9. 

The question before this court is not whether the judgment 
of the supreme court in New York was correct. It is the 
judgment of the court for the correction of errors, that is to be 
reviewed here. That is, the final judgment in the highest 
court in the state, and none other can be brought into this 
court, under the twenty-fifth section of the judiciary act. 

Whether it was competent for Davis in the court of errors 
to assign, as error in fact, his exemption from being sued in a 
state court, is not a question presented by the record. No 
such question appears to have been raised or decided by the 
court. And, judging from the ordinary course of judicial pro- 
ceedings in such cases, we are warranted in inferring that no 
such question could have been made. For if the court of 
errors had entertained the opinion that such exemption could 
not be assigned for error in that court, the writ of error would 
probably have been dismissed. Or, if the court had under- 
stood, that the fact of his being consul was denied, an issue 
would prebably have been directed to try that fact, under a 
provision in a statute of that state, which declares, ‘that 
whenever an issue of fact shall be joined upon any writ of 
error, returned into the court for the correction of errors, and 
whenever any question of fact shall arise upon any motion in 
relation to such writ, or the proceedings thereon, the court 
may remit the record to the supreme court with directions to 
cause an issue to be made up by the parties, to try such ques- 


tion of fact at the proper circuit court or sittings, and to certify 
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the verdict thereupon to the said court for the correction of 
errors.”’ 2d vol. Rev. Stat. New York, 601. 

From the record, then, we are necessarily left to conclude, 
that the state court, assuming or admitting the fact, that Davis 
was consul general as alleged in his assignment of errors, yet 
it did not exempt him from being sued in a state court; which 
brings the case within the twenty-fifth section of the judiciary 
act; the decision having been against the exemption set up 
and claimed under a statute of the United States. 

The motion to dismiss the writ of error is accordingly de- 
nied. 


On consideration of the motion made in this cause by Mr 
Sedgwick, of counsel for the defendants in error, at the last 
January term of this court, to wit, on Saturday the 5th day 
of February A. D. 1831, to dismiss the writ of error in this 
cause for the want of jurisdiction, and of the arguments of 
counsel thereupon had; it is now here considered and ordered 
by this court, that the said motion be and the same is hereby 
denied and overruled. 
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Bank or THE Unirep States, PLAINTIFF IN Error v. JoHn 
O. Dunn, DEFENDANT IN ERROR. 


{t is a well settled principle, that no man who is a party to a negotiable instru- 
ment, shall be permitted by his own testimony to invalidate it. Having given 
it the sanction of his name, and thereby added to the value of the instrument 
by giving it currency, he shall not be permitted to testify that the note was 
given for a gambling consideration, which would destroy its validity. 

The case of Renner v. The Bank of Columbia, 9 Wheat. 587, cited and affirmed. 

Parol evidence may be admitted to explain a written agreement, where there is 
a latent ambiguity; or a want of consideration may be shown in a simple con- 
tract; or to defeat the plaintiff’s action, the defendant may prove that the note 
was assigned to the plaintiff, in trust for the payee. 

It is competent to prove by parol that a guarantor signed his name in blank on 
the back of a promissory note, and authorised another to write a sufficient 
guarantee over it. 

In Pennsylvania there is no court of chancery, and it is known that the courts in 
that state admit parol proof to affect written contracts, to a greater extent than 
is sanctioned in the states where a chancery jurisdiction is exercised. 

The liability of parties to a bill of exchange or promissory note, has been fixed on 
certain principles, which are essential to the credit and circulation of such 
paper. These principles originated in the convenience of commercial trans- 
actions, and cannot now be departed from. 

An agreement by the president and cashier of the Bank of the United States, that 
the indorser of a promissory note shall not be liable on his indorsement, does 
not bind the bank. It is not the duty of the cashier and president to make 
such contracts; nor have they the power to bind the bank, except in the dis- 
charge of their ordinary duties. All discounts are made under the authority of 
the directors, and it is for them to fix any conditions which may be proper in 
loaning money. 


ERROR to the circuit court of the United States for the county 
of Washington, in the district of Columbia. 

In the circuit court, the Bank of the United States instituted 
an action of assumpsit against John O. Dunn, as indorser of a 
promissory note drawn by John Scott, in the following words: 

«¢ $1000—Sixty days after date I promise to pay John O. 
Dunn or order one thousand dollars for value received, nego- 
tiable and payable at the United States Branch Bank in Wash- 
ington. Joun Scorr. 

Indorsed J. O. Dunn. —Overton Carr.” 

The signatures of the parties to the note were admitted, 
and notice of a demand of payment of the same at the Bank, 














52 SUPREME COURT. 


[Bank of the United States v. Dunn.]} 


and of the non-payment, were proved to have been regularly 
made and given. 

The defendant offered as a witness Overton Carr, the in- 
dorser of said note, who testified that before he indorsed the 
same, he had a conversation with John Scott, the maker, and 
was informed by him, that certain bank stock had been pledg- 
ed, or was to be pledged, by Roger C. Weightman, as security 
for the ultimate payment of the said note, and that there would 
be no risk in indorsing it. That the witness then went into 
the room of the cashier of the plaintiffs’ office of discount and 
deposit at Washington, and found there the cashier, and Mr 
Thomas Swann the president of the said office, to whom he 
communicated the conversation with Mr Scott, and from whom 
he understood, upon his inquiry, that the names of two in- 
dorsers, residing in Washington, were required upon the said 
note, asa matter of form, and that he would incur no respon- 
sibility (or no risk) by indorsing the said note. He did not 
recollect the conversation in terms, but such was the impress- 
ion he received from it. ‘That he went immediately to the 
defendant and persuaded him to indorse the note, by repre- 
senting to him that he would incur no responsibility or no risk 
in indorsing it, as the payment was secured by a pledge of 
stock, and to whom he repeated the conversation with Mr 
Scott and the president and cashier. That no other person 
was present at the conversation, the terms of which he does 
not recollect; but that the impression he received from his 
conversation with the president and cashier, and with Scott, 
and which impression he conveyed to the defendant, was that 
the indorsers of the said note would not be looked to for pay- 
ment of it, until the security pledged had been first resorted 
to, but that the said indorsers would be liable, in case of any 
deficiency of the said security, to supply the same. ‘That 
neither this witness nor Mr Dunn was at the time able to pay 
such a sum, and that both indorsed the note as volunteers, and 
without any consideration; but under the belief that they in- 
curred no responsibility (or no risk) and were only to put their 
names upon the instrument for form’s sake. To which evi- 
dence the plaintiffs, by their counsel, objected, but the court 
permitted it to go to the jury. 

The plaintiffs then offered as a witness, Richard Smith, the 
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cashier of their office of discount and deposit aforesaid, who 
was summoned on the part of the defendant, and who testified 
that he has no recollection of the conversation mentioned by 
the said Carr; but that no stock was ever pledged for the pay- 
ment of the said note. That Roger C. Weightman had given 
to the said office a guarantee, that he would pay the said note, 
in case the parties to the same should fail to do so, after all 
legal and proper measures had been taken to procure the pay- 
ment of it by them. That he is certain that nothing was said 
either by him or by Mr Thomas Swann in his presence, as to 
the indorsers not being held liable for the payment of the said 
note. That it was contrary to the practice of the said office, 
to take indorsers on notes who were not to be held liable. 
That the president and himself conjointly, nor either of them, 
were authorised to give any such exemption to indorsers, 
or to determine who should be taken as indorsers on notes. 
That this was the province of the board of directors alone; 
unless when they appointed a committee of the board for that 
purpose. That the guarantee aforesaid was given by the said 
Weightman after the note had been made and indorsed. 

Mr Smith, upon cross examination, having stated that he 
wasa stockholder in the bank, the court rejected his testimony, 
and instructed the jury that it was not evidence. 

The plaintiffs’ counsel then offered to swear Mr Swann, who 
had been summoned as a witness on the part of the defendant; 
but the defendant’s counsel objected to his competency for the 
same reason, which objection the court sustained, to which 
the said plaintiffs, by their counsel, excepted; and also to the 
admission of the testimony of Mr Carr, and the rejection of 
Mr Smith’s testimony. 

The jury found a verdict for the defendant, and judgment 
in his favour was entered thereon. 

The plaintiffs prosecuted this writ of error. 

The case was argued by Mr Lear and Mr Sergeant for the 
plaintiffs in error; and by Mr Coxe for the defendant. 


For the plaintiffs in error it was stated, that the principal 
question for the decision of the court was, whether the testi- 
mony of Mr Overton Carr was legal, and should have been 
admitted. 
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The object for which that testimony was introduced, was to 
vary the contract entered into by himself and his co-indorser, 
and to show another contract of an entirely different character. 

It is a general and an important rule, that evidence of this 
description will not be admitted to vary or explain a contract 
in writing. The propriety of the rule is deduced from the 
obscurity and uncertainty which would be thrown over all 
such contracts, from the frailty of memory, and the uncertainty 
of understanding the parties. This rule is sustained by a 
number of decisions. 2 Stra. 955. 2 Camp. 205. 3 Camp. 
57. 4 Camp. 127, 217. Skinner, 454. 1 Gow, 74. 8 
Taunt. 92. 1 Chitty’s Rep. 661. 9 Wheat. 587. 7 Mass. 
238. 3 Dall. 415—1 Peters’s Condensed Rep. 193. 

It is admitted that there are exceptions to this rule: latent 
ambiguity is an exception: so also, as to the consideration in a 
deed, when the question was whether the receipt was conclu- 
sive evidence of payment. The decisions of the courts of the 
different states of the union are divided. Maine, Maryland, 
North Carolina on one side; Massachusetts, New York and 
Pennsylvania on the other. The cases are collected in a note 
to 3 Starkie on Evidence, (Am. Ed.) 1001, 1002. 

If the deed recite a particular consideration, and ¢‘ other 
good considerations,”’ it may be shown what they were: but, 
in general, consideration cannot be denied; nor a different 
consideration be proved. That would invalidate the contract. 
The question for the consideration of the court is, whether this 
parol evidence shall be admitted to prove a different contract. 
The Pennsylvania authorities, upon which it is claimed to in- 
troduce such evidence, are to be considered as affected by the 
absence of a court of chancery inthat state. The law of Penn- 
sylvania as to parol evidence is peculiar, and in the case of 
Hurst y. Kirkbride, 1 Yeates, 139, the judges express their 
dissatisfaction with it. Cited, Whart. Digest, 270, for the 
Pennsylvania cases. 

The reason for the admission of such evidence, does not ap- 
ply to contracts by the operation of law. 4 Wash. C. C. Rep. 
480. 5 Serg. & Rawle, 353. 


Mr Coxe, for the defendant. The object of the evidence 
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of Mr Carr was not to render the note void at its inception; 
in such a case the party to the note would not be a witness. 
Parol evidence is admissible when it does not go to contradict 
or vary the original contract. There is no written contract of 
the indorsers of the note; the contract arises from the legal 
implication of his being an indorser. What is the legal effect 
of a blank indorsement? It is only an authority to fill it up 
according to the agreement of the parties, and to the authority 
so given. All the cases agree, that as between the parties, a 
total want of consideration, or a partial failure of consideration 
may be shown. 1 Serg. & Rawle, 663. 4 Wash.C. C. Rep. 
480. 

Upon these principles the evidence was legal. This was 
the case of security in trust for the benefit of the indorsers, and 
parol evidence to show the trust was proper. 


Mr Justice M’Leran delivered the opinion of the Court. 

In the circuit court for the district of Columbia, from which 
this cause is brought by writ of error, the plaintiffs com- 
menced their action on the case, against the defendant, as in- 
dorser of a promissory note. The general issue was pleaded, 
and at the trial the plaintiffs read in evidence the following 
note: 

$1000—Sixty days after date, I promise to pay John O. 
Dunn, or order, one thousand dollars, for value received, ne- 
gotiable and payable at the United States Branch Bank in 
Washington. 

Joun Scort. 

On the back of which was indorsed, 

J. O. Dunn. 
OverTon Carr. 

The signatures of the parties were admitted, and proof was 
given of demand at the bank, and notice to the indorsers. 

The defendant then offered as a witness Overton Carr, an 
indorser of said note, who testified, that before he indorsed 
the same, he had a conversation with John Scott, the maker, 
and was informed by him, that certain bank stock had been 
pledged, or was to be pledged, by Roger C. Weightman, as 
security for the ultimate payment of the said note, and that 
there would be no risk in indorsing it. That the witness then 
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went into the room of the cashier of the plaintiffs’ Gffice of dis- 
count and deposit at Washington, and found there the said 
cashier, and Thomas Swann the president of the said office; to 
whom he communicated the conversation with Mr Scott, and 
from whom he understood, upon inquiry, that the names of two 
indorsers, residing in Washington, were required upon the 
said note, as a matter of form; and that he would incur no 
responsibility (or no risk) by indorsing the said note. He 
does not recollect the conversation in terms, but such was the 
impression he received from it. 

That he went immediately to the defendant, and persuaded 
him to indorse the note, by representing to him, that he 
would incur no responsibility, or no risk, in indorsing it, as 
the payment was secured by a pledge of stock; and to whom 
he repeated the conversation with Mr Scott, and said presi- 
dent and cashier. ‘That no person was present at the conver- 
sation, the terms of which he does not recollect; but that the 
impression he received from this conversation with the afore- 
said president and cashier, and with the said Seott, and which 
impression he conveyed to the defendant, was, that the in- 
dorsers of said note would not be looked to for payment, until 
the security pledged had been first resorted to; but, that the 
said indorsers would be liable in case of any deficiency of the 
said security to supply the same. ‘That neither this witness, 
nor Mr Dunn, was at the time able to pay such a sum, and 
that both indorsed the note as volunteers and without any. 
consideration; but under the belief that they incurred no re- 
sponsibility (or no risk), and were only to put their names to 
the paper for form sake. 

To which evidence the plaintiffs, by their counsel, objected, 
but the court permitted it to go to the jury. 

The plaintiffs examined as a witness Richard Smith, the 
cashier, whose testimony was overruled: and then Thomas 
Swann, the president of the bank, was offered as a witness and 
rejected; it appearing that they were both stockholders in the 
bank. To this decision of the court, a bill of exceptions was 
taken by the plaintiffs; and exception was also taken to the 
evidence of Overton Carr. 

On this last exception, the plaintiffs rely for a reversal of 
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the judgment of the circuit court. And, first, the question as 
to the competency of this witness is raised. 

He is not incompetent, merely from the fact of his name 
being indorsed on the bill. ‘To exclude his testimony, on this 
ground, he must have an interest in the result of the cause. 
Such interest is not apparent in this case; and any objection 
which can arise from his being a party to the bill, goes rather 
to his credibility than his competency. 

But it is a well settled principle, that no man who is a party 
to a negotiable note, shall be permitted, by his own testimony, 
to invalidate it. Having given it the sanction of his name, 
and thereby added to the value of the instrument by giving 
it currency, he shall not be permitted to testify, that the note 
was given for a gambling consideration, or under any other 
circumstances which would destroy its validity. This doc- 
trine is clearly laid down in the case of Waiton et al. assignees 
of Sutton v. Shelley, reported in 1 Term Rep. 296; and is 
still held to be law, although in 7 Term Rep. 56, it is decided, 
that in an action for usury, the borrower of the money is a 
competent witness to prove the whole case. 

Several authorities are cited by the plaintiff’s counsel to 
show that parol evidence is not admissible to vary a written 
agreement. 

In the case of Hoare and others v. Graham and another, 
3 Camp. 56, the court lay down the principle, that ‘in an ac- 
tion on a promissory note or bill of exchange, the defendant 
cannot give in evidence a parol agreement entered into when 
it was drawn, that it should be renewed and payment should 
not be demanded when it became due. 

This court, in the case of Renner v. The Bank of Columbia, 
9 Wheat. 587, in answer to the argument that the admission 
of proof of the custom or usage of the bank would go to alter 
the written contract of the parties, say, “if this is the light in 
which it is to be considered, there can be no doubt that it 
ought to be laid entirely out of view: for there is no rule of 
law better settled, or more salutary in its application to con- 
tracts, than that which precludes the admission of parol evi- 
dence, to contradict or substantially vary the legal import of 
a written agreement. ”’ 

Parol evidence may be admitted to explain a written agree- 

Voi. VI.—H 


o 











58 SUPREME COURT. 


[Bank of the United States v. Dunn. ] 


ment where there is a latent ambiguity; or a want of conside- 
ration may be shown in a simple contract; or, to defeat the 
plaintiff’s action, the defendant may prove that the note was 
assigned to the plaintiff, in trust, for the payer. 6 Mass. 432. 

It is competent to prove by parol that a guarantor signed his 
name in blank, on the back of a promissory note, and author- 
ised another to write a sufficient guarantee over it. 7 Mass. 
233. : 

To show in what cases parol evidence may be received to 
explain a written agreement, and where it is not admissible, 
the following authorities have been referred to. 8 Taun. 92. 
1 Chit. 661. Peake’s Cases, 40. Gilbert’s Rep. 154. 

On the part of the defendant’s counsel it is contended, that 
between parties and privies to an instrument not under seal, 
a want of consideration in whole or in part may be shown. 
That the indorsement in question was made in blank; and that 
it is competent for the defendant to prove under what circum- 
stances it was made. ‘That if an assurance were given at the 
time of the indorsement, that the names of the defendant and 
Carr were only required as a matter of form, and that a guar- 
antee had been given for the payment of the note, so as to save 
the indorsers from responsibility; it may be proved, under the 
rule which permits the promissor to go into the consideration 
of a note or bill between the original parties. 

In support of this position authorities are read from 5 Serg. 
& Rawle, 363, and 4 Wash. C. C. Rep. 480. In the latter 
ease, Mr Justice Washington says, “ the reasons which forbid 
the admission of parol evidence to alter or explain written 
agreements and other instruments, do not apply to those con- 
tracts implied by operation of law, such as that which the law 
implies in respect to the indorser of a note of hand. The evi- 
dence of the agreement made between the plaintiffs and de- 
fendants, whereby the latter were to be discharged on the hap- 
pening of a particular event, was therefore properly admitted.”’ 
The decision in 5 Serg. & Rawle, was on a question somewhat 
analogous to the one under consideration, except in the present 
case there is no allegation of fraud, and the decision in that 
case was made to turn in part, at least,on that ground. 

In Pennsylvania there is no court of chancery, and it is 
known that the courts in that state admit parol proof to affect 
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written contracts, to a greater extent than is sanctioned in the 
states where a chancery jurisdiction is exercised. The rule has 
been differently settled in this court. 

The note in question was first indorsed by the defendant to 
Carr, and by him negotiated with the bank. It was discounted 
on the credit of the names indorsed upon the note. This isthe 
legal presumption that arises from the transaction; and if the 
first indorser were permitted to prove that there was a secret 
understanding between himself and his assignees that he should 
not be held responsible for the payment of the note, would it 
not seriously affect the credit of this description of paper? 
Might it not, in many cases, operate as a fraud upon subsequent 
indorsers? 

The liability of parties to a bill of exchange or promissory 
note, has been fixed on certain principles, which are essential 
to the credit and circulation of such paper. These principles 
originated in the convenience of commercial transactions, and 
cannot now be departed from. 

The facts stated by the witness Carr are in direct contradic- 
tion to the obligations implied from the indorsement of the 
defendant. By his indorsement, he promised to pay the note 
at maturity, if the drawer should fail to pay it. The only con- 
dition on which this promise was made, was, that a demand 
should be made of the drawer when the note should become 
due, and a notice given to the defendant of its dishonour. But 
the facts stated by the witness would tend to show that no such 
promise was made. Does not this contradict the instrument; 
and would not the precedent tend to shake, if not destroy, the 
credit of commercial paper. On this ground alone the excep- 
tion would be fatal; but the most decisive objection to the evi- 
dence is, that the agreement was not made with those persons 
who have power to bind the bank in such cases. It is not the 
duty of the cashier and president to make such contracts; nor 
have they the power to bind the bank, except in the discharge 
of their ordinary duties. 

All discounts are made under the authority of the directors, 
and it is for them to fix any conditions which may be proper 
in loaning money. If, therefore, the evidence were clear of 
other legal objections, it could not have the effect to release the 
defendant from liability. The assurances relied on, if made, 
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were not made by persons authorised to make them. The 
bank is not bound by them; nor would it be bound if the 
assurances had been made in so specific and direct a manner 
as to create a personal responsibility on the part of the cashier 
and president. 

Upon a full view of the case, the court are clearly of the 
opinion, that the evidence of Carr should have been overruled 
by the circuit court; or they should have instructed the jury 
that the facts proved were not in law sufficient to release the 
defendant from liability on his indorsement. The judgment 
of the circuit court must therefore be reversed, and a venire 
de novo awarded. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of Columbia, holden in and for the county of Washington, and 
was argued by counsel; on consideration whereof it is ordered 
and adjudged by this Court, that the judgment of the said cir- 
cuit court in this cause be, and the same is hereby reversed; 
and that this cause be, and the same is hereby remanded to the 
said circuit court, with directions to award a venire facias de 
novo. 
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A bill was filed in 1808 for the purpose of obtaining the legal title to certain lands 
in Kentucky, and afterwards new parties were made defendants in an amended 
bill filed in 1815. Until these parties had so become defendants, and parties 
to the bill, the suit cannot be considered as commenced against thein. The 
statute of limitations will avail the new defendants at the period when the 
amended bill was filed; and they are not to be affected by the proceeding during 
the time they were strangers to it. 

Where the statute of limitations is pleaded at law or in equity, and the plaintiff 
desires to bring himself within its savings, it would be proper for him in his 
replication, or by an amendment of his bill, to set forth the facts specially. 

The adverse possession was taken in this case in the spring of 1788 or 1789. In 
the spring of 1796 the ancestor of the complainants died, and his heirs brought 
suit against the present defendants in 1815. Some of the complainants were 
not of full age in 1804. Unless the disability be shown to exist, so as to pro- 
tect the right of the complainants, the effect of the statute on that ground can- 
not be avoided. 

If an entry be made under a grant, and there is no adverse possession, the entry 
will be limited only by the grant, unless the contrary appear. 

At least twenty-six years elapsed after the adverse possession was taken by the 
defendants, before suit was brought against them by the complainants, and 
nineteen years from the decease of their ancestor. The statute of limitations 
of Virginia was made the statute of Kentucky by adoption in 1792: if the ad- 
verse possession which had been held for several years commenced.at that 
time, or when the constitution formed by Kentucky was sanctioned by con- 
gress, it would give a possession of about twenty-two years; eighteen or nine- 
teen of which were subsequent to the decease of the complainants’ ancestor. 
Upon these facts the statute of limitations of Kentucky is a bar to a claim of 
the land by the complainants. 

The courts in Kentucky and elsewhere, by analogy, apply the statute of limita- 
tions in chancery, to bar an equitable right, when at law it would have operated 
against a grant. This principle has been well established and generally sanc- 
tioned in courts of equity. 

At law the statute operates where the conflicting titles are adverse in their origin; 
and no reason is perceived against giving the statute the same effect in equity. 


APPEAL from the circuit court of the United States for the 
district of Kentucky. 


The facts and pleadings of the case are fully stated in the 
opinion of the court. 


It was argued by Mr Doddridge and Mr Denny for the 


appellants, and by Mr Wickliffe and Mr Daniel for the ap- 
pellees. 
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Mr Justice M’Lzan delivered the opinion of the Court. 

This cause was appealed from the decree of the circuit court 
of the United States for the district of Kentucky. The original 
bill was filed in May 1808, in which the complainants stated, that 
on the 10th of December 1782, their ancestor, Henry Miller, 
made an entry of one thousand six hundred and eighty-seven 
acres of land, which was surveyed the 9th of April 1804, 
and patented the 19th of July 1820. That the defendants 
were in possession of the land under said claims; and the bill 
prayed that they might be compelled to disclose their titles, 
and surrender the possession of the premises. 

In June 1815, the complainants amended their bill, and, 
among other things, stated, that on the 19th of May 1780, 
Nicholas M’Intyre entered a thousand acres of land cn the 
waters of the Licking, &c., and having caused the same to be 
surveyed, contrary to location, obtained a patent elder in date 
than the complainants. That this land was devised by Nicho- 
las M’Intyre to his sons Isaac and Jacob; and that Isaac con- 
veyed to John M’Intyre, who is made adefendant. Jacob 
M’Intyre, and several others, are also made defendants. In 
1816, Jacob M’Intyre filed his answer, in which he admits 
the entry of his ancestor as stated by the complainants, and 
sets forth an amendment of the said entry, made on the 14th 
of December 1782. By this amendment, it seems, the entry 
was made to interfere with complainants’ entry. 

An amended answer was filed by Jacob M’Intyre in May 
1822, in which he claims the benefit of the statute of limitations 
from an occupancy of the land more than twenty years before 
suit was brought. Isaac M’Intyre seems never to have been 
served with process, or made a defendant to the amended bill. 
This was deemed unnecessary; it is presumed, from the fact 
stated in the bill, that he had conveyed his interest to John 
M’Intyre. 

In his answer, filed in December 1821, John M’Intyre 
states, that the legal title to no part of the thousand acres is 
vested in him; but that he holds a bond, executed by Nicho- 
las M’Intyre, for a moiety of the said tract; and that a deed 
for the same had been executed to him by Isaac M’Intyre, 
but that it had never been recorded. He alleges, that an ad- 
verse possession of more than twenty years, by himself and 
those claiming under him, is a bar to the plaintiffs’ right. 
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The cause was twice appealed to the supreme court from 
the decrees of the circuit court; and on the second appeal, the 
decree dismissing the bill was reversed, on the ground, that, 
under the land law, the survey of the complainants was made 
in due time, and that the patent was legally issued. And the 
cause was remanded to the circuit court for further proceed- 
ings; and leave was given to the parties to take testimony. 
2 Wheat. 316; 11 Wheat. 441. Additional testimony was 
taken, chiefly with the view of proving the possession of the 
defendants under the M’Intyre patent. 

As the complainants’ title was sustained by the decree of 
this court in 1826, the defendants do not attempt to impeach 
it, but rely exclusively on their possession. 

In April 1792, Kentucky adopted a constitution, and she 
was admitted into the union as an independent state the ensu- 
ing session of congress. 

By the first section of the schedule, which was adopted with 
the constitution, it is provided, ‘¢that all rights, actions, pro- 
secutions, claims and contracts, as well of individuals as of 
bodies corporate, shall continue as if the said government had 
not been established. ”’ 

The statute of limitations which was passed by the legisla- 
ture of Kentucky on the 17th of December 1796, was a literal 
copy of the Virginia statute; which was in force before the 
entries now in controversy were made. This statute therefore 
operated upon the rights of the parties, while the district of 
Kentucky formed a part of the state of Virginia, and after- 
wards by the adoption of the convention. It was not repealed 
by the statute of 1796, but re-enacted in all its parts. 

In the second section of this statute, it is provided, ‘¢ that 
all writs, &c. upon any title heretofore accrued, or which may 
hereafter fall or accrue, shall be sued out within twenty years 
next after such title or cause of action accrued, and not after- 
wards; and that no person or persons who now hath, or have, or 
may hereafter have, any right or title of entry, into any lands, 
tenements, or hereditaments, shall make any entry, but within 
twenty years next after such right or title accrued; and such 
person shall be barred from any entry afterwards.”’ “ Provided, 
nevertheless, that if any person or persons, entitled to such writ 
or writs, or to such right or title of entry as aforesaid, shall be 
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under age, &c. or not within the commonwealth at the time 
such right or title accrued or coming to them; every such 
person and his or her heirs shall and may, notwithstanding the 
said twenty years are or shall be expired, bring or maintain 
his action, or make his entry, within ten years next after such 
disabilities removed or death of the person so disabled, and 
not afterwards.” 

By Josiah M’Dowell, David Jamison, James Sonce, Michael 
Hornback, and other witnesses, it is satisfactorily proved, that 
possession was taken of the land in controversy under the 
M’Intyre grant, by the defendants, or persons claiming under 
them, in the spring of the year 1788 or 1789. The weight of 
testimony is in favour of the former period. It is also made 
to appear, that the possession was adverse to the complainants’ 
title, and co-extensive with the limits of the patent. If an 
entry be made, under a grant, and there is no adverse pos- 
session, the entry will be limited only by the grant, unless the 
contrary appear. 

Various reasons are assigned against the operation of the 
statute in this case. 

It is insisted, that the amended bill, filed in 1815, by which 
the defendants were made parties to the bill, has relation to the 
commencement of the suit in 180S; and consequently, that the 
statute cannot bar, as its limitation had not then run. 

Until the defendants were made parties to the bill, the suit 
cannot be considered as having been commenced against them. 
It would be a novel and unjust principle to make the defend- 
ants responsible for a proceeding of which they had no notice; 
and where a final decree in the case could not have prejudiced 
their rights. ° 

Where the statute is pleaded at law or in equity, and the 
plaintiff desires to bring himself within its savings, it would be 
proper for him in his replication, or by an amendment of his 
bill, to set forth the facts specially. This has not been done 
in the present case; but as there are other grounds on which 
the decision may rest, this objection will not be further no- 
ticed. 

The adverse possession was taken in this case in the spring 
of 1788 or 1789. In the spring of 1796 the ancestor of the 
complainants died, and his heirs brought suit against the pre- 
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sent defendants in June 1815. From some of the depositions 
it appears that a part of the complainants were not of full age 
in April 1804; but how soon afterwards this disability ceased, 
is not proved. Unless the disability be shown to exist, so as 
to protect the rights of the complainants, the effect of the statute, 
on that ground, cannot be avoided. 

At least twenty-six years elapsed after the adverse possess- 
ion was taken by the defendants, before suit was brought 
against them by the complainants; and nineteen years from 
the decease of their ancestor. 

As the statute of Virginia was made the statute of Kentucky 
by adoption in 1792, if the adverse possession, which had 
been held for several years, commenced at that time, or when 
the constitution formed by Kentucky was sanctioned by con- 
gress, it would give a possession of about twenty-two years: 
eighteen or nineteen of which were subsequent to the decease 
of the complainants’ ancestor. 

Under this state of facts, it is clear that the statute constitutes 
a bar, unless it shall be shown not to operate against the com- 
plainants’ title. 

As the limitation of the statute, both as to the twenty years’ 
adverse possession, and the ten years subsequent to the decease 
of the complainants’ ancestor, had run since 1793, before suit 
was commenced, it is unnecessary to inquire what effect the 
Virginia statute had upon the rights of the parties before it 
was adopted by Kentucky. 

It is earnestly contended that the statute does not run against 
an equitable title, and consequently, that it cannot operate as a 
bar in this case; as the legal title was not vested in the com- 
plainants until the emanation of their patent in 1820. 

On this ground the counsel seem chiefly to rely, and several 
authorities are referred to in support of it. 

In 4 Bibb, 372, the court say, it is a general rule that a court 
of equity will not relieve against a possession with right, after 
the lapse of twenty years; but they do not determine whether 
this rule applies where the conflicting titles are adverse in 
their origin. 2 Mar. 570; 1 Mar. 53, 506; 3 Mar. 146, are 
cited to show that the statute does not run, except against a 
grant. ‘This is undoubtedly the case at law, but a different 


rule has been established in equity. The courts in Kentucky 
Voi. VI.—I 
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and elsewhere, by analogy, apply the statute in chancery to 
bar an equitable right; where at law it would have operated 
against a grant. 

This principle has been so well established, and so generally 
sanctioned by courts of equity, that it can hardly be necessary 
to enter into an investigation of it. 

At first the rule was controverted, and afterwards frequently 
evaded, on the ground of implied trusts; but the modern de- 
cisions have uniformly sustained the principle. This doctrine 
is ably discussed in the case of the Marquis of Cholmondely 
v. Lord Clinton, reported in 2 Jacob and Walker. In that 
case it is said, that ‘¢ at all times, courts of equity have, upon 
general principles of their own, even where there was no sta- 
tutable bar, refused relief to stale demands; where the party 
has slept upon his rights, and acquiesced for a great length of 
time.” 

At law, the statute operates where the conflicting titles are 
adverse in their origin; and no reason is perceived against 
giving the same effect to the statute in equity. 

In the case of Elmendorf v. Taylor, 10 Wheat. 168, the 
chief justice, in giving the opinion of the court, says, ‘‘ from 
the earliest ages courts of equity have refused their aid to those 
who have neglected, for an unreasonable length of time, to 
assert their claims; especially where the legal estate has been 
transferred to purchasers without notice.”” That “although 
the statutes of limitations do not, either in England or in these 
states, extend to suits in chancery, yet the courts in both coun- 
tries have acknowledged their obligations.”” In referring to 
the case of Cholmondely v. Clinton, he says, ‘¢it was consi- 
dered and treated by the court as a case of the highest import- 
ance; and the opinion was unequivocally expressed, that, both 
on principle and authority, the laches and non-claim of the 
rightful owner of an equitable estate for a period of twenty 
years (supposing it the case of one who must within that pe- 
riod have made his claim in a court of law, had it been a legal 
estate), under no disability, and where there has been no fraud, 
will constitute a bar to equitable relief, by analogy to the sta- 
tute of limitations, if, during all that period, the possession has 
been held under a claim unequivocally adverse.”? This case 
was appealed to the house of lords, where the lord chancellor 
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considered that twenty years constituted a bar; the possession 
being adverse. And Lord Redesdale declared that «¢ they had 
always considered the provision in the statute of James,”’ which 
is similar to the Kentucky statute under consideration, and 
“which applied to rights and titles of entry, in which the pe- 
riod of limitation was twenty years, as that by which they 
were bound; and it was that upon which they had constantly 
acted.” 

In the conclusion of the opinion, the chief justice says, “ in 
all cases, where an adverse possession has continued for twenty 
years, it constitutes, in the opinion of this court, a complete 
bar in equity.”’, 

From the above authorities, it appears the rule is well set- 
tled, both in England and in this country, that effect will be 
given to the statute of limitation, in equity, the same as at law. 
And as in this case there could be no doubt, if the complain- 
ants’ ancestor had held by grant at the time the adverse possess- 
ion was taken, that the statute would have barred the right of 
entry; the same effect must be given to it in equity. 

The decree of the circuit court, dismissing the bill, is af- 
firmed. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of Kentucky, and was argued by counsel; on consideration 
whereof it is ordered, adjudged and decreed by this court, that 
the decree of the said circuit court in this cause, dismissing the 
bill of the complainants, be, and the same is hereby affirmed, 
with costs. 
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The will of 43. G. contained the following clause: “ also, I give to my wife 
Elizabeth Goodwin, all my personal estate whatsoever and wheresoever, and 
of what nature, kind and quality soever, after payment of my debts, legacies 
and funeral expenses, which personal estate I give and bequeath unto my said 
wife, Elizabeth Goodwin, to and for her own use and disposal absolutely: the 
remainder after her decease to be for the use of the said Jesse Goodwin,” the 
son of the testator. Jesse Goodwin took a vested remainder in the personal 
estate, which came into possession after the death of Elizabeth Goodwin. 

In this case it is impossible to mistake the intent. The testator unquestionably 
intended to make a present provision for his wife, and a future provision for 
his son. The intention can be defeated only by expunging or rendering to- 
tally inoperative the last clause of the will. In doing so, a long series of opi- 
nions, making the intention of the testator the polar star to guide in the con- 
struction of wills, must be disregarded, because we find words which indicate 
an intention to permit the first taker to use part of the estate bequeathed. 

The first and great rule in the exposition of wills, to which all rules must bend, 
is, that the intention of the testator expressed in his will shall prevail, provided 
it be consistent with the rules of law. This principle is generally asserted in 
the construction of every testamentary disposition. It is emphatically the will 
of the person who makes it, and is defined to be “the legal declaration of a 
man’s intentions, which he wills to be performed after his death.” These in- 
tentions are to be collected from his words; and ought to be carrjed into effect 
if they be consistent with law. 

In the construction of ambiguous expressions, the situation of the parties may 
very properly be taken into view. The ties which connect the testator with 
his legatees, the affection subsisting between them, the motives which may 
reasonably be supposed to operate with him, and to influence him in the dis- 
position of his property, are all entitled to consideration in expounding doubt- 
ful words, and ascertaining the meaning in which the testator used them. 

The rule that a remainder may be limited after a life estate in personal property, 
is as well settled as any other principle of our law. The attempt to create 
such limitation is not opposed by the policy of the law, or by any of its rules. 
If the intention to create such limitation is manifested in a will, the courts 
will sustain it. 

It is stated in many cases that where there are iwo intents, inconsistent with 
each other, that which is primary will control that which is secondary. 

Notwithstanding the reasonableness and good sense of the general rule, that the 
intention shall prevail, it has been semetimes disregarded. If the testator at- 
tempts to affect that which the law forbids, his will must yield to the rules of 
law; but courts have sometimes gone further. The construction put upon 
words in one will has been supposed to furnish a rule for construing the same 
words in other wills; and thereby to furnish some settled and fixed rules of 
construction, which ought to be respected. We cannot say this principle 
ought to be totally disregarded; but it should never be carried so far as to de- 
feat the plain intent, if that intent may be cairied into execution without vio- 
lating the rules of law. It has been said truly, “ that cases on wills may guide 
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us to general rules of construction, but unless a case cited be in every respect 
directly in point, and agree in every circumstance, it will have little or no 
weight with the court, who always look upon the intention of the testator as 
the polar star to direct them in the construction of wills.” 


THIS case came before the court on a certificate of division 
in opinion of the judges of the circuit court of the United 
States for the eastern district of Tennessee. 

In the circuit court, John Smith T. instituted an action of 
trover against Robert Bell for the recovery of the value of 
certain negroes named and described in the declaration. The 
defendant pleaded not guilty, upon which plea issue was 
joined. 

The facts of the case were agreed by the parties, and the 
plaintiff moved the court for judgment for two thousand six 
hundred and fifteen dollars and sixty-two and a half cents, the 
agreed value of the negroes; if the court should be of opinion 
that the plaintiff was entitled to recover. 

Upon the case agreed the following questions arose, upon 
which the judges of the court were divided, and the division 
was certified to this court: whether by the will of Britain B. 
Goodwin, Elizabeth Goodwin had an absolute title to the per- 
sonal estate of Britain B. Goodwin, or only a life estate: and 
also whether Jesse Goodwin, the son of Britain B. Goodwin, 
by said will, had a vested remainder that would come into 
possession on the death of said Elizabeth; or was said remain- 
der void. 

The facts of the case agreed were as follow: 

That Britain B. Goodwin, a citizen of the state of Tennessee, 
and resident in the district of East Tennessee, did, on the 
17th day of October, in the year of our Lord one thousand 
eight hundred and ten, make and execute his last will and 
testament, in the words and figures following, to wit: ‘In 
the name of God, amen. I, Britain B. Goodwin, of the state 
of Tennessee, and county of Roane, yeoman, being mindful 
of my mortality, do, this 17th day of October, in the year 
of our Lord one thousand eight hundred and ten, and thirty- 
fifth year of independence of the United States of America, 
do make and publish this my last will and testament, in man- 
ner following: First, I desire to be decently buried in the 
place where I shall happen to die; also, I give and bequeath 
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unto my son, Jesse Goodwin, my young sorrel gelding and 
one feather bed, to be delivered to him by my executrix after 
my decease; also, I give to my wife, Elizabeth Goodwin, all 
my personal estate whatsoever, and wheresover, and of what 
nature, kind, and quality soever, after payment of my debts, 
legacies, and funeral expenses; which personal estate, I give 
and bequeath unto my said wife, Elizabeth Goodwin, to and 
for her own use and benefit and disposal absolutely: the re- 
mainder of said estate, after her decease, to be for the use of 
the said Jesse Goodwin: and I do hereby constitute and ap- 
point my said wife, Elizabeth Goodwin, sole executrix of this 
my last will and testament. 

In witness whereof, I have hereunto set my hand and seal, 
the day and year above written. 

his 
BRITAIN B. + GOODWIN [z. s.]. 
mark 

The foregoing will is duly witnessed, proved, and recorded. 

Itis further agreed, that said Britain B. Goodwin departed this 
life in the month of October 1811; that his wife, the said Eli- 
zabeth Goodwin, named in the foregoing will, took into her 
possession all the personal estate of said Britain B. Goodwin, 
under the bequest in said will to her, and retained the same 
until the month of November in the year of our Lord one 
thousand eight hundred and thirteen, when she intermarried 
with Robert Bell, the defendant in this suit; that she and 
Robert Bell kept the possession of said personal estate till the 
latter part of the year 1826, when the said Elizabeth Goodwin 
died. Said Robert Bell has kept the possession of said per- 
sonal estate ever since, claiming the same as his own, under 
the bequest in said will to his said wife Elizabeth; among 
which are the following named negroes, to wit: Lucy, aged 
about forty-five; Jack, aged about twenty-six; Sophia, aged 
about twenty-four; Harry, aged about twenty-one; Alexander, 
aged about nineteen; and Ned, aged about thirteen; which 
said negroes are admitted to be of the value of two thousand 
three hundred and twenty-five dollars; which sum, with in- 
terest thereon from the 1st day of September 1827, at which 
time said negroes were demanded of defendant by plaintiff’s 
agent; and it is agreed the said sum and interest would amount 
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to two thousand six hundred and fifteen dollars sixty-two and 
a half cents, which last sum is sought by plaintiff to be reco- 
vered of defendant in this action of trover. It is further agreed, 
that said Jesse Goodwin, the person named in the will of Bri- 
tain B. Goodwin, did, in due form, execute to John Smith T., 
the plaintiff, the following bill of sale, to wit: «¢I have sold to 
John Smith T. all my right, title, interest, and claim to the 
estate of my father, Britain B. Goodwin; and I do hereby au- 
thorize the said John Smith T. to bring whatever suit or suits 
may be necessary to recover all of the property I am or may 
be entitled to from the said estate; to act in all cases as he, the 
said John, may think proper, and to convert the property he 
may recover to his own proper use, and give any receipts or 
acquittances in my name which may be necessary, hereby 
vesting the before named John Smith T. with all the power I 
could use in my own proper person, were I personally pre- 
sent; for value received. 

Witness my hand and seal this 31st day of March 1815. 

JESSE GOODWIN [z. s.].” 

Said bill of sale has been duly proved and registered, in 
pursuance of the statute of the state of Tennessee in such cases 
made and provided. 


The case was argued by Mr Key for the plaintiff, with 
whom also was Mr Grundy; no counsel appeared for the de- 
fendant. 

It was contended for the plaintiff, that in this, as in all cases 
of wills, such a construction is to be given as will carry into 
effect all the intentions of the testator; such as will give mean- 
ing and force to all the words of the will. A construction 
which will make some of the words senseless, and some of the 
provisions nugatory, ought to be rejected. 

Here the difficulty arises from the words ¢‘to and for her 
own use and benefit, and disposal absolutely.”? They are 
thought to be added to show the extent of the wife’s interest, 
and to describe her right to the property; and that, thus giv- 
ing her an absolute and entire interest in the things, there is 
nothing left; no “remainder” for the son; and that the suc- 
ceeding bequest to him is therefore void. 

If these words were out of the will, the case would bea 
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clear one for the son; as in 12 Wheat. 568, where an absolute 
bequest of slaves is qualified by a subsequent limitation over. 

Do these words, then, necessarily purport to define the ex- 
tent of the wife’s interest? If any other meaning can be given 
to them, this should not be, because they would thus be made 
tautological and senseless. The term ‘give’ used before, 
implies all this. It is making the testator say over again what 
he had already said in this word, and would make some of 
the words of the will useless; and to assign this meaning to 
them, annuls the provision immediately succeeding in favour 
of the son. 

It has been a frequent practice to adopt this mode of reason- 
ing in the construction of wills; and to give another meaning 
to the words used by a testator, by the mere force of a suc- 
ceeding provision in the instrument. This was done in the 
case cited from 12 Wheat. 568: so also in case of a fee-simple 
limited to a fee-tail, the word ‘heirs’? has been construed to 
mean children. 2 Ves. 501; 1 Bro. C. R. 489; 8 Ves. 22. 
This mode of construction has been employed in order to use 
all the words of a will. The previous words are to be re- 
strained and qualified by those used subsequently; and the sub- 
sequent words are to be more regarded, if they are in conflict 
with the previous language of the instrument. Chief Justice 
Parsons in Dawes v. Swann, 4 Mass. 208. May not, then, 
another meaning be given them? If susceptible of such, they 
ought to have it. 

The testator had given the property by positive words; and 
he then inserts this parenthesis—not to describe what he had 
done, which was not necessary, but to do something which 
he thought he had omitted: to point out the mode, not the 
‘ extent, in which his wife was to enjoy the property. It was 
to be “ for her own use and benefit and disposal absolutely :” 
meaning that she should be uncontrolled in its enjoyment, un- 
accountable, not to be interfered with by him in remainder; 
or that it was to be her separate estate, not to be divested or af- 
fected by her future coverture. “ At her disposal’? makes it her 
separate property. Cited Bradley v. Westcott, 13 Ves. 445; 
5 Maddock, 491; 7 Vin. Ab. 95, pl. 43. Or these words may 
mean the intention of the testator that the legatee should have 
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the property for her support. ‘‘ Use and benefit’’ are equiva- 
lent terms to support. 

Here the son is to have something, and therefore the wife 
of the testator was not to have all. He is to have the ¢ re- 
mainder;”’? the remainder atthe decease of the wife: that 
would be, what she had not used or disposed of for her sup- 
port, or her benefit. During her life, the wife was to have 
the use of the property; at her death he is to have that which 
might remain, after her full enjoyment of all the benefits of 
the bequest. 1 P. Wms, 655; 1 Bro. C. R. 489; 2 Ves. 501. 
The testator’s meaning sufficiently appears from the whole 
will. His first purpose was to provide for his wife as long as 
she lived, as far as might be necessary; to the whole extent of 
his means. For this end he uses the language, to her “use 
and benefit, and disposal absolutely.”” His second object was 
to provide for his son; and he gave him the ‘‘ remainder” of 
the property, after the decease of his wife. What remainder? 
What his wife might have after supporting herself during her 
life. Ifthe wse of the property should be found insufficient, 
she might dispose of it absolutely. 

Although she had a right to dispose of the property abso- 
lutely, her marriage with the defendant, Robert Bell, was not 
such a disposal as was contemplated by the will. The hus- 
band took the property as the legatee held it; subject to the 
remainder of the son, if not necessary to be disposed of for the 
use of the wife. 

Nor should it be urged, that as nothing is said about the 
subsistence of the legatee, the interpleader which is claimed 
for the plaintiff will not be allowed. This was plainly im- 
plied; the intention of the testator is equally clear with that 
in the case cited. The nature of the property was such as 
to furnish an income to the wife, and to produce the means of 
her support and maintenance. 

The gift of the ‘‘remainder” clearly shows that the tes- 
tator meant there should be a remainder, after the use of the 
property by his wife; if there should be any remainder con- 
sistently with his wife’s support until her decease. He in- 
tended to give his son what should then be left—what should 
‘‘remain”’ of the property which she had enjoyed during 
life. He intended to give the legatee the ‘¢ use,”’ ‘¢ benefit,” 
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and ‘¢ disposal” of the negroes for all the purposes of the be- 
quest, her support. She was not allowed to will the pro- 
perty away; she was allowed to dispose of it during her life; 
not at her death; because it was given to her for the support 
of her life. 

Neither did the legatee, the wife of Britain B. Goodwin, 
or her husband, dispose of the property. It now remains in 
kind, as at the decease of the testator; and as such is claimed 
by the son. 

The words of the will also indicate a limitation of the pro- 
perty, provided the use and benefit of the same should not be 
interfered with by such limitation. By giving the remainder 
after the decease of the legatee, the testator declared that it 
should not be disposed of at her death; thus qualifying the 
general words to a use, benefit and disposal during her life, 
which is equivalent to saying in express terms, that the use and 
benefit should be during life only. 

If it is argued that such property might be consumed in the 
use, and therefore there can be no remainder limited in it: it 
is answered that the modern cases show that even after a life 
estate or interest in consumable things, such a remainder may 
be given. 3 Ves, 311; 1 Roper on Legacies, 209, 


Mr Chief Justice MansHaxu delivered the opinion of the 
Court. 

This case is adjourned to this court from the court of the 
United States for the seventh circuit and district of East Ten- 
nessee, on a point on which the judges of that court were di- 
vided in opinion. 

The plaintiff brought an action of trover and conversion 
against the defendant, for several slaves in his declaration men- 
tioned. He claimed the slaves under the following clause in 
the will of Britain B. Goodwin: ‘also, 1 give to my wife, 
Elizabeth Goodwin, all my personal estate whatsoever and 
wheresoever, and of what nature, kind and quality soever, 
after payment of my debts, legacies and funeral expenses, 
which personal estate 1 give and bequeath unto my said wife, 
Elizabeth Goodwin, to and for her own use and benefit, and 
disposal absolutely; the remainder of the said estate after her 
decease, to be for the use of the said Jesse Goodwin.” 
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Elizabeth Goodwin took the estate of the testator into her 
possession, and intermarried with Robert Bell, the defendant. 
After which the said Jesse Goodwin sold his interest therein 
to the plaintiff, who, after the death of Elizabeth, instituted 
this suit. Upon the trial the following questions occurred, on 
which the judges were divided in opinion: ‘‘ whether, by the 
will of said Britain B. Goodwin, said Elizabeth Woodwin had 
an absolute title to the personal estate of said Britain B. Good- 
win, or only a life estate; and also, whether said Jesse Good- 
win, by said will, had a vested remainder that would come 
into possession on the death of said Elizabeth, or was said re- 
mainder void?”’ 

The first and great rule in the exposition of wills, to which 
all other rules must bend, is, that the intention of the testator 
expressed in his will shall prevail, provided it be consistent 
with the rules of law. Doug. 322; 1 Black. Rep. 672. This 
principle is generally asserted in the construction of every tes- 
tamentary disposition. It is emphatically the will of the per- 
son who makes it, and is defined to be ‘the legal declaration 
of a man’s intentions, which he wills to be performed after 
his death.”” 2 Black. Com. 499. These intentions are to be 
collected from his words, and ought to be carried into effect if 
they be consistent with law. 

In the construction of ambiguous expressions, the situation 
of the parties may very properly be taken into view. The 
ties which connect the testator with his legatees, the affection 
subsisting between them, the motives which may reasonably 
be supposed to operate with him, and to influence him in the 
disposition of his property, are all entitled to consideration in 
expounding doubtful words, and ascertaining the meaning in 
which the testator used them. 

In the will under consideration, but two persons are men- 
tioned—a wife andason. The testator attempts, in express 
words, to make a provision for both out of the same property. 
The provision for the wife is immediate, that for the son is to 
take effect after her death. The words of the will make both 
provisions, but it is doubted whether both can have effect. In 
the first member of the sentence he says, ‘‘I give to my wife, 
Elizabeth Goodwin, all my personal estate whatsoever and 
wheresoever, and of what nature, kind and quality soever, 
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after payment of my debts, legacies and funeral expenses; 
which personal estate I give and bequeath unto my said wife, 
Elizabeth Goodwin, to and for her own use and benefit and 
disposal absolutely.” 

It must be admitted that words could not have been em- 
ployed which would be better fitted to give the whole personal 
estate absolutely to the wife; or which would more clearly 
express that intention. But the testator proceeds: ‘the re- 
mainder of said estate, after her decease, to be for the use of 
the said Jesse Goodwin.”? Jesse Goodwin was his son. 

These words give the remainder of the estate, after his wife’s 
decease, to the son, with as much clearness as the preceding 
words give the whole estate to his wife. They manifest the 
intention of the testator to make a future provision for his son, 
as clearly as the first part of the bequest manifests his intention 
to make an immediate provision for his wife. If the first be- 
quest is to take effect according to the obvious import of the 
words taken alone, the last is expunged from the will. The 
operation of the whole clause will be precisely the same as if 
the last member of the sentence were stricken out; yet both 
‘clauses are equally the words of the testator, are equally bind- 
ing, and equally claim the attention of those who may construe 
the will. Weare no more at liberty to disregard the last 
member of the sentence than the first. No rule is better set- 
tled, than that the whole will is to be taken together, and is to 
be so construed as to give effect, if it be possible, to the whole. 
Hither the last member of the sentence must be totally rejected, 
or it must influence the construction of the first so as to re- 
strain the natural meaning of its words: either the bequest to 
the son must be stricken out, or it must limit the bequest to 
the wife, and confine it to her life. The limitation in remain- 
der, shows that, in the opinion of the testator, the previous 
words had given only an estate for life. This was the sense 
in which he used them. 

It is impossible to read the will without perceiving a clear 
intention to give the personal estate to the son after the death 
of his mother. ‘* The remainder of the said estate, after her 
decease, to be for the use of the said Jesse Goodwin.”’ Had 
the testator been asked whether he intended to give any thing 
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by this bequest to his son, the words of the clause would have 
answered the question in as plain terms as our language affords. 

If we look to the situation of the parties, to the motives 
which might naturally operate on the testator, to the whole 
circumstances, so far as they appear, in the case; we find every 
reason for supporting the intention, which the words, giving 
effect to all, of themselves import. 

The only two objects of the testator’s bounty, were his wife 
and his son. Both must have been dear to him. The will 
furnishes no indication of his possessing any land. His per- 
sonal estate was probably small, too small to be divided. It 
appears to have consisted of a negro woman and four others, 
probably her children. Their relative ages, which are stated 
in the plaintiff’s declaration, would indicate that the woman 
was the mother of the other four. A sixth is sued for, but he 
was not born at the death of the testator. The value of the 
other articles, which constituted his personal estate, is not 
mentioned, but it was probably inconsiderable. Farmers and 
planters, having no real estate, and only five slaves—a woman 
and four children, have rarely much personal estate in addition 
to their slaves. The testator was not in a condition to make 
any present provision for an only child, without lessening that 
he wished to make for his wife. He therefore gives to his son 
only a horse and one feather bed. The residue is given to his 
wife. 

What feelings, what wishes might be supposed to actuate a 
husband and a father, having so little to bestow on a wife and 
child he was about to leave behind him? His affections would 
prompt him to give something to both. He could not be in- 
sensible to the claims of either. But if his property would 
not, in his opinion, bear immediate division, the only practi- 
cable mode of accomplishing his object, would be to give a 
present interest to one, and a future interest to the other. All 
his feelings would prompt him to make, as far as was in his 
power, a comfortable provision for his wife during her life, 
and for his child after her decease. This he has attempted to 
do. No principle in our nature could prompt him to give his 
property to the future husband of his wife, to the exclusion of 
his only child. Every consideration, then, suggested by the 
relation of the parties and the circumstances of the case, comes 
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in aid of that construction which would give effect to the last 
as well as first clause in the will; which would support the be- 
quest of the remainder to the son, as well as the bequest to the 
wife. It is not possible to doubt that this was the intention of 
the testator. 

Is this intention controverted by any positive rule of law? 
Has the testator attempted to do that which the law forbids? 

The rule that a remainder may be limited, after a life estate 
in personal property, is as well settled as any other principle 
of our law. The attempt to create such limitation is not op- 
posed by the policy of the law, or by any of its rules. If the 
intention to create such limitation is manifested in a will, the 
courts will sustain it. Some other rule of law then must bear 
on the case, or the intention will prevail. 

It is stated in many cases, that where there are two intents 
inconsistent with each other, that which is primary will con- 
trol that which is secondary: but the intent to provide for the 
wife during life, is not inconsistent with the intent to provide 
for the son, by giving him the same property after her decease. 
The two intents stand very well together, and are consistent; 
as well with the probable intention, as with the words of the 
testator. The intention to give the personal estate absolutely 
to the wife, is, it is true, inconsistent with the intention to 
give it after her decease to his son; but which of them is the 
primary intent? which ought to control the other? If we are 
governed by the words, if we endeavour to give full effect to 
them all, or if we are influenced by the relation of the parties, 
and the motives which probably governed in making the will, 
no such inconsistent intentions exist: but if they do exist, we 
perceive no motive for ascribing any superior strength to that 
which would provide for those who might claim the estate of 
the wife after her decease; to that which would provide, after 
her decease, for the only child of the testator. 

To create these inconsistent intentions—this intention to do, 
in limiting this remainder, what the policy of the law forbids, 
the bequest to the wife must be construed to give her the power 
to sell or consume the whole personal estate during her life; 
which is totally incompatible with a gift of what remains at 
her death. The remainder, after such a bequest, is said to be 
void for uncertainty. 
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As this construction destroys totally the legacy, obviously 
intended for the son by his father, it will not be made unless 
it be indispensable. No effort to explain the words in a dif- 
ferent sense, can do so much violence to the clause, as the total 
rejection of the whole bequest, given in express terms to an 
only son. 

The first part of the clause which gives the personal estate 
to the wife, would undoubtedly, if standing alone, give it to 
her absolutely. But all the cases admit that a remainder lim- 
ited on such a bequest would be valid, and that the wife would 
take only for life. The difficulty is produced by the subse-— 
quent words. They are “which personal estates I give and 
bequeath unto my said wife, Elizabeth Goodwin, to and for 
her own use and benefit, and disposal absolutely.”” The ope- 
ration of these words, when standing alone, cannot be ques- 
tioned. But suppose the testator had added the words “ during 
her life.” These words would have restrained those which 
preceded them; and have limited the use and benefit, and the 
absolute disposal given by the prior words, to the use and bene- 
fit, and to a disposal for the life of the wife. 13 Ves. 444. 
The words then are susceptible of such limitation. It may be 
imposed on them by other words. Even the words “ disposal 
absolutely”? may have their absolute character qualified by 
restraining words, connected with, and explaining them to 
mean, such absolute disposal as a tenant for life may make. 

If this would be true, provided the restraining words “for her 
life’? had been added, why may not other equivalent words, 
others which equally manifest the intent to restrain the estate 
of the wife to her life, be allowed the same operation. The 
words ‘‘the remainder of said estate, after her decease, to be 
for the use of the said Jesse Goodwin,”’ are, we think, equiva- 
lent. They manifest with equal clearness the intent to limit 
the estate given to her, to her life, and ought to have the same 
effect. They are totally inconsistent with an estate in the 
wife, which is to endure beyond her life. 

Notwithstanding the reasonableness and good sense of this 
general rule, that the intention shall prevail, it has been some 
times disregarded. If the testator attempts to effect that which 
the law forbids, his will must yield to the rules of law. But 
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courts have sometimes gone farther. The construction put 
upon words in one will, has been supposed to furnish a rule 
for construing the same words in other wills; and thereby to 
furnish some settled and fixed rules of construction which 
ought to be respected. 

We cannot say that this principle ought to be totally disre- 
garded; but it should never be carried so far as to defeat the 
plain intent; if that intent may be carried into execution with- 
out violating the rules of law. It has been said truly, 3 Wils. 
141, ‘¢that cases on wills may guide us to general rules of 
construction; but, unless a case cited be in every respect di- 
rectly in point, and agree in every circumstance, it will have 
little or no weight with the court, who always look upon the 
intention of the testator as the polar star to direct them in the 
construction of wills.” 

In Porter v. Tournay, 3 Ves. 311, Lord Alvanley declared 
his opinion to be, ‘‘ that a gift for life, if specific, of things gux 
ipso usu consumuntur, is a gift of the property; and that there 
cannot be a limitation after a life interest in such articles.”” In 
the case of Randall v. Russell, 3 Mer. 190, the master of the 
rolls inclines to the same opinion. But these cases do not 
turn on the construction of the wills, but on the general policy 
of the law in cases where the legacy is of articles where ‘the 
use and the property can have no separate existence.” 

One of the strongest cases in which the court of chancery 
has decided that the legatee first named took absolutely, though 
there was a limitation in remainder, is that of Bule v. Kings- 
ton, 1 Mer. 314. 

Ann Ashby, by her will, gave the sum of fifteen hundred 
pounds, bank annuities, to John Earl Talbot, his executors, 
&c. in trust for her sister Charlotte Williams for her separate 
use; and ‘all other sums that may be due to her,” she left in 
trust with the said John Earl Talbot for the use of her said 
sister: ‘* what I have not otherwise disposed of, I give to my 
said sister the unlimited right of disposing of by will, except- 
ing to E. P. &c.; and in case my said sister dies without a will, 
I give all that may remain of my fortune at her decease to my 
godson William Ashby. ‘The rest and residue of my fortune 
I give to my sister Charlotte Williams, making her the sole 
executrix of this my last will and testament.”’ 
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Charlotte Williams made a will, by which she appears to 
have disposed of the whole of her own estate, but not to have 
executed the power contained in the will of Ann Ashby. What 
remained of her estate was claimed by the representative of 
the husband, who survived his wife, Charlotte Williams; and 
also by William Ashby, under the bequest to him of what 
might remain at the decease of Charlotte Williams; if she 
should die without a will. The master of the rolls being of 
opinion that the whole vested in Charlotte Williams, decided 
in favour of the representative of her husband, and that the 
bequest to William Ashby was void. 

In support of this decree it might be urged that, as the re- 
mainder to William Ashby was limited on the event of her 
sister dying without a will, which event did not happen, the 
remainder could not take effect. Or, which is stronger ground, 
that the whole will manifests an intention to give every thing 
to her sister; and that the eventual limitation in favour of Wil- 
liam Ashby, accompanied as it is by various explanatory pro- 
visions, does not show such an intention in his favour as to 
defeat the operation of the clauses in favour of Charlotte Wil- 
liams, which show a superior solicitude to provide for her. 
The testatrix gives to her sister the unlimited right of dispos- 
ing of whatever may not have been bequeathed by herself, 
thereby enabling her to defeat the contingent remainder to 
William Ashby; and then gives to her sister all the rest and 
residue of her fortune. The sister is obviously, on the face of © 
the whole will taken tegether, the favourite legatee; and no 
violence is done to the intention, by giving to bequests to her 
their full effect, uncontrolled by the contingent remainder to 
William Ashby. : 

But the master of the rolls does not place his decree on this 
ground, and we must understand it as he understood it him- 
self. , 

He says, it is impossible to make sense of the will, if the 
residuary clause is to be taken as distinct from what goes be- 
fore it. «It is evident the testatrix perceived a defect in her 
intended disposition of the entire property in favour of Mrs 
Williams, and that she had only given a power where she 
meant to give the absolute interest. To supply that defect she 


gives the residue by the clause in question; and then the will 
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is to be read as if it stood thus:—‘I give to Charlotte Wil- 
liams the residue of my estate, together with the right of dis- 
posing of the same by will, except to E. P.; and if she dies 
without a will, then I give whatever may remain at her death 
to William Ashby.’ She gives to Charlotte Williams, as a 
married woman, the right of disposing by will of the property 
vested in her, independently of the control of her husband, 
and she intended at the same time, that if any thing was left 
undisposed of by her, it should go to William Ashby. But 
this is an intention that must fail on account of its uncertainty. 
Charlotte therefore took the absolute interest in the proper- 
ty,” &c. 

This opinion is not so carefully expressed as to remove all 
doubts respecting its real meaning, and to show precisely 
whether the uncertainty which destroyed the validity of the 
remainder belonged to all cases in which property was given 
in general terms, with a power to use it and to dispose of it; 
or belonged to those cases only in which analogous circum- 
stances were found. The master of the rolls admits that the 
testatrix intended to dispose of the entire property in favour 
of Mrs Williams, but perceived that she had only given a 
power, where she meant to give the absolute interest. In 
speaking afterwards of the right given to Charlotte Williams 
of disposing by will, he says, it is *‘of the property veséed in 
her independent of the control of her husband.”’ 

The whole opinion furnishes strong reason to believe that 
the master of the rolls considered himself as pursuing the 
intention of the testatrix in declaring the remainder void, and 
that Charlotte Williams took absolutely. It would be difficult, 
we think, to support the proposition, that a personal thing, not 
consumed by the use, could not be limited in remainder after 
a general bequest to a person in being, with a power to use 
and even dispose of it; provided the whole will showed a clear 
intention to limit the interest of the first taker to his life. 

In Upwell v. Halsey, 1 P. W. 651, the testator directs 
<¢ that such part of his estate as his wife should leave of her 
subsistence should return to his sister and the heirs of her 
body.”? The court observed, ‘as to what has been insisted 
on, that the wife had a power over the capital or principal 
sum; that is true, provided it had been necessary for her sub- 
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sistence, not otherwise; so that her marriage was not a gift in 
law of this trust money. Let the master see how much of 
this personal estate has been applied for the wife’s subsistence; 
and for the residue of that which came to the defendant, the 
second husband’s hands, let him account.”’ 

This decree is founded on the admission, that in a case in 
which the first taker might expend an uncertain part of the 
thing given, a remainder might be limited. The uncertainty 
of the sum which might remain, formed. no objection. The 
cases are numerous in which the intent has controlled express 
words. 

In the case of Cowper v. Earl Cowper, 2 P. W. 720, seve- 
ral questions were discussed, which arose on the will of Robert 
Booth; one of which was founded on a bequest of money to 
Mr Samuel Powell, to be laid out in lands, to be settled «in 
trust for and to the use of my son and daughter, William Cow- 
per, Esquire, and Judith his wife, for the term of their lives, 
and after the decease of my daughter, then to the child or chil- 
dren,” &c. It became a question of some importance whether 
the limitation over took effect on the death of the daughter, or 
on the death of the husband, who survived her. The master 
of the rolls was of opinion, that it took effect on the death of 
the wife, being of opinion that the express words giving the 
estate to both for their joint lives, though always adjudged to 
carry the estate to the survivor, were restrained to the wife 
by the subsequent words which give the remainder ‘after the 
decease of his daughter.” ‘If the latter words be not so 
taken, they must,” he says, ‘ be totally rejected.” 

After reviewing the various decisions on the effect of such 
limitations, he adds, ‘so in our case, the words subsequent to 
the limitation, ‘and after the decease of my daughter to the 
child or children,’ &c., show the testator’s intent, and must 
determine the effects of the limitation, especially in a will, 
where the intent overrules the legal import of the words; be 
they never so express and determinate.” 

In finding this intent every word is to have its effect. Every 
word is to be taken according to the natural and common im- 
port; but whatever may be the strict grammatical construction 
of the words, that is not to govern, if the intention of the tes- 
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tator unavoidably requires a different construction. 4 Ves. 
$29, 57, 311. 

The court said in Sims v. Doughty, 5 Ves. 247, ‘and if two 
parts of the will are totally irreconcileable, I know of no rule 
but by taking the subsequent words as an indication of a subse- 
quent intention.” 

Blackstone, in his Commentaries, Vol. II. 380, asserts the 
same principle. The approved doctrine, however, unques- 
tionably is, that they should, if possible, be reconciled, and the 
intention be collected from the whole will. 

In the case before the court, it is, we think, impossible to 
mistake the intent. The testator unquestionably intended to 
make a present provision for his wife, and a future provision 
for his son. This intention can be defeated only by expung- 
ing, or rendering totally inoperative, the last clause of the will. 
In doing so, we must disregard a long series of opinions, mak- 
ing the intention of the testator the polar star to guide us in 
the construction of wiils, because we find words which indi- 
cate an intention to permit the first taker to use part of the 
estate bequeathed. 

This suit is brought for slaves,—a species of property not 
consumed by the use, and in which a remainder may be lim- 
ited after a life estate. ‘They composed a part, and probably 
the most important part, of the personal estate given to the 
wife ‘‘ to and for her own use and benefit, and disposal abso- 
lutely.”” But in this personal estate, according to the usual 
condition of persons in the situation of the testator, there were 
trifling and perishable articles, such as the stock on a farm, 
household furniture, and the crop of the year, which would be 
consumed in the use; and over which the exercise of absolute 
ownership was necessary to a full enjoyment. These may 
have been in the mind of the testator when he employed the 
strong words of the bequest to her. But be this as it may, 
we think the limitation to the son on the death of the wife re- 
strains and limits the preceding words so as to confine the 
power of absolute disposition, which they purport to confer 
of the slaves, to such a disposition of them as may be made 
by a person having only a life estate in them. This opinion 
is to be certified to the circuit court. 
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This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the dis- 
trict of East Tennessee, and on the points and questions on 
which the judges of the said circuit court were opposed in 
opinion, and which were certified to this Court for its opinion, 
agreeably to the act of congress in such case made and pro- 
vided, and was argued by counsel on the part of the plaintiff; 
on consideration whereof, this Court is of opinion, that Eliza- 
beth Goodwin took only a life estate, by the will of Britain B. 
Goodwin, in the slaves belonging to the personal estate of the 
said Britain B. Goodwin, and that Jesse Goodwin had, by said 
will, a vested remainder in the said slaves that would come 
into possession on the death of the said Elizabeth. All of 
which is hereby ordered and adjudged to be certified to the 
said circuit court as the opinion of this Court. 
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The principle clearly to be deduced from the decisions of this court on the sta- 
tute of limitations is, that in addition to the admission of a present subsisting 
debt, there must be either an express promise to pay, or circumstances from 
which an implied promise may fairly be presumed. 

An examination and summary of the decisions of this court on the statute of 
limitations. 


The English statute of 9th May 1829, Geo. 4. ch. 14, relative to the limitation 
of actions. 


ERROR to the circuit court of the United States for the county 
of Washington, in the district of Columbia. 

This was an action on a promissory note drawn by James 
Moore, the plaintiff in error, in favour of Gilbert Docker, and 
by him indorsed to the Bank of Columbia. The note was for 
five hundred dollars, dated April 25th, 1816, and payable 
sixty days after date. 

The suit was commenced on the 14th of July 1825. It was 
originally instituted under the provisions of the charter granted 
to the Bank of Columbia, by filing a copy of the note in the 
office of the clerk of the circuit court for the district of Colum- 
bia, and an order to the clerk from the president of the bank; 
upon which a writ of fieri facias was issued to the marshal of 
the district, commanding him to levy on the goods of the 
drawer of the note, the amount thereof with interest and costs. 

On the return of the marshal that he had levied on the goods 
of the defendant; he, the defendant, appeared in court and 
alleged that he had a good and legal defence to plead in bar to 
the claim of the plaintiffs in the execution. The case was 
placed on the docket for trial; and a declaration on the note 
having been filed, the defendant pleaded the statute of limita- 
tions, and issue was joined thereon. A verdict was rendered 
for the plaintiffs, and judgment entered by the court. 

On the trial the following bill of exceptions was tendered by 
the defendant in the circuit court; and, under the special allow- 
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ance of a writ of error by Mr Chief Justice Marshall, the case 
came before this court. 

The plaintiffs, to support the issue aforesaid on their part, 
produced and read in evidence to the jury, the note and in- 
dorsement in the declaration mentioned, being the only cause 
of action produced or shown in this cause; which note and 
indorsement are in these words, to wit:— 

Washington City, April 25, 1816. 
$500. Sixty days after date 1 promise to pay Gilbert 
Docker, or order, five hundred dollars, for value received, 
negotiable at the Bank of Columbia. James Moore. 
Credit the drawer. G. D. 

Indorsed—Pay the contents of the within note to the Presi- 
dent, Directors and Company of the Bank of Columbia, or 
order. Value received. Gilbert Docker. 

The plaintiffs, in order to prove an acknowledgement of the 
defendant within three years next before the commencement 
of this suit, so as to take the case on the said note out of the 
statute of limitations, produced William A. Rind, who testified 
that in the summer of 1823 he went into a tavern to read the 
newspapers, where he saw, in the public room, the defendant 
and two companions drinking, the defendant appearing to be 
elevated with what he had drank. After the witness came 
into the room, and while sitting there looking at the news- 
papers, he overheard a conversation between the defendant 
and his two companions, in which they were bantering him 
about his independent circumstances, and his being so clear of 
debt or of the banks; when the defendant jumped up and 
danced about the room, exclaiming, ‘* Yes, except one damned 
five hundred inthe Bank of Columbia, which I can pay at any 
time.’”? No part of this conversation was addressed to the 
witness, nor did he take any part in it. The witness had been 
for some time clerk in the Bank of Columbia, in Georgetown, 
but was then in the prison bounds in the city of Washington; 
and after his discharge from the prison bounds, immediately 
returned to the bank in Georgetown; he believes the defend- 
ant, at the time of the above conversation, knew him to be a 
clerk of the Bank of Columbia; and the defendant, at the time 
he used the expressions above mentioned, turned round and 
looked at the witness: the witness at the time knew that the 
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note in question was lying over in bank, and knows of no 
other five hundred dollar note of the defendant in that bank, 
but what was paid. The plaintiffs further proved, that, upon 
examination of their books, no other discounted note of the 
defendant stood charged to the defendant at the time of the 
said conversation. 

Whereupon the counsel for the defendant prayed the court 
to instruct the jury that the evidence aforesaid did not import 
such an acknowledgement of the debt in question as was suffi- 
cient to take it out of the statute of limitations; which instruc- 
tions the court refused, and permitted the said evidence to go 
to the jury as evidence of an acknowledgement to repel the bar 
of the statute. Tio which decision the defendant excepts, &c. 

The case was argued by Mr. Z. C. Lee and Mr Jones for 
the plaintiff; and by Mr Lear and Mr Sergeant for the de- 
fendants. 


For the plaintiff in error it was contended, that the promise 
upon which the drawer of the note was sought to be made 
liable, was too vague and indefinite. It was not made with 
the requisite deliberation, nor to a person capable of receiving 
it for the benefit of the holders of the note. No agent for the 
bank was present; nor were the circumstances of the case such 
as that a serious purpose of reviving an extinguished liability 
for the note could be inferred. 

Nor was the promise such as was sufficient to take the case 
out of the statute of limitations. Cited, 1 Starkey’s Rep. 73; 3 
Taunt. Rep. 380; 3 Bingh. 329; 1 Serg. & Rawle, 176; 5 
Binney, 530; 11 Johns. 146; 15 Johns. 511; 2 Pickering, 
368; 8 Cranch, 72; 11 Wheat. 309, 314; 12 Wheat. 567; 1 
Peters, 351, 362. 

It was admitted that a clear unequivocal acknowledgement of 
a debt is sufficient to prevent the operation of the statute; but 
it must be such as amounts to a new contract. The former 
liability will dispense with a new consideration; but in all other 
respects there must be enough to infer a new contract. Here 
there was not sufficient to sustain an action on the promise. 


Mr Lear and Mr Sergeant for the defendants in error. 
The decisions of this court have extended the operation of 
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the statute of limitations further perhaps than any other; yet this 
court has never said that an unconditional acknowledgement of 
a specific sum would not remove the bar without any promise 
to pay. On the contrary, there is a clear intimation in the 
case of Bowie and Henderson, 6 Wheat. 514, that it would. 

In this case there is an unequivocal acknowledgement that 
five hundred is owing from the plaintiff to the bank. Five 
hundred what? The court must supply something, if it is to 
be left to the court, though it is rather the province of the 
jury, and should have been left to the jury to infer what kind 
of money was meant. But if the inference is for the court, 
will they not understand by it the legal and usual currency of 
the country? Would they say that a man, speaking of a debt 
of five hundred to a bank dealing in dollars and cents only, 
meant pounds and not dollars. The fair inference then is, 
that he meant either dollars or cents; but it is not likely that 
he would owe the bank a debt so small as five hundred cents, 
and if he did, he would not call it five hundred cents, but five 
dollars. It is only to an amount less than one dollar that we 
apply the denomination of cents, as fifty cents or seventy-five 
cents, but no one in common parlance speaks of five hundred 
cents. The only fair inference is, therefore, that he spoke of 
dollars, and must have meant a note of five hundred dollars 
which he owed the Bank of Columbia. This is corroborated 
by our showing that he actually did owe a note of five hundred 
dollars to that bank, for which he had been sued before he 
made the acknowledgement. 

The acknowledgement then is, in itself, sufficient, according 
to the case of Bowie and Henderson. Is it necessary that it 
should be made to the plaintiff himself? Many, if not most 
of the cases, show that the acknowledgement is made to the 
person who is called as a witness to prove it. It was so in the 
case of Wetzell and Bussard, 11 Wheat. 309; and is decided 
to be binding by the case of Oliver v. Gray, 1 Har. & Gill, 
218, to whomsoever made. This case of Oliver and Gray is 
decided by the highest court of the state of Maryland, upon 
the construction of a statute of that state, which is the very 
statute pleaded in the case at bar; and this court has repeatedly 
said, that it would adopt the rule of construction of the highest 


tribunal of a state as to their statutes and practice. If it be 
Vou. VI.—M 
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contended that this is now by adoption a statute of this dis- 
trict, and that the case of Oliver and Gray has been decided 
lately, and since the adoption of the statute here to the case of 
Goldsborough v. Orr, 8 Wheat. 217, is relied upon; in which 
this court decided a point of practice under the attachment 
law of this district, upon the authority of a decision of the 
court of appeals of Maryland; so recent that it had not been 
reported, and was procured in manuscript from Annapolis, by 
one of the counsel in the cause. 

If the acknowledgement is in itself sufficient, I cannot for a 
moment suppose that it is the less binding because made in a 
tavern, or while the man was drunk. 

The cases of Cleminston y. Williams, 8 Cranch, 72; of Wet- 
zell and Bussard, 11 Wheat. 309; and Bell and Morrison, 
Peters, 352, have gone as far probably in extending the opera- 
tion of the statute of limitations, as this court wiil go. This 
being such an unqualified acknowledgement of a specific debt 
as those cases seem to require, it is considered sufficient to re- 
move the bar of the statute. 


Mr Justice Tuomrson delivered the opinion of the Court. 

The only question in this case is, whether the evidence 
offered upon the trial was sufficient to prevent the statute of 
limitation from barring the action. 

The suit was founded upon a promissory note made by the 
plaintiff in error, bearing date the 25th of April 1816, by 
which, sixty days after date, he promised to pay Gilbert 
Docker or order five hundred dollars, value received, at the 
Bank of Columbia. 

The note was duly indorsed to the Bank of Columbia, and 
in July 1825 a suit was commenced in the circuit court of the 
United States for the district of Columbia, upon that note. The 
statute of limitations, among other pleas, was interposed; and 
the plaintiff in the court below, to take the case out of the 
statute, proved by William A. Rind, that in the summer of 
1823 he went into a tavern to read the newspapers, when he 
saw in the public room the defendant James Moore and two 
companions drinking, Moore appearing to be elevated with 
what he had drank; and whilst there, looking at the newspapers, 
he overheard a conversation between the defendant and his 
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two companions, in which they were bantering him about his 
independent circumstances, and of his being so clear of debt 
or of the banks, when the defendant jumped up and danced 
about the room, exclaiming, ‘‘ Yes, except one damned five 
hundred in the Bank of Columbia, which I can pay at any 
time.”” No part of this conversation was addressed to the 
witness. The witness had been a clerk in the bank, but was 
then in the prison bounds in the city of Washington, and 
after his discharge from prison, he immediately returned 
to the bank in Georgetown. The witness believed the 
defendant knew him to be a clerk in the bank. At this 
time he, the witness, knew the note in question was lying 
over in bank, and he knows of no other five hundred dollar 
note of the defendant in that bank but what is paid. The 
plaintiffs further proved, that upon examination of their 
books, no other discounted note of the defendant stood charg- 
ed to him at the time of the conversation referred to by the 
witness. 

Upon this evidence the defendant prayed the court to in- 
struct the jury that the evidence aforesaid did not import such 
an acknowledgement of the debt in question as was sufficient 
to take it out of the statute of limitations; which instruction 
the court refused, and permitted the evidence to go to the jury, 
as evidence of an acknowledgement to repel the bar of the 
statute. The jury found a verdict for the plaintiff. A bill of 
exceptions was taken to the decision of the court, and the case 
is brought here by writ of error. 

The question as to what shall be a sufficient acknowledge- 
ment or promise to take a case out of the statute, has frequently 
received the attention and examination of this court, and the 
cases both in England and in this country have been critically 
reviewed. It is deemed unnecessary again to travel over this 
ground, but it is sufficient barely to apply some of the rules 
and principles to be extracted from these cases, to the facts in 
the one now before us. 

This court, in the case of Cleminston v. Williams, 8 Cranch, 
72, nearly twenty years since, expressed a very decided opi- 
nion, that courts had gone’ quite far enough in admitting ac- 
knowledgements and confessions to bar the operation of the 
statute of limitations, and that this court was not inclined to 
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extend them: that the statute was entitled to the same re- 
spect as other statutes, and ought not to be explained away. 
And from the course of decisions in the state courts, as well 
as in England, such seems to have been the general impression; 
and they have been gradually returning to a construction more 
in accordance with the letter, as well as the spirit and inten- 
tion of the statute. 

In the case referred to, it was laid down as a rule applica- 
ble to this question, that an acknowledgement of the origi- 
nal justice of a claim, was not sufficient to take the case out of 
the statute; but the acknowledgement must go to the fact that 
it was still due. And in Wetzell v. Bussard, 11 Wheat. 310, 
it is held, that the acknowledgement must be unqualified and 
unconstitutional, amounting to an admission that the original 
debt was justly demandable. If the acknowledgements are 
conditional, they cannot be construed into a revival of the 
original cause of action; unless that be done on which the re- 
vival was made to depend. It may be considered a new pro- 
mise, for which the old debt is a sufficient consideration; and 
the plaintiff ought to prove a performance, or a readiness to 
perform the condition on which the promise was made. 

This is the doctrine which prevails in the state courts gene- 
rally. In New York it is held, that an acknowledgement, to 
take a case out of the statute of limitations, must be of a pre- 
sent subsisting debt. If the acknowledgement be qualified so 
as to repel the presumption of a promise to pay, it is not suffi- 
cient evidence of a promise to pay, so as to prevent the ope- 
ration of the statute. 15 Johns. Rep. 511; 6 Johns. Ch. 
Rep. 266, 290. 

This question again, recently (1828), came under the con- 
sideration of this court in the case of Bell y. Morrison, 1 Pe- 
ters, 352, and underwent a very elaborate examination; and 
the leading cases in the English and American courts were 
reviewed, and the court say, ‘‘we adhere to the doctrine in 
Wetzell v. Bussard, and think it the only exposition of the 
statute which is consistent with its true object and import. 
If the bar is sought to be removed by the proof of a new pro- 
mise, that promise, as a new cause of action, ought to be 
proved in a clear and explicit manner, and be in its terms un- 
equivocal and determinate. ”’ 
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If there be no express promise, but a promise is to be raised 
by implication of law from the acknowledgement of the party, 
such acknowledgement ought to contain an unqualified and 
direct admission of a previous subsisting debt, which the party 
is liable and willing to pay. If there be accompanying cir- 
cumstances which repel the presumption of a promise or inten- 
tion to pay, if the expressions be equivocal, vague and inde- 
terminate, leading to no certain conclusion, but at best to 
probable inferences, which may affect different minds in dif- 
ferent ways, they ought not to go to a jury as evidence of a 
new promise to revive the cause of action. Any other course 
would open all the mischiefs, against which the statute was 
intended to guard innocent persons, and expose them fo the 
danger of being entrapped in careless conversations. 

The principle clearly to be deduced from these cases is, that, 
in addition to the admission of a present, subsisting debt, there 
must be either an express promise to pay, or circumstances 
from which an implied promise may fairly be presumed. 

And this is the conclusion to which the English courts, 
after a most vacillating course of decisions, had come, before 
the late act of parliament of Gec. IV. ch. 14. This act shows, 
in a very striking point of view, the sense of that country of 
the great mischiefs which had resulted from admitting vague 
and loose declarations, in a great measure to set aside and 
make void the statute of limitations. 

That act (9th May 1829) recites, that, whereas various 
questions have arisen in actions founded on simple contract 
as to the proof and effect of acknowledgements and promises 
offered in evidence for the purpose of taking cases out of the 
operations of said enactments (statute of limitations), and it is 
expedient to prevent such questions, and to make provision 
for giving effect to the said enactments, and to the intention 
thereof: be it enacted, &c., that in actions of debt, or upon 
the case grounded upon any simple contract, no acknowledge- 
ment or promise by words only shall be deemed sufficient 
evidence of a new or continuing contract, whereby to take 
any case out of the operation of the said enactments, or to de- 
prive any party of the benefit thereof; unless such acknow- 
ledgement or promise shall be made, or contained by or in 
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some writing to be signed by the party chargeable thereby. 
Martin’s Treatise on Act 9 Geo. IV. 

Although this act can have no direct bearing upon the ques- 
tion here, it serves to illustrate and confirm the fitness and 
policy of the course pursued by our courts, in cautiously ad- 
mitting loose verbal declarations and promises to take a case 
out of the statute of limitations. 

If the doctrine of this court, as laid down in the cases I 
have referred to, is to govern the one now before us, the facts 
and circumstances given in evidence fall very far short of 
taking the case out of the statute of limitations. ‘There is no 
direct acknowledgement of a present subsisting debt; no ex- 
press promise to pay; nor any circumstances from which an 
implied promise may fairly be presumed. The declarations 
of the defendant below were vague and indeterminate, leading 
to no certain conclusion, and at best to probable inference 
only; and indeed, if unexplained by any other evidence, 
they were senseless. It is left uncertain even whether the 
conversation referred to the note in question. The evidence 
that this was the only five hundred dollar note of his lying 
over in the bank, might afford a plausible conjecture that this 
was the one alluded to. But that is not enough, according to 
the rule laid down in Bell vy. Morrison; nor is there any 
direct admission of a present subsisting debt due. The epi- 
thet which accompanied the declaration, would well admit 
of a contrary conclusion; and that there were some circum- 
stances attending it that would lead him to resist payment. 
The assertion of his ability to pay, is no promise to pay. 

The whole declarations, taken together, do not amount 
either to an explicit promise to pay, made in terms unequivo- 
cal and determinate, or disclose circumstances from which an 
implied promise may fairly be presumed; one or the other of 
which this court has said is necessary to take the case out of 
the statute. 

The court below therefore erred in not giving the instruc- 
tions prayed for by the defendant. 

The judgment must accordingly be reversed, and the cause 
sent back, with directions to issue a venire de novo. 
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WiLtiAM PErrRsoLL AND oTHERS, APPELLANTS y. JAMES 
ELLIOTT AND OTHERS, APPELLEES. 


The complainants filed a bill for a perpetual injunction, and to oblige the appel- 
lees to deliver up a deed of conveyance of lands, and which deed, in a suit 
between the parties, had been declared by the court void on its face. ‘* The 
court is well satisfied that this would be a proper case for a decree according 
to the prayer of the bill, if the defectiveness of the conveyance was not ap- 
parent on its face, but was to be proved by extrinsic testimony.” But where 
the defectiveness is so apparent, the court will not order the deed to be deli- 
vered up. 

The defendants in their answer insist on their title both at law and in equity; and 
on being left free to assert that title, if they shall choose so to do. A general 
dismission of the bill with costs, the court assigning no reason for that dis- 
mission, may be considered as a decree affirming the principles asserted in the 
answer, as leaving the defendants at full liberty to assert their title in another 
ejectment, and as giving some continuance to that title. The decree of the 
circuit court dismissing the complainants’ bill ought to be so modified as to ex- 
press the principles on which the bill is dismissed, so as not to prejudice the 
complainants. 

In addition to the fact shown by the bill and answer, that the controversy be- 
tween the parties as to the title to the lands was not abandoned by the defend- 
ants, a fact which is entitled to some influence in the question of costs; the bill 
prays that the defendants might be enjoined from committing waste while 
they retained possession of the premises; that a receiver might be appointed, 
and that an account of rents be taken. These are proper objects of equity ju- 
risdiction. If they had been accomplished when the decree was pronounced, 
the bill might have been dismissed, but not so far as is disclosed by the record, 
with costs. The defendants were not entitled to costs. 


APPEAL from the circuit court of the United States for 
the district of Kentucky. 

The case was argued by Mr Wickliffe for the appellants, 
and by Mr Loughborough for the appellees. 


The facts and pleadings are fully stated in the opinion of 
the court. 


Mr Chief Justice Marsnatt delivered the opinion of the 
Court. 

This is an appeal from a decree of the court of the United 
States for the seventh circuit and district of Kentucky, dis- 
missing the plaintiffs bill filed in that court, with costs. 

The bill states that the plaintiffs are the heirs and represen- 
tatives of Sarah G. Elliott, deceased, who departed this life 
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intestate, seised of a valuable estate in the county of Wood- 
ford, which descended to them. That in her life time, in the 
year 1813, James Elliott, her husband, caused a deed to be 
made and recorded, purporting to be executed by the said 
Sarah G. and himself, for the purpose of conveying the said 
land to Benjamin Elliott, who immediately re-conveyed the 
same to the said James Elliott. The complainants allege, that 
this deed was never properly executed by their ancestor; that 
she was induced by the said James to believe, that it con- 
veyed only an estate for her life; that she was prevailed on 
under this belief to accompany him to the clerk’s office, where 
she acknowledged the said deed without any privy examina- 
tion, which is required by law. The. deed was recorded on 
her acknowledgement without any certificate of privy examin- 
ation, The said Sarah G. departed this life in the year 182 , 
soon after which her heirs brought an ejectment in the circuit 
court for the recovery of the land. While it was depending, 
in November 1823, the said James Elliott, having failed in 
an attempt to induce the clerk to alter the record, prevailed 
on the county court of Woodford, on the motion of Benjamin 
Elliott, to make the following order. 

‘¢ Woodford county, sct.—November county court, 1823. 

“On motion of Benjamin Elliott, by his attorney, and it 
appearing to the satisfaction of the court by the indorsement 
on the deed from James Elliott and wife to him, under date 
of the 12th of June 1813, and by parol proof that the said deed 
was acknowledged in due form of law by Sarah Elliott, before 
the clerk of this court, on the 11th day of September 1813, but 
that the certificate thereof was defectively made out, it is ordered 
that the said certificate be amended to conform to the provi- 
sions of the law in such cases, and that said deed and certifi- 
cate, as amended, be again recorded; whereupon the said cer- 
tificate was directed to be amended to read in the words and 
figures following, to wit: 

‘¢ Woodford county, sct.—September 11, 1813. 

“ Thisday the within named James Elliott, and Sarah his wife, 
appeared before me, the clerk of the court for the county afore- 
said, and acknowledged the within indenture to be their act 
and deed; and the said Sarah heing first examined privily and 
apart from her said husband, did declare that she freely and 
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willingly sealed and delivered said writing, which was then 
shown and explained to her by me, and wished not to retract 
it, but consented that it should be recorded.”” The said deed, 
order of court, and certificate, as directed to be amended, is 
all duly recorded in my office. 
Teste, Joun McKiyney, Jr., C. W. C.C. 

Indorsements on the back of the foregoing deed, to wit:— 

James Elliott et ux. to Benjamin Elliott—Deed. 


Acknowledged by James Elliott and Sarah G. Elliott, Sep- 
tember 11, 1813. 


Att. J. McKinney, Jr., C. W. C. 
R. B. F. page 199. Recorded deed-book K, page 56, 57. 
Att. C. H. Mce., D. Clk. 


The said James Elliott departed this life during the pen- 
dency of the ejectment: it was revived against James Elliott, 
his son, as terre tenant, and determined in favour of the plain- 
tiffs in November 1823. The bill, which was filed during the 
term at which the judgment in ejectment was rendered, alleges 
that the defendants retain possession of the premises by them- 
selves and their tenants, who are doing great waste by cutting 
and destroying the timber, and who threaten to continue their 
possession by suing out a writ of error to the judgment of the 
court. It charges that the defendants are receiving the rents, 
which some of them will be unable to repay; prays for an in- 
junction to stay waste; that a receiver may be appointed; that 
the rents, from the death of Sarah G. Elliott, may be accounted 


for; that the deed may be surrendered up to be cancelled; and 
for further relief. 


The injunction was awarded. 

The writ of error to the judgment of the circuit court came 
on to be heard in this court at January term 1828, 1 Peters, 
328, when the judgment was affirmed; this court being of opi- 
nion that the deed from James Elliott and Sarah G. his wife, 
was totally incompetent to convey the title of the said Sarah 
G. to the tract of land therein mentioned. 

In November 1828, the defendants filed their answer, in 
which they claim the land in controversy as heirs of James 
Elliott, deceased. They insist that the deed from James El- 
liott and Sarah G. his wife, recorded in the court of Woodford 


county, was fairly and legally executed, and conveyed the 
Vou. VI.—N 
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land it purports to convey. That Sarah G. Elliott was pri- 
vily examined according to law, and that the omission to re- 
cord her privy examination was the error of the clerk, which 
was afterwards corrected by order of the court, so as to con- 
form to the truth of the case. They deny that the deed from 
Sarah G. Elliott was obtained by any misrepresentation; and 
say, they have heard that the judgment of the circuit court 
has been affirmed in the supreme court, and that they have not 
determined to prosecute any other suit, but hope they will be 
left free on that subject. 

In May term 1829, the cause came on to be heard, when 
the bill of the plaintiffs was dismissed with costs.. They ap- 
peal from the decree to this court. 

The principal object of the bill was to quict the title by re- 
moving the cloud hanging over it, in consequence of the out- 
standing deed executed by James Elliott and Sarah G. his 
wife, This application is resisted in the argument, upon the 
principle, that the deed, having been declared by this court to 
be void on its face, can do no injury to the plaintiffs; who 
ought not therefore to be countenanced by a court of equity in 
an application to obtain the surrender of a paper from which 
they ean have nothing to apprehend; by which application the 
defendants are exposed, without reasonable cause, to unneces- 
sary expense. That under such circumstances a court of 
equity can have no jurisdiction over the cause. 

The court is well «satisfied that this would be a proper case 
for a decree according to the prayer of the bill, if the defec- 
tiveness of the conveyance was not apparent on its face, but 
was to be proved by extrinsie testimony. The doubt respeeting 
the propriety of the interference of a court of equity, is produced 
by the facts that the deed is void upon its face; and has been de- 
clared to be void by thiseourt. It is therefore an unimportant 
paper, which cannot avail its possessor, The question whether 
a court of equity ought, in any case, to decree the possessor of 
such a paper to surrender it, is involved in considerable doubt; 
and is one on which the chancellors of England seem to have 
entertained different opinions. Lord Thurlow was rather op- 
posed to the exercise of this jurisdiction, 3 Bro. Ch. Rep. 15, 
18; and Lord Loughborough appears to have concurred with 
him, 3 Ves. 368; and in Gray v. Matthias, 5 Ves. 286, the 
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court of exchequer refused to decree, that a bond which was 
void upon its face should be delivered up; principally on ac- 
count of the expense of such a remedy in equity, when the 
defence at law was unquestionable. In this case Chief Baron 
M’Donald said, that the defendant should have demurred to 
the action upon that bond. Instead of that, he comes here 
professing that it is a piece of waste paper. He goes through 
a whole course of equitable litigation, at the expense of two or 
three hundred pounds. In such a case, though equity may 
have concurrent jurisdiction, it is not fit in the particular case 
that equity should entertain the bill. 

Lord Eldon inclined to favour the jurisdiction, 7 Ves. 3; 
13 Ves. 581. He thought the power to make vexatious de- 
mands upon an instrument, as often as the purpose of vexa- 
tion may urge the party to make them, furnished a reason for 
decreeing its surrender. 

In 1 Johnson’s Ch. Reports, 517, Chancellor Kent concludes 
a very able review of the cases on this subject with observing, 
‘¢T am inclined to think, that the weight of authority, and the 
reason of the thing, are equally in favour of the jurisdiction of 
the court, whether the instrument is or is not void at law, and 
whether it be void from matter appearing on its face, or from 
proof taken in the cause, and that these assumed distinctions 
are not well founded.” 

The opinion of this learned chancellor is greatly respected 
by this court. He modifies it in some degree by afterwards 
saying, “but, while I assert the authority of the court to sus- 
tain such bills, I am not to be understood as encouraging ap- 
plications where the fitness of the exercise of the power of the 
court is not pretty strongly displayed. Perhaps the cases may 
all be reconciled on the general principle, that the exercise of 
this power is to be regulated by sound discretion, as the cir- 
cumstances of the individual case may dictate; and that the 
resort to equity, to be sustained, must be expedient, either be- 
cause the instrument is liable to abuse from its negotiable na- 
ture; or because the defence not arising on its face, may be 
difficult or uncertain at law, or from some other special cir- 
cumstance peculiar to the case, and rendering a resort here 
highly proper, and clear of all suspicion of any design to pro- 
mote expense or litigation. If, however, the defect appears 
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on the bond itself, the interference of this court will still de- 
pend on a question of expediency, and not on a question of 
jurisdiction.” 

The court forbears to analyse and compare the various deci- 
sions which have been made on this subject in England; be- 
cause, after considering them, much contrariety of opinion 
still prevails, both on the general question of jurisdiction, 
where the instrument is void at law on its face, and on the 
expediency in this particular case of granting a perpetual in- 
junction, or decreeing the deed to be delivered up and can- 
celled; and because we think that, although the prayer of the 
bill be rejected, the decree of dismission ought to be modified. 

The defendants, in their answer, insist upon their title both 
at law and in equity, and on being left free to assert that title, 
if they shall choose so to do: a general dismission of the bill 
with costs, the court assigning no reason for that dismission, 
may be considered as a decree affirming the principles asserted 
in the answer; as leaving the defendants at full liberty to assert 
their title in another ejectment, and as giving some counte- 
nance to that title. 

We also think that the bill ought not to have been dismissed 
with costs. In addition to the fact that the controversy re- 
specting the title was not abandoned by the defendants, a fact 
which is entitled to some influence on the question of costs, 
other considerations bear on this point. The bill prays that 
the defendants might be enjoined from committing waste 
whilst they retained possession of the premises; that a re- 
ceiver might be appointed, and that an account of rents might 
be taken. These are proper objects of equity jurisdiction. If 
they had been accomplished when the decree was pronounced, 
the bill might have been dismissed, but not so far as is dis- 
closed by the record, with costs. The defendants were not, 
we think, entitled to costs. We are therefore of opinion that 
the decree of the circuit court ought to be so modified as to 
express the. principles on which the bill of the plaintiffs is to 
be dismissed, and ought to be reversed as respects costs. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
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of Kentucky, and was argued by counsel; on consideration 
whereof, this Court is of opinion that the decree of the circuit 
court ought to have shown that the bill was dismissed, because 
the deed therein mentioned being void at law for matter ap- 
parent on its face, the plaintiff had not shown any circum- 
stances which disclosed a case proper for the interference of 
a court of equity to relieve against such void deed. And this 
court is further of opinion, that so much of the said decree as 
dismisses the bill with costs is erroneous and ought to be re- 
versed. This court doth therefore reverse and annul the said 
decree, and direct that the case be remanded to the said circuit 
court with directions to modify the same according to the prin- 
ciples of this decree; and the parties are to bear their own 
costs in this Court. 
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Lessee or Morpecar Levy, Exizasetu Levy, CHAPMAN 
Levy Anp Rosina HIS WIFE, BELLA Hart, Bevis Conen, 
Rurna Morpecat, Frora Levy anp Jacos Henry v. 
Peter M’Carree. 


Under the laws of New York, one citizen of the state cannot inherit in the col- 
lateral line to the other, when he must make his pedigree or title through a de- 
ceased alien ancestor. 

The legislature must be presumed to use words in their known and ordinary sig- 
nification, unless that sense be repelled by the context. ‘* The common law” 
is constantly used in contradistinction to the statute law. 

Descents are, as is well known, of two sorts, lineal, as from father to son, or 
grandfather to son or grandson; and collateral, as from brother to brother, and 
cousin to cousin,&c. They are also distinguished into mediate and immediate. 
But here the terms are susceptible of different interpretations, which circum- 
stance has introduced some confusion into legal discussions, since different 
judges have used them in different senses. A descent may be said to be me- 
diate or immediate, in regard to the mediate or immediate descent of the estate 
or right; or it may be said to be mediate or immediate, in regard to the me- 
diateness or immediateness of the pedigree or degrees of consanguinity. 
Thus a descent from the grandfather, who dies in possession, to the grand- 
child, the father being then dead, or from the uncle to the nephew, the brother 
being dead, is in law an immediate descent, although the one is collateral and 
the other lineal; for the heir is in the per, and not in the perand cui. Onthe other 
hand, with reference to the line of pedigree or consanguinity, a descent is often 
said to be immediate, when the ancestor from whom the party derives his 
blood is immediate and without any intervening link or degree; -and mediate 
when the kindred is derived from him, mediante altero, another ancestor in- 
tervening between them. 

That an alien has no inheritable blood, and can neither take land himself by de- 
scent, or transmit land from himself to others by descent, is common learning. 

The case of Collingwood v. Pace, 1 Ventris’s Rep. 413, furnishes conclusive evi- 
dence that by the comnmon law, in all cases of mediate descents, if any mediate 
ancestor through whom the party makes his pedigree as heir is an alien, that 
is a bar to his title as heir. 


THIS case came before the court on a certificate of division 
in opinion of the judges of the circuit court of the United 
States for the southern district of New York. 

In that court the lessee of the plaintiffs instituted an action 
of ejectment for the recovery of certain real estate in the city 
of New York. The jury found the following special verdict. 

And the jurors aforesaid, upon their oaths aforesaid, do fur- 
ther find, that, at the time of the commencement of this suit, to 
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wit, on the 22d day of April in the year 1828, the said de- 
fendant, Peter M’Cartee, was in the possession of the lands 
and premises in question in this suit, known and described as 
a house and lot numbered forty-seven, fronting on Murray 
street, in the city of New York. And the jurors aforesaid, 
upon their oaths aforesaid, do further find, that Philip Jacobs, 
late of the city of New York, on the 6th day of October, in 
the year 1818, was seised in fee simple of the said premises in 
question, and on that day the said Philip Jacobs, being so 
seised thereof, and leaving no child born to him, the said 
Philip Jacobs, but his wife Elizabeth was then pregnant of a 
female child, which was born alive on the 23d day of January 
in the year 1819, which female child continued to live until 
the 5th day of April in the year 1821, and then the said 
child died without issue. And the jurors aforesaid, upon their 
oaths aforesaid, do further find, that the said Philip Jacobs 
was born in Germany, and that he came to the city of New 
York before the year 1772, where he resided in that year, 
and that he continued to reside there until his death. And 
the jurors aforesaid, upon their oaths aforesaid, do further find, 
that the said Philip Jacobs had one brother only, and his 
name was Simon Jacobs, who was also born in Germany, but 
who went to England, and resided in London from the year 
1765 till his death, in the year 1807; that said Simon Jacobs 
never came to America; that said Simon Jacobs had two sons, 
to wit, Jacob and Abraham; that the said son Jacob came from 
London to New York in the year 1808, and remained at New 
York a short time and then went to Canada, where he soon 
after died, having never been married; and the other son of 
said Simon Jacobs never was in America, and now resides in 
England: and the said Philip Jacobs also had a sister, who 
was born in Germany, and lived and died there, leaving seve- 
ral children, born and residing there. And the jurors afore- 
said, upon their oath aforesaid, do further find, that the father 
and mother of the said Philip Jacobs were born in Germany, 
and they both died before the death of said Philip Jacobs. 
And the jurors aforesaid, upon their oaths aforesaid, do further 
find, that Leipman Cohen was brother of the mother of the 
said Philip Jacobs; that the said Leipman Cohen and his wife, 











104 SUPREME COURT. 


[Lessee of Levy et al. v. M’Cartee.] 


were also born in Germany; that they had children, three sons, 
to wit, Philip, Moses and Elias; and three daughters, Jane, 
Mary, and Catharine; that all the said children of Leipman 
Cohen were born in Germany; that said Leipman Cohen, with 
his said children, removed to England many years before the 
year 1822, and continued to reside in England until his death. 
And the jurors aforesaid, upon their oaths aforesaid, do further 
find, that the said Philip, son of Leipman Cohen, came from 
London to America, and resided in South Carolina from the 
year 1772 until the year 1786, when he died without issue, 
having never been married. And the jurors aforesaid, on 
their caths aforesaid, do further find, that Moses Cohen, son of 
the said Leipman Cohen, came from London to the city of 
New York in the year 1772; that in the same year the said 
Moses Cohen went to Charleston, in South Carolina, where 
he married Judith de Lyon; that he soon after removed to 
Savannah, in Georgia, and resided there from the year 1774 
until his death, which occurred in the year 1791; that the said 
Moses Cohen had two daughters of his said marriage, to wit, 
Rhina and Bella, who were born in Charleston or Savannah 
aforesaid, and the said Rhina is now forty-one years of age, 
and is the widow of Mordecai, and was such widow at the 
commencement of this suit; the said Bella Cohen is now forty 
years of age; and the said Rhina and Bella have resided within 
the United States of America ever since their birth. The said 
Bella Cohen has never been married. The said Rhina and 
Bella are now alive, and reside in Charleston aforesaid, and 
are the only children of said Moses Cohen, and are two lessors 
of the plaintiff in this suit. And the jurors aforesaid, upon 
their oaths aforesaid, do further find, that Mary, one of the 
daughters of said Leipman Cohen, was lawfully married to 
Mordecai Levy, in London aforesaid, where she and her said 
husband continued to reside until their death; and they had of 
such marriage five children, to wit, one son named Emanuel, 
and four daughters, to wit, Jane, Bella, Hannah and Flora, 
which children were all born in London aforesaid; and they 
all came to Charleston, in South Carolina, between the year 
1788 and the year 1792. The said Bella Levy afterwards 
married Daniel Hart, and is now his widow, and resides in 
Charleston aforesaid. The said Hannah Levy is now the wife 
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of Moses Davies, and resides in the city of New York. Said 
Flora Levy married Michael Emanuel before she came from 
London to Charleston; and she and her said husband both died 
in Charleston, in South Carolina, leaving their children there, 
to wit, Michael, Nathan, Simon, Joel, Charlotte, and another 
daughter, whose name is unknown. The children of said 
Flora, by her said husband Michael Emanuel, were all born in 
England. The said Charlotte, and the other daughter of Flora 
Emanuel, whose name is unknown, were never married, and 
they are both dead. And the jurors aforesaid, upon their oaths 
aforesaid, do further find, that the said Emanuel Levy, the 
son of Mary and Mordecai Levy, died in the year 1816, leav- 
ing lawful issue, to wit, a son named Mordecai Levy, one of 
the lessors of the plaintiff, now living in the state of South 
Carolina; a daughter, Flora, who married Chapman Levy of 
South Carolina, and died in the year 1823, leaving a daughter 
named Flora, one of the lessors of the plaintiff, now living in 
South Carolina aforesaid, and six years old. Said Emanuel 
Levy also left another daughter named Rosina, who was mar- 
ried to the said Chapman Levy after the death of her said sis- 
ter Flora. The said Chapman Levy and Rosina his wife, are 
two of the lessors of the plaintiff, and reside in the state of 
‘South Carolina aforesaid; and the said Rosina has died since 
the commencement of this suit, leaving an infant son of her 
said marriage, named Edward Anderson Levy; and the said 
Emanuel Levy also left a daughter named Elizabeth, who is 
now living, aged fifteen years, and is one of the lessors of the 
plaintiff, and resides in South Carolina aforesaid. All the said 
children of the said’ Emanuel Levy were born in Charleston 
aforesaid, and the said Chapman and all his children were born 
in South Carolina. And the jurors aforesaid, upon their oaths 
aforesaid, do further find, that Catharine, one of the said daugh- 
ters of Leipman Cohen, died unmarried and while an infant; 
that the son of said Leipman Cohen, named Elias, had chil- 
dren and is dead; and that the said Elias and his children were 
born in Germany, and have never beenin America. And the 
jurors aforesaid, upon their oaths aforesaid, do further find, that 
the said Leipman Cohen and his wife, and their children, and 
the said Philip Jacobs and his said brother Simon Jacobs, and 
their father and mother, were all natives of Germany, and 
Vou. VI.—O 
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were all Jews. And the jurors aforesaid, upon their oaths ° 
aforesaid, do further find, that the said land and premises in 
question in this suit are of the value of more than two thou- 
sand dollars. And the jurors aforesaid, upon their oaths afore- 
said, do further find, that, on the 7th day of September, in the 
year 1818, the said Philip Jacobs, being seised in fee simple 
of the said lands and premises, made his last will and testa- 
ment in writing, and signed, sealed and published, and declared 
the same as and for his last will and testament, in the presence 
of three credible witnesses, who, at his request, and in his 
presence, and in the presence of each other, severally sub- 
scribed their names as witnesses thereto; that the said will re- 
mained unrevoked and uncancelled at the time of the death of 
the said Philip Jacobs; and which will and testament is in the 
words and figures following, to wit: 

After giving certain legacies, and making provision for his 
wife, the testator proceeds to dispose of his real estate as fol- 
lows: 

‘¢It is my will, that if, at the time of my decease, there shall 
be any child of mine alive, that then all the rents and profits 
of my real estate shall be received by my executors hereinafter 
named, or the survivor or survivors of them, and be applied 
by him or them to the support, maintenance and education of 
such child, until such child attain the age of twenty-one years, 
or intermarry; and if, from the yearly application of such rents 
and profits to the purposes aforesaid, there should be a surplus 
remaining, the said executors, or the survivor or survivors of 
them, shall, from time to time, in his or their discretion, in- 
vest the same in some safe stock, for the benefit of said child, 
to be paid over to such child at the age of twenty-one years, 
or on marriage, whichever event shall first take place; and that 
my said executors, or the survivor or survivors of them, re- 
ceive for such their trouble and attention such sums as the law 
may allow. Item—After the payment of all legacies and other 
bequests contained in this my last will, I do hereby give, de- 
vise and bequeath all the rest, residue and remainder of my 
estate, real and personal, to the Orphan Asylum Society in the 
city of New York, to be applied to the charitable purposes for 
which said association was established; this bequest to take 
eflect immediately after all other debts and legacies are paid, 
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if I should leave no child at the time of my death, or, if I should 
leave a child, then upon the death, intermarriage, or the at- 
taining the age of twenty-one years by such child. Item—I 
do hereby devise and bequeath unto my said executors, or the 
survivor or the survivors of them, or such of them as may act 
in the premises, all my real estate, of whatsoever nature or 
kind the same may be, subject to the trusts aforesaid; and it is 
my will, that whenever such child shall attain the age of 
twenty-one years, or marry, that my real estate be sold by my 
said executors, or the survivor or survivors of them, or such 
of them as may act herein, and the one half of the proceeds 
thereof paid to my said child, if the said child shall attain the 
age of twenty-one years or marry. And lastly, I do nominate 
and appoint my worthy friends, Peter M’Cartee, Richard 
Cunningham and John Anthon, all of the city of New York, 
Esqs., to be the executors of this my last will and testament. 
In witness whereof, I, the said Philip Jacobs, have hereunto 
set my hand and seal, the 7th day of September 1818. 
[u. s.] ‘¢Puitip Jacoss.” 

But whether or not, upon the whole matters aforesaid, by 
the jurors aforesaid in form aforesaid found, the said Peter 
M’Cartee is guilty of the trespass and ejectment above men- 
tioned, the jurors aforesaid are ignorant; and therefore they 
pray the advice of the said circuit court of the United States of 
America for the southern district of New York, in the second 
circuit; and if, upon the whole matter aforesaid, it shall seem 
to the said court that the said plaintiff is entitled to the possess- 
ion of the said land and premises claimed by the plaintiff in 
this suit, or of any part thefcof, then the jurors aforesaid, upon 
their oath aforesaid, say, that the said Peter M’Cartee is guilty 
of the trespass and ejectment aforesaid, in manner and form as 
the said James Jackson hath above thereof complained against 
him; and in that case they assess the damages of the said James 
Jackson, on occasion of the trespass and ejectment aforesaid, 
besides his costs and charges by him about his suit in that be- 
half expended, to six cents, and for his costs and charges to 
six cents. 

But if, upon the whole matter aforesaid, it shall seem to the 
said court that the plaintiff is not entitled to the possession of 
the said land and premises so claimed by the plaintiffs as afore~ 
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said, nor of any part thereof, then the jurors aforesaid, upon 
their oaths aforesaid, say that the said Peter M’Cartee is not 
guilty of the trespass and ejectment aforesaid, in manner and 
form asthe said James Jackson hath above thereof complained 
against him. 

And at the October term of the court 1829, the cause came 
on for argument upon the said special verdict. 

And at the said argument before the said judges, it was con- 
tended by the plaintiff’s counsel, on his part, that the said less- 
ors, Bella Cohen and Rhina Mordecai, were capable of taking 
the premises described in said special verdict, whereof the said 
Philip Jacobs died seised, as therein stated, as heirs at law of 
the said Jacobs, and his said child; and that the said estate de- 
scended and came to the said Bella and Rhina, notwithstanding 
the alienism of the mother of the said Philip Jacobs, and his 
maternal uncle, Leipman Cohen, and their father; but on the 
part of the defendant, it was contended by his counsel, that, 
by reason of the said alienism of the said mother of the said 
Philip Jacobs, and his said maternal uncle, the said estate did 
not descend and come to Bella Cohen and Rhina Mordecai; 
and upon this question, which thus occurred before the said 
court, the opinions of the said judges were opposed; and upon 
request of the counsel for the plaintiff, the point on which said 
disagreement happened is stated as above set forth, under the 
direction of the said judges, in order to be certified to the Su- 
preme Court of the United States. 

The case was argued by Mr Hoffman for the lessors of the 
plaintiffs, and by Mr Wirt for the defendants. 

¢ 

Mr Justice Srory delivered the opinion of the Court. 

This case comes before the court upon a certificate of division 
of opinion of the judges of the circuit court for the southern 
district of New York, in a case stated in a special verdict. 

Philip Jacobs, an American citizen, died in 1818 seised of 
certain real estate in the state of New York, having made his 
last will and testament; but the land in controversy in the pre- 
sent suit (which is an ejectment) is supposed by the plaintiff 
to be intestate estate. Two of the lessors of the plaintiffs, 
Bella Cohen and Rhina Mordecai are citizens of South Caro- 
lina, and claim to be the heirs at law of the testator and of his 
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posthumous child, and as such are entitled to the premises. 
They are the children of Moses Cohen, who was the son of 
Leipman Cohen, an alien, and the maternal uncle of the testa- 
tor, and as such claim to be his next of kin. The mother of 
the testator (who was also an alien) and the said Leipman 
Cohen and Moses Cohen are dead. The testator died, leaving 
his wife pregnant, who was afterwards delivered of a posthu- 
mous child, who died in infancy in 1821, and who took cer- 
tain estate under the will, not now material to be mentioned. 
Under these circumstances the question arises, whether the said 
lessors of the plaintiffs, notwithstanding the alienage of the in- 
termediate ancestors through whom they make their pedigree, 
are capable of taking the premises by descent from the testator 
or his posthumous child, as heirs at law under the laws of New 
York; and this is the question upon which the judges in the 
court below were divided in opinion. It resolves itself into 
this; whether one citizen can inherit in the collateral line to 
another, when he must make his pedigree or title through a 
deceased alien ancestor. 

The question is one of purely local law, and as such, must: 
be decided by this court. By the thirty-fifth article of the 
constitution of New York of 1777, it was ordained and de- 
clared, ‘¢ that such parts of the common law of England, and 
of the statute law of England and Great Britain, and of the 
acts of the legislature of the colony of New York, as together 
did form the law of the said colony on the 19th of April 1775, 
shall be and continue the law of this state, subject to such alter- 
ations and provisions as the legislature of this state shall from 
time to time make concerning the same.” By the statute of 
11 and 12 William III. chap. 6, it is enacted, ‘that all and 
every person or persons, being the king’s natural born subject 
or subjects, within any of the king’s realms or dominions, 
shall and may hereafter lawfully inherit and be inheritable as 
heir or heirs, &c.,and make their pedigrees and titles by descent 
from any of their ancestors, lineal or collateral, although the 
father and mother, or fathers and mothers, or other ancestor 
of such person or persons, by, from, through, or under whom 
he, she or they shall or ‘may meke or derive their title or 
pedigree, were or was, or is or are, or shall be born out of the 
king’s allegiance, &c. as freely, &c. as if such father, &c. or 
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other ancestor, &c. &c. had been naturalized or natural born 
subjects, &c.”’ 

It has been argued at the bar that this statute of William IIT. 
extending to all his subjects, within all his dominions, consti- 
tuted a part of the statute law of England which was in force, 
and formed a part of the law of New York in the year 1775; 
and as such was recognized by the constitution of New York. 
But, assuming for the sake of the argument that this is so, still 
the inquiry will remain, whether it was in force in New York 
at the time of the present descent cast; for if it was at that time 
repealed, it has no bearing on the present case. By an act of 
the legislature of New York, passed on the 27th of February 
1788, chap. 90, sect. 38, it is enacted, ‘that none of the sta- 
tutes of England or Great Britain shall be considered as laws 
of this state.” And by the statute of descents of New York, 
of the 23d of February 1786, chap. 12, it is enacted ‘that in 
all cases of descents not particularly provided for by this act, 
the common law shall govern.”” These statutes were in full 
force at the time of the descent cast in the present case; and of 
course govern the rights of the parties. 

It has been argued, that the reference to the common law in 
the statute of descents of 1786, includes not only the common 
law properly so called, but the alterations and amendments 
which had been made in it by British statutes antecedent to the 
American revolution; and that the repeal of the British statutes 
by the act of 1788 repealed them only as statutes, but left them 
in full vigour and operation so far as they then constituted a 
part of the law of New York: thus making them in some sort 
a part of its common law. We cannot yield to the argument 
in either respect. The legislature must be presumed to use 
words in their known and ordinary signification, unless that 
sense be repelled by the context. The common law is con- 
stantly and generally used in contradistinction to statute law. 
This very distinction is pointed out in the clause of the consti- 
tution of New York, already cited, “ such parts of the common 
law of England, and of the statute law of England and Great 
Britain, and of the acts, &e. which did form the law of the 
said colony on the 19th of April 1775, shall continue the law 
of the state.”’ It is too plain for argument, that the common 
law is here spoken of in its appropriate sense, as the un- 
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written law of the land, independent of statutable enactments. 
The same meaning must be applied to it in the act respect- 
ing descents of 1786. That act propounds a scheme of de- 
scents varying in many respects from the common law; and 
then provides that in all cases of descent, not provided for by 
the act, the common law shall govern. If it had been intended 
to recognize any statute enactments of England, we should 
naturally expect to find some clear expression of such an in- 
tention by some appropriate words. None suchare given; and 
it is therefore not to be doubted, that the common law canons 
of descent were referred to, and made the basis of descent in 
all cases not otherwise positively provided for. In England, 
the canons of descent by the common law are never confound- 
ed with descents specially authorised by statute: and the sta- 
tute of New York refers not to any peculiar law of that state, 
then existing; but to the common origin of our jurisprudence, 
the common law of England. 

There is still less reason for giving the meaning contended 
for to the repealing clause of the act of 1788; for that would 
be a plain departure from the very words of the act, without 
any necessity for such a construction. The words are ‘¢ that 
none of the statutes of England, &c., shall be considered as laws 
of this state.”” The ‘statutes of England” can mean nothing 
else but the acts of parliament. The object was not to repeal 
some existing laws, but to repeal laws then in force in New 
York. It would be almost absurd to suppose that the act 
meant to repeal the statutes of England, which had no opera- 
tion whatever in that state. What were the British statutes 
then in force? plainly those referred to, and continued in force 
by the thirty-fifth article of the constitution already quoted. 
The repeal then was co-extensive with the original adoption of 
them. In any other view of the matter, this extraordinary 
consequence would follow, that the legislature could solemnly 
perform the vain act of repealing, as statutes, what, in the 
same breath, it confirmed as the common law of the state; that 
it would propose a useless ceremony; and by words of repeal 
would intend to preserve all the existing laws in full force. 
And this, it may be added, it would be doing at the same time, 
by contemporaneous legislation, at the same session, as well as 
in the same act, it was revising, and incorporating into the text 
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of its own laws, many of the provisions of the old English sta- 
tutes, which had previously been, by adoption, a part of its 
jurisprudence. Such a course of proceeding would be con- 
sistent and intelligible, and in harmony with a design to re- 
peal all the English statutes which were not revised and 
re-enacted; but it would be unintelligible and inconsistent 
with a design to retain them all as a part of its own common 
law. 

We think, then, that the statute of William III. constituted 
no part of the law of New York at the time when the present 
descent was cast; and that the case must rest for its decision 
exclusively upon the principles of the common law. The 
residue of this opinion will, therefore, be exclusively con- 
fined to the consideration of the common law applicable to it. 

In order to clear the way for a more exact consideration 
of the subject, it may be proper to take notice of some few 
distinctions in regard to descents, which are of frequent oc- 
currence in the authorities. Descents are, as is well known, 
of two sorts; lineal, as from father or grandfather to son or 
grandson, and collateral as from brother to brother, and cousin 
to cousin, &c. They are also distinguished into mediate and 
immediate descents. But, here, the terms are susceptible of 
different interpretations; which circumstance has introduced 
some confusion into legal discussions, since different judges 
have used them in different senses. A descent may be said to 
be mediate or immediate, in regard to the mediate or imme- 
diate descent of the estate or right; or it may be said to be 
mediate or immediate, in regard to the mediateness or imme- 
diateness of the pedigree, or degrees of consanguinity. 
Thus, a descent from the grandfather, who dies in possession, 
to the grandchild (the father being then dead), or from the uncle 
to the nephew (the brother being dead), is in the former sense 
in law an immediate descent, although the one is collateral and 
the other lineal, for the heir is in the per, and not in the per 
andcuwi. And this, in the opinion of Lord Chief Justice Bridg- 
man, Collingwood v. Pace, Bannister’s Rep. of Sir O. Bridg- 
man,410, 418, is the true meaning and appreciation of the terms. 
So they are used by Lord Coke in his first Institute, Co. Litt. 
10, b. On the other hand, with reference to the line of pedi- 
gree or consanguinity, a descent is often said to be immediate, 
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when the ancestor, from whom the party derives his blood, is 
immediate, and without any intervening link or degrees, and 
mediate when the kindred is derived from him mediante al- 
fero, another ancestor intervening between them. Thus, a 
descent in lineals from father to son is, in this sense, imme- 
diate; but a descent from grandfather to grandson (the father 
being dead), or from uncle to nephew (the brother being dead), 
is deemed mediate; the father and the brother being in these 
latter cases the medium deferens, as it is called, of the de- 
scent or consanguinity. And this is the sense in which Lord 
Hale uses the words, assigning as a reason, that he calls ita 
mediate descent, because the father or brother is the medium, 
through or by whom the son or nephew derives his title to 
the grandfather or uncle. Collingwood v. Pace, 1 Vent. 413, 
415. S.C. 1 Keble, 671. And in this sense the words are 
equivalent to mediate and immediate ancestors. In the great 
ease of Collingwood v. Pace, upon which we shall hereafter 
comment at large, these distinctions were insisted on by the 
learned judges already referred to with much particularity; and 
they will help us to understand the reasoning of the court with 
more readiness and accuracy. We shall constantly use the 
words in the sense adopted by Lord Hale. 

That an alien has no inheritable blood, and can neither take 
land himself by descent, nor transmit land from himself to 
others by descent, is common learning, and requires no rea- 
soning to support it. If we were to trust to the doctrines pro- 
mulgated by elementary writers, it is no less true that alienage 
in any mediate ancestor will interrupt the descent between 
persons who are capable of taking and transmitting land by 
descent. It is so laid down in Comyn’s Digest (Alien C. L.), 
a work of rare excellence and accuracy ; and in Bacon’s Abridge- 
ment (Alien, C.): and it is implied in the text of Blackstone’s 
Commentaries (2 Black. Comm. 250), where the only excep- 
tion admitted is of a descent from brother to brother. Lord 
Coke, in his First Institute, Co. Litt. 8, a, says, that “if an 
alien cometh into England and hath issue two sons, these two 
sons are indigenz, subjects born, because they are born within 
the realm: and yet if one of them purchase lands in fee and dieth 
without issue, his brother shall not be his heir, for there was 
never any inheritable blood between the father and them; and 

Voi. VI.—P 
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where the sons, by no possibility, can be heirs to the father, the 
one of them shall not be heir to the other.”” The case put by 
Lord Coke of a descent from brother to brother afterwards be- 
came an exceedingly vexed question, and was finally resolved 
in the case of Collingwood v. Pace in favour of the descent 
from brother to brother by seven judges against three, on 
deliberate argument before all the judges in the exchequer 
chamber upon an adjournment of the cause from the common 
pleas. All the judges gave seriatim opinions; but the whole 
case turned upon the point, whether the descent was to be consi- 
dered as mediate or immediate. Three judges (Lord Chief 
Justice Bridgman, and Tyrrel, J. and Keeling, J.) were of opi- 
nion that the descent from brother to brother was not imme- 
diate, but mediate through the father (mediante patre); the 
other judges were of opinion that by the common law the de- 
scent from brother to brother was immediate, and not through 
the father, as a medium deferens. The case is reported in va- 
rious books, and in all of them, considering its magnitude and 
importance, in a very imperfect and unsatisfactory manner. 
The original arguments and opinions in the common pleas are 
given in 1 Keble’s Reports, 65; and in the exchequer chamber 
in 1 Keble, 174, et seq. 216, 265, 538, 579, 585, 603, 670, 699, 
in 2 Siderfin’s Rep. 193, and very briefly in 1 Levin’s Rep. 
59, S. C. Hard. Rep. 224. The opinion of Lord Hale is 
reported at large in 1 Ventris’s Rep. 413; and Mr Bannister, 
in his excellent edition of the judgments of Lord Chief dustice 
Bridgman (Bannister’s Rep. 410, 414), has, recently, and for 
the first time, given us the opinion of this eminent judge from 
his own manuscript. It is a most luminous and profound ar- 
gument, and contains a large survey of the whole doctrine of 
alienage. In this opinion the special verdict is set forth, and 
thus gets us rid of some of the obscurities thrown upon it in 
the former reports. The substance of the facts is as follows: 
Robert Ramsay, an alien, born in Scotland before the accession 
of the crown of England to king James, had issue four sons, 
aliens; viz. Robert, Nicholas, John, afterwards earl of Itchder- 
ness, and naturalized by an act of parliament in 1 Jac. I. and 
George, naturalized by an act of parliament, 7 Jac. I. who 
afterwards had issue John, the plaintiff’s lessor, born in Eng- 
land. Nicholas had issue Patrick, born in England in 
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1618, who had issue William, born in England, who was 
then living. John, the earl, having purchased the rectory of 
Kingston in question in the case, died seised thereof, without 
issue, in January, 1 Car. I. (1625). Afterwards, in July 1636, 
George died, leaving issue the said John, the lessor of the 
plaintiff; afterwards, in May 1638, Nicholas died, leaving the 
said Patrick his only son living. It did not appear when Ro- 
bert the eldest son died; but he left three daughters, all aliens 
born, then living. The question was, whether John, the lessor 
of the plaintiff, the son of George, would take the premises as 
heir by descent to the earl, his uncle; or for want of an heir the 
rectory should escheat to the crown. In the argument of the 
case by the judges, we are informed, beth by Lord Hale and Lord 
Bridgman, that three things were agreed to as unquestionable 
by all of them. 1. That neither the daughters of Robert, 
the son of Robert, being aliens, nor Patrick, the son of Nicho- 
las, though born in England, can inherit, because his father, 
through whom he must convey his pedigree, was an alien. 
2. That as the estate cannot descend to them, so neither do 
any of them stand in the way to hinder the descent to George. 
The difference hath been often put between the case of a son 
or brother, aliens, who are in law as non-existentes, and the 
brother or son of a person attainted,as to this point. 3. That 
there is no difference between the descent to George and the 
descent to John his son, the lessor of the plaintiff, who, jure 
representationis, is the same with the father. If George, hav- 
ing survived John, the earl, might have inherited the estate, 
so will John, the son, who represents him. So that the point of 
the case came to this, whether, if two brothers of alien parents, 
one naturalized by acts of parliament, and the one purchaseth 
lands and dies; the lands shall descend to the other. And so 
it is put by Lord Bridgman and Lord Hale. 

In regard to Patrick, the son of Nicholas, it is material to 
observe, that as Nicholas survived John, the earl, he would, 
except for his being an alien, have been capable to inherit the 
latter. But, being alive, he would intercept the descent to 
Patrick, who was a native born subject, according to the prin- 
ciples of the common law stated by this court in M’Henry v. 
Somerville, 9 Wheat. Rep. 354. The learned judges, how- 
ever, in Collingwood y. Pace, take no particular notice of the - 
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fact that Nicholas was living at the death of John, the earl; 
but treat the case exactly in the same manner as if he had been 
then dead; and apparently rely on no distinction as arising 
from that fact. But George, the brother of John, the earl, 
survived him, and being a naturalized subject, was capable of 
taking by descent from him, unless the alienage of his father 
Robert (whether dead or living) interrupted the descent: and 
John, the lessor of the plaintiff, jure representationis, derived 
his title directly from his father. 

Having stated these preliminaries, which are necessary for a 
more clear understanding of the case, it may be added, that the 
ease furnishes conclusive evidence, that by the common law, in 
all cases of mediate descents, if any mediate ancestor through 
whom the party makes his pedigree, as heir, is an alien, that isa 
bar to his title as heir, for the reasons stated by Lord Coke, 
that such an alien ancestor can communicate no inheritable 
blood. This was admitted by all the judges, as well by those 
who were in favour of the lessor of the plaintiff, as by those 
who argued the other way. It was necessarily the doctrine 
of the latter, for they held the alienage of the father a good 
bar to the descent, deeming a descent from brother to brother 
to be a mediate descent only, mediante patre: on the other 
hand, the seven judges who were for the lessor of the plain- 
tiff, admitted the general doctrine, but contended that it did 
not apply to the case of a descent from brother to brother, be- 
cause it was an immediate descent. And this constituted the 
whole controversy between them; that is, whether the descent 
was mediate or immediate. It will be our business to demon- 
strate this by passages from the opinions of Lord Bridgman 
and Lord Hale, who took opposite sides in the argument. 
Their opinions are given at large, and in an authentic form: 
those of the other judges, who agreed with them respectively, 
are given by the reporters in a very abridged and loose man- 
ner: but all of them manifestly assume the same general basis 
of reasoning on this point, as will appear by referring to their 
opinions in 2 Siderfin’s Rep. 193, and 1 Keble’s Rep. 579, 
585, 603, 670, 699. 

In the first place we will begin with Lord Hale. He says, 
‘¢ in immediate descents, there can be no impediment but what 
arises in the parties themselves. For instance, the father 
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seised of lands, the impediment that hinders the descent must 
be either in the father or the son; as if the father or the son 
be attaint or an alien. In mediate” (printed immediate by 
mistake as the context shows) ‘¢ descents, a disability of being 
an alien, or attaint in him, that I call a medius ancestor, will 
disable a person to take by descent, though he himself hath 
no such disability. For instance in lineal descents; if a father 
be attaint or be an alien, and hath issue a denizen born, and’ 
dies in the life of the grandfather, the grandfather dies seised; 
the son shall not take, but the land shall escheat. In collateral 
descents, A. and B. brothers; A. is an alien or attainted, and 
hath issue to a denizen born;* B. purchaseth lands and dies 
without issue, C. shall not inherit; for A., which was the me- 
dius ancestor, or medium deferens of this descent, was inca- 
pable. And this is very apparent in this very case; for by 
this means Patrick, though a denizen born, and the son of an 
elder brother, is disabled to inherit the earl. A. and B. bro- 
thers; A. is an alien or person attainted, and hath issue C. and 
dies, and C. purchaseth lands and dies without issue; B., his 
uncle, shall not inherit for the reason beforegoing; for A. isa 
medius, which was disabled. And if in our case Patrick, the 
son of Nicholas, although a denizen born, had purchased lands 
and died without issue, John, his uncle, should‘not have in- 
herited him, by reason of the disability of Nicholas; and yet 
Nicholas himself, had he not been an alien, could not imme- 
diately have inherited to his son, but yet he is a block in the 
way of John.”? Collingwood v. Pace, 1 Vent. 415, 416; S. P. 
Id. 419, 423. See also S. C. 1 Keble, 671, &e These pass- 
ages distinctly establish the doctrine contended for in all cases 
of mediate descents in the sense given to these terms by Lord 
Hale: that is, that an alien mediate ancestor through whom the 
party must claim, is a bar to the descent. The cases put of a 
descent from grandfather to grandson, the father being an alien 
and dead; and of a descent from an uncle to a nephew, the 
brother being an alien and dead; are direct to the point, and 
are put as unquestionable. Lord Hale also cites in illustration 


* The word denizen” is used in the common law in a double sense. It 
sometimes means a natural born subject; and sometimes a person who, being an 
alien, has been denizenized by letters patent of the crown. Co. Litt. 129,a. Id. 
Sa. Com. Dig. Alien, D. Bannister’s Rep. 433. 
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of this doctrine, Grey’s case, Dyer’s Rep. 274, and Courtney’s 
case, cited 1 Vent. 425, Bannister’s Rep. 452. Both of 
these were cases of attaint in the mediate ancestor creating an 
incapacity to inherit; and although in some cases there is a 
difference between alienage and attaint, where the claim is not 
through the ancestor, yet where the claim is through him there 
is no difference. The disability equally applies to each, and 
breaks the inheritance. Lord Hale takes notice of this dis- 
tinction in another part of his argument, in speaking of the dis- 
ability of an alien, which is general or original to himself in 
referénce to inheritance; and where it is a consequential or 
consecutive disability, that reflects to an alien from one that 
must derive by or through him, though he perchance be a 
natural born subject. Thus he says, ‘‘in respect to this inca- 
pacity (personal), he doth resemble a personal attaint; yet with 
this difference. The law looks upon a person attaint as one 
that it takes notice of; and therefore the eldest son attaint, over- 
living his father, though he shall not take by descent in respect 
of his disability, yet he shall hinder the descent of the younger 
son. But if the eldest son be an alien, the law takes no notice 
of him; and therefore, as he shall not take by descent, so he 
shall not impede the descent to his younger brother. A con- 
sequential consecutive disability, that reflects to an alien from 
one that must derive by or through him, though he perchance 
be a natural born subject (doth impede).* As in our case, 
though Patrick the son of Nicholas be a natural born subject, 
yet because Nicholas his father was an alien, there is a conse- 
cutive impediment derived upon Patrick, whereby he is con- 
sequentially disabled to inherit John his uncle: and this conse- 
cutive disability is parallel to that which we call corruption of 
blood, which is a consequent of attainder. If the father be 
attainted, the blood of the grandfather is not corrupted; no, nor 
the blood of his son; though he could not inherit him, but only 
the blood of the father. But that corruption of blood in the 
father draws a consequential impediment upon the son to in- 
herit the grandfather; because the father’s corruption of blood 
obstructs the transmission of the hereditary descent between 
the grandfather and the son.” 1 Vent. 417, 418. 


* These words are not found in Vent. 417; but the immediate context shows 
that they are omitted by mistake, and the sentence is left imperfect. 
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Lord Hale afterwards proceeds to state the reasons why, 
notwithstanding the general rule, he was of opinion that in 
the case at bar, George, and by parity of reasoning, his son 
John, the lessor of the plaintiff, could inherit to the earl. 
“ My first reason,” says he, “is because the descent from 
brother to brother, though it be a collateral descent, yet it is 
an immediate descent; and consequently, upon what has been 
premised at first, unless we can find a disability or impediment 
in them, no impediment in another ancestor will hinder the 
descent between them.” 1 Vent. Rep. 423. He then pro- 
ceeds to establish his doctrine, that it is an immediate descent, 
and that in this respect it differs from all other collateral de- 
scents whatsoever. He then adds, ‘if the father, in case of 
a descent between brothers, were such an ancestor as the law 
looks upon as a medium that derives the one descent from the 
other, then the attainder of the father would hinderthe descent 
between the brothers. But the attainder of the father doth 
not hinder the descent between the brothers: therefore the 
father is not such a medium or nexus as is looked upon by 
law as the means deriving such descent between the two bro- 
thers.”? 1 Vent. Rep. 425. | 

These passages from Lord Hale’s opinion have been cited 
the more at large because they afford a satisfactory answer to 
the argument at the bar, as to the incongruity and inconclu- 
siveness of his reasoning; and establish beyond controversy, 
that in his opinion the common law interrupted the descent 
wherever a mediate ancestor was either an alien or attaint; and 
that the case of a descent from brother to brother was excepted 
because the descent was immediate. 

Let us now proceed in the next place to the opinion of Lord 
Bridgman. He begins by stating the very same proposition 
as lord Hale. ‘It hath been inferred,’’ says he, “ that in 
immediate descents there can be no impediment but what 
ariseth in the parties themselves. But in mediate descents, i¢ 
is agreed, the disability of being an alien, or attainted in him 
that is the medius antecessor, will disable the other, though he 
have no such disability. And therefore Patrick here, though 
born in England, cannot inherit John his uncle, nor John to 
him, by reason of the disability of Nicholas, the medius ante- 
cessor. But it is said that the descent from brother to brother, 
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though it bea collateral descent, yet it isan immediate descent, 
and so no impediment could hinder a descent between them. 
Bannister’s Rep. 418, 436. And the whole of his argument 
is then employed in an attempt to disprove that the descent 
between brothers is by the common law immediate, and in 
affirming the doctrine of Lord Coke in Co. Litt. 8 a. for the 
same reason, viz. there is no inheritable blood between them, 
otherwise than mediante patre. Bannister’s Rep. 437, 442, 
443, 445, 460. It is unnecessary to go over that reasoning, 
because it proceeds upon the ground as conceded and clearly 
established in the common law, there can be no title made by 
descent, where there is a mediate alien ancestor, unless it be 
the case of a descent from brother to brother. 

The case of Collingwood vy. Pace, then, does conclusively 
establish the doctrine of the common law to be, by the admiss- 
ion of all the judges, that if the pedigree must be traced 
through a mediate alien ancestor, the party cannot take by de- 
scent, for the inheritable blood is stopped, and there is a flat 
bar to the assertion of any title derived through the alien; so 
that the elementary writers are fully borne out in their asser- 
tions on this subject. See Com. Dig. Alien, C. Bac. Abridg. 
Alien, C. Cruise’s Dig. tit. 29, chap. 2, sect. 20. York on 
Forfeiture, 72. 3 Salk. 129. Doe d. Durorere v. Jones, 4 
Term Rep. 300. 

The preamble to the statute of 11 and 12 William III. ch. 
6, also affords strong evidence of the antecedent state of the 
law on this point; and that the statute is remedial; and not, as 
has been argued at the bar, in any respect declaratory. It is 
in the following words: “ whereas divers persons born within 
the king’s dominions are disabled to inherit, and make their 
titles by descent from their ancestors, by reason that their 
father or mother, or some other ancestor by whom they are to 
derive their descent, was an alien, and not born within the 
king’s dominions, for remedy whereof,”’ &c. 

Here, the disability to inherit and make title is plainly stated 
to exist; not that there is a doubt upon the subject; and the dis- 
ability is stated to arise from the fact, that the ancestor by 
whom they are to derive their descené is an alien; not that the 
ancestor from whom they derive their title to the es¢aée is an 
alien; and a remedy is therefore provided to meet that which 
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was deemed the only inconvenience, a descent through a me- 
diate alien ancestor. 

Upon the clear result, then, of the English authorities, we 
should be of opinion, even if there were no further lights on 
the subject, that the alienage of the mediate ancestors in the 
present case, would be a bar to the recovery of the plaintiff. 
But the same doctrine will be found fully recognized by Mr 
Chancellor Kent in his learned Commentaries, with the addi- 
tional declaration, that the statute of William III. had never 
been adopted in New York; though he very properly admits 
that the enlarged policy of the present day would naturally in- 
cline us to a benignant interpretation of the law of descents, in 
favour of natural born citizens; who were obliged to deduce a 
title to land from a pure and legitimate source, through an alien 
ancestor. 2 Kent’s Comm. 47, 48, 49. See also Jackson v. 
Lunn, 3 John. Cas. 109,121. The case of Jackson v. Wood, 
7 Johns. Rep. 289, 297, has not the slightest bearing on the 
subject. It decided no more than that an Indian was incapable 
of passing a title to lands in New York, without the consent of 
the legislature; or in any other manner than is provided for by 
the laws of the state. The case of Jackson v. Jackson, 7 Johns. 
Rep. 213, turned upon the known distinction, that*an alien 
who cannot inherit, shall not prevent the descent to a citizen, 
who can make title as heir, not through the alien, but aside 
from him; as in the common case in England, of a younger 
brother inheriting from his father, though he has an elder bro- 
ther living, who is an alien. 

But there is a very recent decision in the state of New York, 
not yet in print, which is direct to the point now before us. 
It is the case of Jackson v. Green, decided by the supreme 
court of that state in 1831. We have been favoured with a 
manuscript copy of the opinion delivered by the court on that 
occasion. The question in that case was, whether one natu- 
ralized citizen could take by descent from another naturalized 
citizen, wha was his cousin; the pedigree being to be made 
through alien ancestors. It was held that he could not. The 
court fully recognized the distinction already adverted to be- 
tween mediate and immediate descents; holding that an alien 
ancestor, through whom the pedigree must be traced, inter- 


cepted the descent, and produced a fatal bar to the recovery. 
Vor. VI.—Q 
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A certificate will be sent to the circuit court, that the lessors 
of the plaintiff, Bella Cohen and Rhina Mordecai, were not 
eapable of taking by descent the premises described in the 
special verdict in the case, whereof the said Philip Jacobs 
died seised, as therein stated, as heirs at Jaw of the said Philip 
Jacobs; by reason of the alienage of the mother of the said 
Philip Jacobs, and his maternal uncle, Leipman Cohen, and 
their father: the lessors of the plaintiff deriving their pedigree 
and title by descent through mediate alien ancestors.* Cer- 
tificate accordingly. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the southern 
district of New York, and on the point and question on which 
the judges of the said circuit court were opposed in opinion, 
and which was certified to this Court for its opinion agreeably 
to the act of congress in such cases made and provided, and 
was argued by counsel; on consideration whereof, it is the 
opinion of this Court, that the lessors of the plaintiff, Bella 
Cohen, and Rhina Mordecai, were not capable of taking by 
descent “the premises described in the special verdict in the 
case, whereof the said Philip Jacobs died seised, as therein 
stated, as heirs at law of the said Philip Jacobs, by reason of 
the alienage of the mother of the said Philip Jacobs and his 
maternal uncle, Leipman Cohen, and his father; the lessors of 
the plaintiff deriving their pedigree and title by descent through 
mediate alien ancestors. Whereupon it is ordered and ad- 
judged by this Court, that it be certified to the judges of the 
said circuit court that the lessors of the plaintiff, Bella Cohen 
and Rhina Mordecai, were not capable of taking by descent 


* Note. It may not be useless to state, that the title of the parties in Colling- 
wood v. Pace underwent judicial examination and decision, at three different pe- 
riods. The first was in Foster v. Ramsay in the upper bench, during the com- 
monwealth, 1657—1659, and is reported in 1 Siderfin’s Rep. 23, 51, 148, and cited 
in Bannister’s Rep. 447. The second was Collingwood v. Pace, brought in 
1656, but not finally decided until many years afterwards. The third was Crane v. 
Ramsay, in 21 and 22 Car. II. (1670), reported in 2 Vent. R.1; Vaughan’s Rep. 274; 
Thomas Jones’s Rep. 10; Carter’s Rep. 188. In the two first cases, John, the 
son of George, was lessor of the plaintiff. In the last, the lessors of the plaintiff 
claimed by grant from Patrick, the son of Nicholas, and John was defendant. 
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the premises described in the special verdict in the case, where- 
of the said Philip Jacobs died seised, as therein stated, as heirs 
at law of the said Philip Jacobs, by reason of the alienage of 
the mother of the said Philip Jacobs, and his maternal uncle, 
Leipman Cohen, and their father; the lessors of the plaintiff 
deriving their pedigree and title by descent through mediate 
alien ancestors. 
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LessEr oF STEPHEN SICARD ET AL. PLAINTIFFs IN ERROR 
v. Nancy Davis et At. DEFENDANTs IN Error. SAME 
v. Jonn Cecit AND Rospert SMITHERS. 


The act of the legislature of Kentucky, passed in 1796, respecting conveyances, 
reduces into one all the laws previously existing on the subject of recording 
conveyances of land. That act does not create a right to convey property 
which any individual may possess; but restrains that right by certain rules, 
which it prescribes, and which are deemed necessary for public security. The 
original right to convey property remains unimpaired, except so far as it is 
abridged by that statute. 

Under that statute the only requisites to a valid conveyance of lands are, that it 
shall be in writing, and shall be sealed and delivered. 

The acknowledgement, and the proof which may authorise the admission of the 
deed to record, and the recording thereof, are provisions which the law makes 
for the security of creditors and purchasers. They are essential to the validity 
of the deed as to persons of that description, not as to the grantor. His estate 
passes out of him and vests in the grantee, as far as respects himself, as en- 
tirely, if the deed be in writing, sealed and delivered, as if it be also acknow- 
ledged, or attested and proved by three subscribing witnesses, and recorded in 
the proper court. In a suit between them, such a deed is completely exe- 
cuted, and would be conclusive, although never admitted to record, nor at- 
tested by any subscribing witness. Proof of sealing and delivering would 
alone be required; and the acknowledgement of the fact by the party would be 
sufficient proof of it. 

If the original deed remained in existence, proof of the hand-writing, added to 
its being in possession of the grantee, would, it is presumed, be prima facie 
evidence that it was sealed and delivered. No reason is perceived why such 
evidence should not be as satisfactory in the case of a deed, as in the case of 
abond. Where the deed is lost, positive proof of the hand-writing is not to 
be expected. The grantee must depend on other proof. 

The words of the first section of the statute, declaring, “ that no estate of inherit- 
ance in lands, &c. shall be conveyed from one to another, unless the convey- 
ance be declared by writing, sealed and delivered, nor shall such conveyance 
be good against a purchaser for valuable consideration, not having notice 
thereof, or any creditor, unless the same writing be acknowledged,” &c. can 
apply only to purchasers of the title asserted by virtue of the conveyance, and 
to creditors of the party who has made it. They protect such purchasers from 
a conveyance of which they had no notice, and which, if known, would have 
prevented their making the purchase; because it would have informed them that 
the title was bad, that the vendor had nothing to sell. But the purchaser from a 
different person, of a different title, claimed under a different pateat, would be 
entirely unconcerned in the conveyance. To him it would be entirely unim- 
portant, whether this distinct conflicting title was asserted by the original pa- 
tentee, or by his vendor. The same general terms are applied to creditors and 
to purchasers; and the word creditors, can mean only the creditors of the 
vendor. 
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What should be considered sufficient proof of the loss of a deed, to entitle the 
person holding under it to read a copy of it in evidence; and what was suffi- 
cient proof of the execution of the original deed to entitle it to be read in evi- 
dence to the jury. 

A possession taken under a junior patent, which interferes with a senior patent, 
the lands covered by which are totally unoccupied by any person holding or 
claiming under it; is not limited to the actual inclosure, but is co-extensive 
with the boundaries claimed under such junior patent. 

A count in the declaration in an ejectment, on a demise from a different party, 
asserting a different title, is not distinguishable; so far as respects the act of 
limitations; from a new action. 

The construction of the act of limitations, that if adverse possession be taken in 
the life time of the ancestor, and be continued for twenty years, and for ten 
years after the death of the ancestor, no entry having been made by the ances- 
tor or those claiming under him, the entry is barred; is established by the de- 
cisions of this court, as well as of the courts of Kentucky. 


ERROR to the circuit court of the United States for the dis- 
trict of Kentucky. : 

On the Sth day of March 1825, Stephen Sicard, a citizen of 
Pennsylvania, commenced his actions of ejectment in the cir- 
cuit court for the district of Kentucky against Jesse Davis and 
others, and against John Cecil, Robert Smithers and others, for 
the recovery of six thousand six hundred and. eighty acres of 
land, or parts of the same. Those who were in possession of 
the lands were admitted as defendants; each for himself; and 
pleaded not guilty. In the progress of the case, the plaintiff 
was twice non suited, and the non suits were set aside. Nancy 
Davis, after the death of her husband, became, on motion, a 
party to the suit. 

The demise in the declaration was stated to have been made 
by Stephen Sicard, on the 30th of January 1815. Afterwards, 
at November term 1821, upon motion of the plaintiff, leave 
was given to amend the declaration, by laying a demise in the 
name of the heirs of the original grantee of the land, Joseph 
Phillips, and from others to whom the land had been convey- 
ed, before the execution of the deed under which Stephen 
Sicard acquired his title. 

The cause was tried at the October term 1824 of the circuit 
court, and judgments were rendered for the defendants. 

The plaintiff on the trial tendered a bill of exceptions in 
each case; and the cases were brought up to this court on writs 
of error prosecuted by him. 


\ 
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The bills of exceptions stated the evidence given by the 
plaintiff to maintain the suits, to have been a patent dated 
6th of June 1786, from the state of Virginia to Joseph Phillips, 
for six thousand six hundred and eighty acres of land, under a 
survey dated 4th of May 1784; and proof that the patent co- 
vered the land in controversy; and that the defendants were in 
adverse possession at the commencement of the suit. 

Also copies of deeds from Joseph Phillips to Benjamin Ste- 
phens, and from Stephens to Samuel R. Marshall, and from 
Marshall to Stephen Sicard. 

The first deed from Joseph Phillips to Benjamin Stephens, 
is dated the 16th of October 1797. The second deed from 
Stephens to Marshall, is dated the 25th of December 1797. 
The deed from- Marshall to Sicard is dated the 25th of May 
1798; and these deeds covered the land in suit. 

The plaintiff also proved, that Phillips, Stephens, Marshall 
and Sicard, always resided in Pennsylvania, New York and 
New Jersey. 

It was proved that Phillips and Stephens died in the year 
1798 or 1799. 

The deed of Joseph Phillips to Benjamin Stephens is dated 
the 16th of October 1797. Onthe 8th of June 1798, it ap- 
pears that Joseph Spencer, of Philadelphia, appeared before 
Hillary Baker, mayor of Philadelphia, and deposed that he 
saw Joseph Phillips sign, seal and deliver the said deed; that he 
saw Samuel R. Marshall and John Phillips severally subscribe 
their respective names thereunto, as witnesses to the signing, 
sealing and delivering the said deed. 

This deed, thus proved, was recorded, together with the 
deeds from Stephens to Marshall and from Marshall to Sicard, 
and were, on the 23d of April 1803, certified by the clerk of the 
court of appeals to have been recorded in his office in Frank- 
ford, in the state of Kentucky. 

The plaintiff, in order to introduce the copies of the deeds 
in evidence, and to prove the execution of the original deeds, 
produced a paper signed by Alexander Parker, stating that he 
had received, February 9th, 1803, of Mr Stephen Sieard, 
three deeds for a certain tract of land lying in Nelson county, 
and state of Kentucky, on Chaplin’s fork; the first, Joseph Phil- 
lips to Benjamin Stephens for six thousand six hundred and 
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eighty acres of land; the second, Benjamin Stephens to Samuel 
R. Marshall for said land; the third, Samuel R. Marshall to 
Stephen Sicard for same; also a certificate of Ralph Phillips 
concerning the same: all to be recorded in the office at Frank- 
fort in Kentucky. 

The plaintiff also read the deposition of Thomas Wallace, 
who swore, that in the summer of 1803, said Parker told him 
that he had left at deponent’s store, or with a Mr Scott, his 
clerk, three deeds, the property of Sicard, to be carried from 
Lexington to Philadelphia by the deponent. He knows noth- 
ing of the papers, nor does he recollect ever to have seen 
them: he has searched for them among his papers, but is un- 
able to find them. 

Alexander Parker proved the receipt, and that he got the 
deeds recorded in the court of appeals of Kentucky—that he 
inclosed said deeds directed to Mr Sicard, Philadelphia, and left 
them with Mr Wallace’s clerk, to be taken by Wallace to 
Sicard. These deeds he Jelieves were originals; he has never 
seen them since; he believes Scott was dead: that for several 
years he paid the taxes for said land, and saw the entry of said 
land for taxes in the auditor’s office. 

Mary Powell, a witness, resident in Philadelphia, swore she 
is the widow of Benjamin Powell, and that she is fully satis- 
fied from what her husband told her that he did witness a deed 
to which Benjamin Stephens and Robert Marshall were par- 
ties, or at least the said Stephens was the seller therein; her 
husband died in 1820; and that some time before his death, he 
went out with Stephen Sicard to attest the fact of his, the said 
Powell’s, having subscribed the said deed as a witness to the 
execution thereof before a magistrate or alderman. 

Joseph Spencer, in his deposition stated that he has some 
recollection of having witnessed an instrument of writing, 
supposed by him to be a conveyance of land, (but it was not 
known to him to whom granted thereby) at the house of John 
Phillips, which he did some twenty years before the date of 
his deposition (1822); and his meeting again one or more of the 
family, he believes Dr Joseph Phillips, in the city of Philadel- 
phia, at the office of Hilary Baker, to authenticate the hand writ- 
ing to the instrument as a witness to both; but he has no cer- 
tain date in his memory. 
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And also the deposition of George Heyl of the city of Phi- 


ladelphia, notary public, who swears, that on the 17th day of 


January 1803, at the request of Stephen Sicard, he made cor- 
rect copies of the deeds from Phillips to Stephens, and Ste- 
phens to Marshall, and from Marshall to Sicard: that the 
copies made by him were from the original deeds, and that he 
had certified the copies under his seal of office. Sicard told 
him at the time, he was going to send the originals to Ken- 
tucky to be recorded; and assigned this as the motive to have 
the copies made. The deeds had every appearance of origi- 
nals. That he had a knowledge of the signature of Hilary 
Baker, the mayor of the city, before whom they were proved, 
and of the seal of the city, and believed them genuine: that 
in the spring of the year 1818, the said Stephen Sicard again 
called on him and took his deposition before alderman Doug- 
lass, at his (the alderman’s) office in this city, to the above 
fact; to which deposition were annexed the said three notarial 
certified copies, and a mandate from the seventh circuit court 
of the United States for the Kentucky district to the said 
Douglass, to take the same—all of which this deponent under- 
stood were transmitted to the said court: and that the annexed 
two copies of deeds, so certified by the clerk of said court, to 
the best of his knowledge and belief, are copies of his said no- 
tarial copies of his said originals. 

The deposition of George Rozell, to prove the death of Jo- 
seph Phillips in 1798, and who were his heirs at law; and also 
the decease of Stephens, in the same or the following year, was 
exhibited. 

The defendants gave in evidence patents from the com- 
monwealth of Kentucky, of junior date to that read by the 
plaintiff; proved the boundaries of those junior grants, and that 
they included the defendants: and gave evidence that they had 
settled under faith of those junior patents, and held adversely 
to the patent offered in evidence by the plaintiff. On motion 
of the defendants, the court rejected the copies of the deeds 
aforesaid from Phillips to Stephens, and from Stephens to 
Marshall, and from Marshall to Sicard; because there was no 
proof of the execution of the deeds from Phillips to Stephens, 
or from Stephens to Marshall, so as to let in copies of the ori- 
ginal deeds. 
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The defendants then proved, that in the year 1794 they 
had adverse possession of the land in controversy, and had 
continued ever since to hold it adversely accordingly. Where- 
upon the defendants: moved the court to instruct the jury, as 
follows: 

1. That the plaintiff has given no evidence to support the 
first count, upon the demise of Sicard, and none to support the 
demise from any of the other lessors; except from such as are 
heirs of Joseph Phillips, the patentee. 

2. That if the jury find from the evidence that the patents 
of Joseph Phillips and William Loving do interfere and lap, 
as represented on the connected plat, and that the defendants 
and those under whom they hold did enter, claiming under 
said Loving’s survey, and took the first possession within the 
said interference, the said patent of Joseph Phillips being (at 
the date of such entry and possession taken under Loving’s 
patent) unoccupied by any person holding or claiming under 
said Phillips’s patent; then and in that case the possession of the 
defendants so taken was not limited to their actual inclosure, 
but was co-extensive with the boundaries by which they 
claimed. 

3. That if the jury find from the evidence, that the possess- 
ion of the lands in controversy was taken in the lifetime of 
Joseph Phillips, the ancestor of the lessor of the plaintiff, and 
adversely to said Phillips, and that the defendants and those 
under whom they hold have continued to hold adversely to 
said Phillips, the ancestor and his heirs, ever since and for 
more than twenty years before the 17th day of January 1822, 
when the second count in the declaration was filed, and shall 
moreover find that said ancestor Joseph Phillips died more 
than ten years before the said 17th day of January 1822, when 
the second count was filed, then the said lessors, the heirs of 
Joseph Phillips, are barred by the statute of limitations. 

The circuit court gave these instructions to the jury on the 
prayer of the defendants. 

The case was argued by Mr Sergeant, for the plaintiff in 
error; and by Mr Wickliffe, for the defendants. 


For the plaintiff it was contended: 
That the court erred, 1. In rejecting the copies of the deeds 
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from Phillips to Stephens, from Stephens to Marshall, and 
from Marshall to Sicard. 

2. In charging that the possession taken by the defendants, 
under Loving’s survey, was not limited to their actual inclo- 
sure, but was co-extensive with the boundaries by which they 
claimed. 

3. In charging that the statute of limitations barred, if there 
had been adverse possession for more than twenty years before 
the 17th of January 1822, when the second count in the de- 
claration was filed. 


Mr Wickliffe, for the defendants, argued, 

1. The plaintiff failed to show any title in Sicard at the date 
of the demise. 

2. The copies of deeds from Phillips, &c. were correctly 
excluded, because the same were not legally proven in court 
upon the trial; nor had the same been proved and recorded in 
accordance with or within the time prescribed by the laws 
then in force in Kentucky. 

3. If recorded or proven, the deeds conveyed no title, were 
inoperative and against law; the land conveyed being at the 
date of the said deeds in the adverse legal possession of the 
defendants. 

4. If the plaintiff showed title in the heirs of the patentee, 
Joseph Phillips, that title was not asserted by the heirs of Phil- 
lips against the defendants until the January term 1822, when 
the amended declaration was filed; consequently their right 
was barred by the statute of limitations, both of twenty years’ 
adverse possession, and seven years’ adverse possession with 
title. 


Mr Chief Justice Marsnauu delivered the opinion of the 
Court. 

This is a writ of error to a judgment in ejectment brought 
by the plaintifis in error against the defendants in the court of 
the United States for the seventh circuit and district of Ken- 
tucky. The declaration was delivered to the defendants in 
March 1815. The declaration contains a single count on the 
demise of Stephen Sicard. 

In November term 1821, the plaintiff obtained leave to 
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amend his declaration by laying a demise in the names of the 
heirs of the original grantee of the commonwealth, or inter- 
mediate grantees; which amended declaration was filed. The 
issues were joined in the usual form, and a jury sworn who 
found a verdict for the defendants, on which judgment was 
rendered by the court. 

At the trial the plaintiff gave in evidence to the jury the 
patent to Joseph Phillips, and proved that it covered the land 
in controversy, and that the defendants were in adverse pos- 
session at the time of the commencement of this suit. He 
also offered in evidence copies of deeds which purported to 
convey the title from the patentee to Benjamin Stephens, from 
Stephens to Samuel Robert Marshall, and from Marshall to 
the plaintiff. The deed from Phillips to Stephens, dated the 
16th day of October 1797, is attested by three subscribing 
witnesses, and the deed from Stephens to Marshall, dated the 
25th day of December 1797, is attested by two subscribing 
witnesses. Each deed was proved by one of the subscribing 
witnesses thereto in June 1798, before Hilary Baker, mayor 
of the city of Philadelphia, who gave his official certificate 
thereof in the usual form. The deed from Marshall to the 
plaintiff, Sicard, dated the 25th day of May 1798, is attested 
by two subscribing witnesses, and is acknowledged by the 
grantor before the mayor of Philadelphia in July 1798, who 
has given his official certificate thereof. These deeds were 
admitted to record on this testimony in April 1803, in the 
court of appeals in Kentucky. 

To prove the loss of the originals, the plaintiff produced 
the receipt of Alexander Parker, dated the 9th of February 
1803, acknowledging the receipt of the said deeds for the pur- 
pose of being recorded in the office at Frankfort in Kentucky; 
also the affidavit of the said Parker stating his receipt, and 
the purpose for which the deeds were delivered to him; as 
also that he had caused them to be recorded. Some time after 
this, being admitted to record, he was directed by Sicard to 
send them to him in Philadelphia. Some time before August 
1804, he applied to Thomas Wallace to carry them, who un- 
dertook to do so, and directed him to leave them with the 
clerk of the said Wallace that evening. The affiant inclosed 
the three deeds in a sheet of paper directed to the said Sicard, 
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which he delivered that evening to the said Wallace’s clerk, he 
believes William Scott, who promised to deliver them to the 
said Wallace. The affiant has never seen them since, but 
has heard that they were lost. He believes the deeds to have 
been originals. He paid the taxes on said six thousand six 
hundred and eighty acres of land for several years, and saw it 
entered for taxation in the auditor’s office. He believes that 
the said William Scott departed this life twelve or fifteen years 
ago. The plaintiff also produced the affidavit or deposition of 
Thomas Wallace, who proved that Mr Alexander Parker did 
say, that in the summer of 1803 he left at the store, or deli- 
vered to a young man (probably Mr Scott), then living with 
the deponent, sundry papers said to be deeds, the property of 
the said Sicard, to be carried from Lexington to Philadelphia 
by the deponent. He knows nothing of the papers, nor does he 
recollect ever to have seen them. He has searched for them 
among his papers, but cannot find them. He verily believes 
they were not delivered to him. 

The plaintiff also produced the deposition of Mary Powell, 
widow of Benjamin Powell, one of the subscribing witnesses to 
the deed from Benjamin Stephens to Samuel Robert Marshall, 
who deposed that she understood from her husband that he 
had witnessed a deed from Stephens to Marshall; that he had 
been dead about two years. Some time previous to his death, 
he accompanied the plaintiff, Sicard, for the purpose of attest- 
ing the fact of his having subscribed the said deed as a witness; 
and from several conversations which passed between the said 
Sicard and her husband, in her presence, she is convinced her 
husband had a perfect recollection of having subscribed his name 
as a witness to the said deed. Also the deposition of Joseph 
Spencer, the subscribing witness to the deed from Phillips to 
Stephens, who proyed the same before the mayor of Philadel- 
phia in June 1798, who says, that he has some recollection of 
having witnessed an instrument of writing supposed by him to 
be a conveyance of land, he knew not to whom granted, at 
the house of Jonathan Phillips, deceased, of Maidenhead, now 
Lawrence township, Hunterdon county, state of New Jersey, 
some twenty years ago or more (this deposition was taken in 
April 1822); and of his meeting again one or more of the fa- 
mily, he believes Doctor Joseph Phillips of that place or neigh- 
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bourhood was one, in the city of Philadelphia, at the office of 
Hilary Baker, who was then mayor of the said city, to authen- 
ticate the hand-writing to the said instrument of conveyance 
as party or witness, or both; but has no certain date in his 
memory whereby he can be more particular. Also the depo- 
sition of George Heyl, notary public of Philadelphia, who 
says, that he was called on in his official capacity on the 17th 
of January 1803, to certify and attest to three several copies 
of original deeds, one from Joseph Phillips to Benjamin Ste- 
phens, one from Stephens to Samuel Robert Marshall, and the 
third from Marshall to Stephen Sicard, dated the 25th of May 
1798, all for a tract of land lying and being, &c., containing 
six thousand six hundred and eighty acres; and that he did, 
at the request of Stephen Sicard, examine and compare the 
said three several copies with the original deeds submitted 
to him by the said Stephen Sicard for that purpose, and found 
them to be true and faithful copies of the same; that the said 
deeds appeared to him, in every respect, originals, fair and 
genuine papers, the parchment, ink, signatures, &c. wearing 
that aspect. That the said Stephen Sicard told him at the 
time that his motive for requiring notarial copies of said ori- 
ginals, was that he was going to send said originals to Ken- 
tucky to be recorded. That the said deponent had a know- 
ledge of the signature of Hilary Baker, the mayor of the city, 
before whom they were proved, and of the seal of the-city, 
and believed them genuine; that in the spring of the year 1818 
the said Stephen Sicard again called on him, and took his de- 
position before alderman Douglass to the above fact, to which 
deposition were annexed the said three notarial copies. 

The notarial copies mentioned in the foregoing deposition 
agree with the copies from the record of the court of appeals 
of Kentucky. 

The plaintiff also offered as a witness the clerk of the court 
of appeals, who deposed that the deeds had been recorded by 
Thomas S. Hinde, his deputy, now living beyond the reach 
of the process of this court; but he recollected to have noticed 
them at the time, and they had, so far as he recollected, every 
appearance of genuine documents. The plaintiff also intro- 
duced Ralph Phillips, who stated, that he was long acquainted 
with Joseph Phillips, and Stephens, and Marshall, and he 
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heard them speak of the conveyance of the tract of land in 
controversy, as made by Phillips to Stephens, and by Stephens 
to Marshall, many years ago; but he does not recollect to have 
seen the deeds. 

The defendants gave in evidence patents of the common- 
wealth of junior date to that of the plaintiff; proved the boun- 
daries of those junior grants, and that they included the de- 
fendants: and gave evidence that they had settled under faith 
of those junior grants, and held adversely to the patent offered 
in evidence by the plaintiff. 

On motion of the defendants, the court rejected the copies 
of the deeds aforesaid from Phillips to Stephens, and from 
Stephens to Marshall, and from Marshall to Sicard; because 
there was no proof of the execution of the deeds from Phillips 
to Stephens, or from Stephens to Marshall, so as to let in 
copies of the original deeds. 

The defendants then proved that in the year 1794, they 
had adverse possession of the land in controversy, and had 
continued ever since to hold it adversely. Whereupon the 
defendants moved the court to instruct the jury, 

1. That the plaintiff has given no evidence to support the 
first count on the demise of Sicard; and none to support the 
demise from any of the other lessors, except such as are heirs 
of Joseph Phillips the patentee. 

2. That if the jury find from the evidence that the patents 
of Joseph Phillips and William Loving do interfere and lap, 
as represented in the connected plat, and that the defendants 
and those under whom they hold did enter, claiming under 
said Loving’s survey, and took the first possession within the 
said interference, the said patent of Joseph Phillips, being (at 
the date of such patent and possession taken under Loving’s 
patent) unoccupied by any person holding or claiming under 
said Phillips’s patent, then and in that case, the possession of 
the defendants so taken, was not limited to their actual inclo- 
sure, but was co-extensive with the boundaries by which they 
claimed. 

3. That if the jury find from the evidence that the possess- 
ion of the lands in controversy was taken in the lifetime of 
Joseph Phillips, the ancestor of the lessors of the plaintiff, and 
adversely to said Phillips, and that the defendants and those 
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under whom they hold, have continued to hold adversely to 
said Phillips, the ancestor, and his heirs ever since, and for 
more than twenty years before the 17th of January 1822, when 
the second count in the declaration was filed, and shall moreover 
find that said ancestor, Joseph Phillips, died more than ten 
years before the said 17th of January 1822, when the second 
count was filed; then the said lessors, the heirs of Joseph Phil- 
lips, are barred by the statute of limitations; which instructions 
were given accordingly: to each of which instructions, as well 
in excluding the deeds as in instructing the jury, the plaintiffs 
excepted. 

The first exception is to the refusal of the court to permit 
the copies of deeds offered by the plaintiff to be given in evi- 
dence to the jury. These copies were rejected “ because 
there was no proof of the execution of the deeds from Phillips 
to Stephens, or from Stephens to Marshall.”? This objection 
would have applied to the originals as strongly as to the co- 
pies: consequently, we must inquire whether the plaintiff 
offered such evidence of the execution of the originals as is 
required by law. 

In 1796 the legislature of Kentucky passed a law respecting 
conveyances, the first section of which enacts, ‘that no estate 
of inheritance or freehold, or for a term of more than five 
years, in lands or tenements, shall be conveyed from one to 
another, unless the conveyance be declared by writing, sealed 
and delivered; nor shall such conveyance be good against a 
purchaser for a valuable consideration, not having notice there- 
of, or any creditor, unless the same writing be acknowledged 
by the party or parties who shall have sealed and delivered it, 
or be proved by three witnesses to be his, her or their act, in 
the office of the clerk of the court of appeals of a district court, 
or in a court of quarter sessions or county court, in the man- 
ner prescribed by law, or in the manner hereinafter directed, 
within eight months after the time of sealing and delivering, and 
be lodged with the clerk of such court to be there recorded.” 

The third section enacts that “if the party who shall sign 
and seal any such writing, reside not in this commonwealth, 
the acknowledgement by'such party, or the proof by the num- 
ber of witnesses requisite, of the sealing and delivering of the 
writing before any court of law, or the mayor or other chief 
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magistrate of any city, town or corporation of the county in 
which the party shall dwell, certified by such court, or mayor, 
or chief magistrate, in the manner such acts are usually authen- 
ticated by them, and offered to the proper court to be recorded 
within eight months after the sealing and delivering, shall be 
as effectual as if it had been in the last mentioned court.” 

This act reduces into one the laws previously existing on 
this subject. It does not create a right to convey property 
which any individual may possess, but restrains that right by 
certain rules which it prescribes, and which are deemed ne- 
cessary for the public security. The original right to transfer 
property remains unimpaired, except so far as it is abridged 
by the statute. 

How far does the statute restrain an individual in the exer- 
cise of this general original right? 

The words are, ‘‘ that no estate of inheritance, &c. in lands 
or tenements, shall be conveyed from one to another, unless 
the conveyance be declared by writing, sealed and delivered.”’ 

The only requisites then to a valid conveyance of an estate 
of inheritance in lands are, that it shall be in writing, and shall 
be sealed and delivered. 

The statute proceeds, “ nor shall such conveyance be good 
against a purchaser for a valuable consideration, not having 
notice thereof, or any creditor, unless the same writing be ac- 
knowledged,” &c. 

The acknowledgement or the proof which may authorise the 
admission of the deed to record, and the recording thereof, are 
provisions which the law makes for the security of creditors 
and purchasers. They are essential to the validity of the deed, 
as to persons of that description, not as to the grantor. His 
estate passes out of him and vests in the grantee, so far as re- 
spects himself, as entirely, if the deed be in writing, sealed 
and delivered, as if it be also acknowledged or attested and 
proved by three subscribing witnesses, and recorded in the 
proper court. In a suit between them, such a deed is com- 
pletely executed, and would be conclusive, although never ad- 
mitted to record, nor attested by any subscribing witness. 
Proof of sealing and delivery would alone be required, and the 
acknowledgement of the fact by the party, would be sufficient 
proof of it. 
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If the original deed remained in existence, proof of the hand 
writing, added to its being in possession of the grantee,,would, 
it is presumed, be prima facie evidence that it was sealed and 
delivered. No reason is perceived why such evidence should 
not be as satisfactory in the case of a deed as in the case of a 
bond. But the deed is lost, and positive proof of the hand- 
writing is not to be expected or required. The grantee must 

‘depend on other proof. 

The deed purports to have been executed more than thirty 
years past. The mayor of Philadelphia, the person entrusted 
by law with receiving and certifying the acknowledgement or 
proof of the deed, has certified in legal form that it was proved 
to him by one of the subscribing witnesses. Had it been also 
proved by the other two, the probate would have been suffi- 
cient; not only as against the party, but as against purchasers 
and creditors. It has remained from the time of its execution 
until its loss, in the possession of those claiming title under it; 
and in the long course of time which has elapsed since its 
alleged execution, the grantor has‘ never controverted its ex- 
istence, nor set up any title to the property it purported to 
convey. Parker, the agent of the plaintiff, respecting this 
transaction, as is presumed, though not averred in terms, from 
the facts that he brought the deeds from Philadelphia, procured 
them to be recorded, and took measures for returning them to 
him; says that he saw them entered for taxation in the auditor’s 
office, and paid the taxes on them for several years. Samuel 
Robert Marshall, the grantee of Stephens, and who conveyed 
the land afterwards to Sicard by a deed regularly authenticated 
and recorded, which recites the deed from Phillips, and con- 
veys the land with general warranty, is a subscribing witness 
to that executed by Phillips. The notary, who at the instance 
of Sicard took notarial copies before the deeds were trans- 
mitted to Kentucky to be recorded; deposes that the appear- 
ance of the originals was perfectly fair. 

Add to these strong circumstances, the testimony which after 
the long lapse of time the plaintiff has been enabled to procure. 
Phillips and Stephens have been long dead; Marshall has con- 
veyed the land to Sicard with a general warranty, by a deed 
regularly authenticated and recorded, and is of course, if alive, 
disqualified as a witness. One witness deposes that he was 
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long acquainted with Joseph Phillips and Stephens and Mar- 
shall, that he heard them speak of the conveyance of the tract 
of land in controversy as made by Phillips to Stephens, and 
by Stephens to Marshall. Joseph Spencer, the subscribing 
witness to the deed made by Phillips, who proved its execu- 
tion before the mayor of Philadelphia, has some recollection 
of having witnessed an instrument of writing, supposed by 
him to be a conveyance of Jand, at the house of Jonathan Phil- 
lips deceased, twenty years or more before giving his deposi- 
tion, and of meeting again one or more of the family, he be- 
lieves doctor Joseph Phillips was one, in the city of Philadel- 
phia, at the office of Hilary Baker, mayor of the city, to 
authenticate the hand writing to the said instrument of con- 
veyance, as party or witness, or both. Although he does not 
recollect the transaction with that precision which might be 
expected from an interested party, he remembers as much as 
could be expected after so long an interval from an uncon- 
cerned person, and enough, we think, to satisfy a court, in 
connexion with other circumstances, that the deed to which 
he subscribed his name as a witness was executed, and is the 
deed, a copy of which was offered by the plaintiff. He re- 
members attesting an instrument of writing at the house of 
Jonathan Phillips, which he believed to be a conveyance of 
land; he remembers meeting some of the family, one of whom 
was Joseph Phillips, at the office of Hilary Baker, mayor of 
Philadelphia, for the purpose of authenticating the same in- 
strument. This instrument was authenticated by him before 
the mayor, as appears by his certificate. The deposition of 
the widow of Benjamin Powell, too, is entitled to consider- 
ation. 

We think that in a contest between Joseph Phillips and 
Stephen Sicard, this testimony and these circumstances would 
have been held sufficient to prove the execution of his deed; 
and would have proved that his title was conveyed by it. 

If the title of Phillips was conveyed to Sicard, then Sicard 
could assert that title in a court of justice as effectually as 
Phillips might assert it; unless the defendants were protected 
from his claim by some provision of the statute. The first 
section, after declaring that no estate of inheritance, &c. “in 
lands or tenements shall be conveyed from one to another, 
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unless the conveyance be declared by writing, sealed and de- 
livered,”’ adds, ‘¢nor shall such conveyance be good against a 
purchaser for valuable consideration, not having notice thereof, 
or any creditor, unless the same writing be acknowledged,” &c. 

These words, we think, can apply only to purchasers of the 
title asserted by virtue of the conveyance, and to creditors of 
the party who has made it. They protect such purchasers 
from a conveyance of which they had no notice, and which, if 
known, would have prevented their making the purchase; be- 
cause it would have informed them that the title was bad, that 
the vendor had nothing to sell. But the purchaser from a dif- 
ferent person of a different title, claimed under a different pa- 
tent, would be entirely unconcerned in the conveyance. To 
him it would be entirely unimportant, whether this distinct 
conflicting title was asserted by the original patentee or by his 
vendee. ‘The same general terms are applied to creditors and 
to purchasers; and surely the word creditors can mean only 
creditors of the vendor. 

This construction of this part of the statute has, we believe, 

been uniformly made. 

A conveyance then in writing, sealed and delivered by the 
vendor in each case, was sufficient to pass the title from Phil- 
lips to Stephens, and from Stephens to Marshall. The con- 
veyance from Marshall to Sicard is unexceptionable. 

If the original deeds had been produced, their execution 
was, we think, so proved, that they ought to have been sub- 
mitted tothe jury. If this be correct, it cannot be doubted 
that the copies were admissible. The loss of the originals is 
proved incontestably, and the truth of the copies is beyond 
question. 

We think, therefore, that the court erred ‘¢in rejecting the 
copies of the deeds from Phillips to Stephens, and from Ste- 
phens to Marshall, and from Marshall to Sicard.”” Conse- 
quently, the first instruction to the jury, “ that the plaintiff 
has given no evidence to support the first count on the de- 
mise of Sicard,”’ ought not to have been given. 

The second instruction, that a possession taken under a junior 
patent, which interferes with a senior patent, the lands co- 
vered by which are totally unoccupied by any person hold- 
ing or claiming under it, is not limited by the actual inclo- 
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sure, but is co-extensive with the boundaries claimed under 
such junior patent, is entirely correct, and conforms to the de- 
cisions of this court. ° 

The third instruction is also correct. The second count in 
the declaration, being on a demise from a different party assert- 
ing a different title, is not distinguishable, so far as respects the 
bar of the act of limitations, from a new action. See Miller’s 
Heirs v. M’lntyre, at this term. The construction of the act 
of limitations, that if adverse possession be taken in the life 
time of the ancestor, and be continued for twenty years, and 
for ten years after the death of the ancestor, no entry being 
made by the ancestor or those claiming under him, the title is 
barred, is established by the decisions of this court as well as 
of the courts of Kentucky. 4 Wheat. 213. This point may 
perhaps determine the cause ultimately in favour of the de- 
fendants. But as this court cannot know judicially that the 
verdict of the jury was founded on the bar created by the ad- 
verse possession of the defendants, and not on the want of title 
in the plaintiffs, whose title deeds were excluded by the cir- 
cuit court; the judgment must be reversed, and the cause re- 
manded with directions to award a venire facias de novo. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the dis- 
trict of Kentucky, and was argued by counsel; on considera- 
tion whereof, this Court is of opinion, that there is error in 
the proceedings and judgment of the said court in this, that 
the said court rejected the copies of the deeds offered by the 
plaintiffs as evidence, being of opinion that there was no proof 
of the execution of two of them. Therefore it is considered 
by the Court, that the judgment of the said circuit court be 
reversed and annulled, and that the cause be remanded to the 


said circuit court with directions to award a venire facias de 
novo. 











JANUARY TERM 1832. 141 


Tue Unirep Srarzs v. James Paut. 


The third section of the act of congress, entitled “an act more effectually te 
provide for the punishment of certain crimes against the United States, and 
for other purposes,” passed March 3, 1825, is to be limited to the laws of the 
several states in force at the time of its enactment. 


THIS case came before the court on a certificate of division of 
opinion of the judges of the circuit court of the United States 
for the southern district of New York. 

The defendant, James Paul, was indicted at October term 
1830 of the circuit court. The indictment found by the grand 
jury was as follows: 

Southern District of New York, ss. 

The jurors for the United States of America within and for 
the circuit and district aferesaid, on their oaths present, that 
James Paul, late of West Point, on the 10th day of Septem- 
ber in the year of our Lord 1830, about the hour of ten in the 
night of the same day, with force and arms, at West Point, in 
the county of Orange, within the state of New York, under 
the sole jurisdiction of the United States of America, and 
within the jurisdiction of this court, (the store of John H. 
Lane, in which said store goods and merchandise, the property 
of the said John H. Lane, was kept for use and sale) there 
situate, feloniously and burglariously did break and enter, 
with intent the goods and merchandise of the said John H. 
Lane in the said store then and there being found, then and 
there feloniously and burglariously to steal, take, and carry 
away, against the peace of the people ef the United States and 
their dignity. 

To which indictment the prisoner pleaded not guilty, and 
by his counsel moved that the said indictment be quashed 
upon the following grounds: 

That the third section of the act of congress, entitled ‘‘ an 
act more effectually to provide for the punishment of certain 
crimes against the United States, and for other purposes,” 
passed March 3, 1825—Laws U. S. vol. 7, p. 393—is to be 
limited to the laws of the several states in force at the time of 
its enactment, 
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By the revised statutes of the state of New York, passed in 
1829—vol. 2 Rev. Stat. p. 669, part 4, ch. 1, title 3, art. 2, 
sec. 17—a burglary in the third degree is enacted a breaking - 
and entering, in the day or night, any shop, store, &c., in 
which any goods, &c. are kept for use, sale, or deposit, with 
intent to steal therein, or commit any felony; and by the 21st 
of the same act, this offence is punishable by imprisonment in 
the state prison for a term not exceeding five years. 

Upon the said question thus occurring before the said court, 
the opinions of the said two judges were divided, and upon 
request of counsel, the point upon which the said division of 
opinion occurred was stated in manner aforesaid, under the 
direction of the said judges, and certified under the seal of the 
said court, to the Supreme Court of the United States, at their 
next session, to be held at the city of Washington on the se- 
cond Monday of January, A.D. 1831. 

The prisoner was arrested on a charge of breaking, with an 
intention to steal, into a store situated at West Point, in the 
state of New York, and within the sole and exclusive juris- 
diction of the United States. The store was not in any way 
identified with a dwelling: and the offence therefore was not a 
burglary at common law, nor by the laws of New York.as ex- 
isting in 1825; but was created a burglary in the third degree 
by the Revised Statutes of New York going into operation 
in 1829. 

The case was submitted to the court without argument, by 
Mr Taney, attorney-general of the United States; and by Mr 
Washington Quincy Morton, for the defendant. 


Mr Chief Justice Marsnatt stated it to be the opinion of 
the court, that the third section of the act of congress, entitled 
*¢¢ an act more effectually to provide for the punishment of cer- 
tain crimes against the United States, and for other purposes, ”’ 
passed March 3, 1825, is to be limitedto the laws of the sey- 
eral states in force at the time of its enactment. This was 
ordered to be certified to the circuit court for the southern 
district of New York. 
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’ Ropert Ontver, Tue Bank or tue Unirep States, anp 

THE Unton Bank or Marytanp, AssIGNeEES or SMITH 
‘ anp Buctanan, Houuws anv M’Brar, Anp Joun S. 
Sryies, Extcuror or Grorce Stryies, APPELLANTS V. 
JAMES ALEXANDER AND SEVENTY-SEVEN OTHERS, SEAMEN 
OF THE Sutp WARREN, APPELLEES. 


On proceedings under libels in the district and circuit courts of the United States 
of the district of Maryland, claiming seamen’s wages from the ship Warren and 
her freight, upon which, in the circuit court a general decree, pro forma, against 
the libellants was entered, for the purpose of an appeal to this court: a decree 
was here made, by which thirty-two thousand eight hundred and seventy-two 
dollars and thirty cents were adjudged to be due to the libellants from the re- 
spondents, as part of their wages, to be paid to them pro rata; and by the mandate 
of this court, the circuit court was ordered to ascertain the sums due, respectively, 
to each of the libellants. This was done: and on the report of a commission, 
fixing the several sums so due, a separate decree was entered in the circuit 
court for the sum so found due to each libellant respectively. None of the 
sums decreed to be due amounted to one thousand dollars. The amount of 
the several sums adjudged to be due by the several separate decrees, was 
thirty-two thousand dollars and upwards. From these separate decrees the 
respondents in the circuit court prayed an appeal to this court; and gave a 
several appeal bond upon the appeal from each decree, as well as a joint appeal 
bond for the whole. The appeal was dismissed, upon the ground that the sum 
in controversy in each case was less than two thousand dollars. 

This is a case of wages, in which there is necessarily a several and distinct con- 
tract with each seaman for the voyage, at his own rate of wages; and though 
he may sign the same shipping paper, no one is understood to contract jointly 
with, or to incur responsibility for any other. 

The shipping articles constitute a several contract with each seaman to all intents 
and purposes, and are so contemplated by the act of congress for the govern- 
inent and regulation of seamen in the merchant service: and have been so 
practically interpreted in courts of justice, as well as by merchants and matiners 
in all commercial nations in modern times. 

It is well known that every seaman has a right to sue severally for his own wages 
in the courts of common law, and that a joint action cannot be maintained in 
such courts by any number of seamen for wages accruing uader the same ship- 
ping articles for the same voyage. The reason is, that the common law will 
not tolerate a joint action, éxcept by persons who have a joint interest; if the 
cause of action is several, the suit must be several. 

But a different course of practice has prevailed for ages in the court of admiralty, 
in regard to suits for seamen’s wages. It is a special favour, and a peculiar 
privilege allowed to them, and to them only; and is confined strictly to de- 
mands for wages. 

Although the libel is in its form joint, the contract is always treated in the admi- 
ralty according to the truth of the case, as a several distinct contract wit® each 
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seaman. Each is to stand or fall by the merits of his own claim, and is un- 
affected by that of his co-libellants. 

The defence which is good against one seaman, may be wholly inapplicable to 
another. One may have been paid; another may not have performed the ser- 
vice; and another may have forfeited in whole or in part his claim to wages. 
But no decree whatever, which is made in regard to such claims, can possibly 
avail to the prejudice of the merits of others, which do not fall within the same 
predicament. And wherever from the nature of the defence it is inapplicable 
to the whole crew, the answer invariably contains separate averments, and is 
applied to each claim, according to its own peculiar circumstances. 

The decree follows the same rule, and assigns to each seaman severally the 
amount to which he is entitled, and dismisses the libel as to those and those 
only who have maintained no right to the interposition of the court in their 
favour. 

The whole proceeding, though it assumes the form of a joint suit, is in reality a 
mere joinder of distinct causes of action by distinct parties, growing out of the 
same contract; and bears some analogy to the known practice at common law, 
of consolidating actions founded on the same policy of insurance. The act of 
congress adopts and sanctions the practice. 

One seaman cannot appeal from a decree made in regard to the claim of another; 
for he has no interest in it, and cannot be aggrieved by it. 

It is very clear that no seaman can appeal from the district to the circuit court, 
unless his own claim exceeds fifty dollars; nor from the circuit to the supreme 
court unless his claim exceeds two thousand dollars. And the same rule ap- 
plies to the owners or other respondents, who are not at liberty to consolidate 
the distinct demands of each seaman into an aggregate, thus making the claims 
of the whole the matter in dispute; but they can appeai only in regard to the 
demand of a seaman which exceeds the sum required by law for that purpose, 
as a distinct matter in dispute. 


APPEAL from the circuit court of the United States for the 
district of Maryland. 


Mr Hoffman, for the appellees, moved to dismiss the appeal 
for want of jurisdiction; the sum in controversy between the 
appellants and the individual appellees not being sufficient to 
sustain the appeal. . 

The motion was argued by Mr Wirt and Mr Taney for the 
appellants; and by Mr Hoffman for the appellees. 


Mr Justice Story delivered the opinion of the Court. 

This is an appeal from certain decrees of the circuit court of 
the district of Maryland, rendered in pursuance of the man- 
date of this court when the same cause was formerly before 
us; the report of which will be found in 5 Peters’s Rep. 675, 
et seq. 
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After the cause was remanded, the circuit court referred it 
to a commissioner to ascertain and report to the court the sums 
respectively due to each of the officers and seamen, who were 
libellants for their wages, and interest thereon. In conformity 
with this order of reference, the commissioner made reports 
of the amount so due to each of the libellants then before the 
court; and thereupon the court, after confirming the second and 
final report of the commissioner, proceeded to enter a separate 
decree for each libellant for the amount so found due to him; 
and to apportion, pro rata, the payment of the same out of the 
funds in the hands of Robert Oliver and others, the assignees 
in whose hands the funds were attached: and to decree the 
deficit to be paid by the owners of the ship Warren. The 
sums so decreed to the libellants, respectively, in no case ex- 
ceeded nine hundred dollars, and most of them fell short of 
five hundred dollars. From the separate decrees so rendered, 
the assignees prayed an appeal to this court, and gave a seve- 
ral appeal bond, upon the appeal from each decree; as well as 
a joint appeal bond forthe whole. Under these circumstances 
a motion has been made to dismiss the appeal, upon the ground 
that the sum in controversy in each decree is less than two 
thousand dollars; and as such, is insufficient to give this court 
appellate jurisdiction. The motion is resisted upon the other 
side, upon the ground that the aggregate in controversy, under 
the whole of the decrees taken together, greatly exceeds that 
value. ° 

The question is one of great practical importance; but, in 
our judgment, not of any intrinsic difficulty. The present is 
a case of seamen’s wages, in which there is necessarily a seve- 
ral and distinct contract with each seaman, for the voyage, at 
his own rate of wages; and though all may sign the same ship- 
ping paper, no one is understood to contract jointly with, or 
to incur responsibility for any of the others. The shipping 
articles constitute a several contract with each seaman to all 
intents and purposes; and are so contemplated by the act of 
congress for the government and regulation of seamen in the 
merchants’ service; act of 1790, chap. 29; and have been so 
practically interpreted by courts of justice, as well as by mer- 
chants and mariners, in all commercial nations in modern times. 


It is well known that every seaman has a right to sue several 
Vou. VI.—T 
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for his own wages in the courts of common law; and that a 
joint action cannot be maintained in such courts by any num- 
ber of the seamen, for wages accruing under the same ship- 
ping articles for the same voyage. The reason is, that the 
common law will not tolerate a joint action, except by persons 
who have a joint interest, and upon a joint contract. If the 
cause of action is several, the suit must be several also. But 
a different course of practice has prevailed for ages in the court 
of admiralty, in regard to suits for seamen’s wages. It isa 
special favour, and a peculiar privilege allowed to them, and 
to them only; and is confined strictly to demands for wages. 
The reason upon which this privilege is founded, is equally wise 
and humane: it is to save the parties from oppressive costs and 
expenses, and to enable speedy justice to be administered to 
all who stand in a similar predicament; in the expressive lan- 
guage of the maritime law, velis levatis. And the benefit is 
equally as great to the ship owner as to the seamen; though 
the burthen would otherwise fall upon the latter, from their 
general improvidence and poverty, with a far heavier weight. 
A joint libel may therefore always be filed in the admiralty by 
all the seamen who claim wages for services rendered in the 
same voyage, under the same shipping articles. But although 
the libel is thus in form joint, the contract is always treated in 
the admiralty according to the truth of the case, as a several 
and distinct contract with each seaman. Each is to stand or 
fall by the merits of his own claim, and is unaffected by those 
of his co-libellants. The defence which is good against one 
seaman, may be wholly inapplicable to another. One may 
have been paid; another may not have performed the service; 
and another may have forfeited in whole or in part his claim 
to wages. But no decree whatsoever, which is made in regard 
to such claim, can possibly avail to the prejudice of the merits 
of others, which do not fall within the same predicament. 
And wherever, from the nature of the defence, it is inappli- 
cable to the whole crew, the answer invariably contains sepa- 
rate averments; and is applied to each claim according to its 
own peculiar circumstances. The decree follows the same 
rule, and assigns to each seaman severally the amount to which 
he is entitled; and dismisses the libel as to those, and those 
only, who have maintained no right to the interposition of the 
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court in their favour. The whole proceeding, therefore, from 
the beginning to the end of the suit, though it assumes the 
form of a joint suit; is in reality a mere joinder of distinct 
causes of action by distinct parties, growing out of the same 
contract, and bears some analogy to the known practice at the 
common law, of consolidating actions against different under- 
writers, founded upon the same policy of insurance. Be this 
as it may, it is the established practice of the admiralty. The 
act of congress already referred to, adopts and sanctions the 
practice; and it enacts that in proceedings in rem against the - 
ship for mariners’ wages, ‘all the seamen or mariners, having 
cause of complaint of the like kind against the same ship or 
vessel, shall be joined as complainants.” Act of 1790, ch. 29, 
sect. 6. It thus converts what by the admiralty law is a pri- 
vilege into a positive obligation, where the seamen commence 
a suit at the same time in the same court, by a proceeding in 
rem for their wages. And it further directs, that “ the suit 
shall be proceeded on in the said court, and final judgment be 
given, according to the course of admiralty courts in such cases 
used.””? Act of 1790, ch. 29, sect. 6. 

From this summary view of the nature and operation of the 
proceedings in the admiralty in cases of joint libels for wages, 
it is obvious that the claim of each seaman is distinct and seve- 
ral; and the decree upon each claim: is in like manner distinct 
and several. One seaman cannot appeal from the decree made 
in regard to the claim of another; for he has no interest in it, 
and cannot be aggrieved by it. The controversy, so far as he 
is concerned, is confined solely to his own claim; and the mat- 
ter of dispute between him and the owners, or other respond- 
ents, is the sum or value of his own claim, without any refer- 
ence to the claims of others. It is very clear, therefore, that 
no seaman can appeal from the district court to the circuit 
court, unless his own claim exceeds fifty dollars; nor from the, 
circuit court to the Supreme Court, unless his claim exceeds 
two thousand dollars. And the same rule applies to the owners 
or other respondents, who are not at liberty to consolidate the 
distinct demands of each seaman into an aggregate, thus mak- 
ing the claims of the whole the matter in dispute; but they 
ean appeal only in regard to the demand of a seaman which 
exceeds the sum required by law for that purpose, as a distinct 
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matter in dispute. If the law were otherwise, it would ope- 
rate in a most unjust and oppressive manner: for then the sea- 
men would be compellable to file a joint libel; and if any con- 
troversy existed as to the claim of a single seaman, all the 
others would be compellable to be dragged before the appel- 
late tribunals, and incur enormous expenses; even when their 
own rights and claims were beyond all controversy, and in 
truth were not controverted. The form of proceeding would 
thus be made an instrument to subvert the very object for 
which it was instituted. 

But it has been argued, that this court formerly entertained 
jurisdiction of this very cause upon an appeal by the seamen, 
and passed a decree in their favour; and that the present ap- 
peal is to the erroneous proceedings of the circuit court in 
carrying into effect that decree: and if the seamen may appeal, 
the original respondents may appeal also. It is true that the 
appeal was taken by the scamen, and jurisdicticn entertained 
by this court in the manner stated at the bar; but a moment’s 
attention to the state of facts and posture of the case at that 
time, will show that the conclusion now attempted to be drawn 
from them is wholly unsupported. There was nothing then 
upon the record to show what were the amounts respectively 
claimed by, and due to the seamen. The decrees, both inthe 
district. court, and in the circuit court, were, by the consent of 
the parties, pro forma, dismissing the libel as to all the libel- 
lants, without any inquiry into or ascertainment of the claim 
of any one of them: and this dismissal was for the avowed 
purpose of taking an appeal to this court, in order to settle the 
only real controversy between the parties to the appeal; viz. 
whether the funds in the hands of the assignees were liable to 
the claims of the seamen in point of law. Such a proceeding, 
assented to by all the parties in interest, necessarily admitted 
that the sums in controversy between the parties were suffi- 
cient to found the appellate jurisdiction of this court. The 
argument at the bar proceeded upon this implied admission; 
and there was nothing in the record before the court that con- 
tradicted the admission. It was not possible for the courts, 
therefore, to know what was due or claimed by each seaman; 
and though consent cannot give jurisdiction to this court by 
way of appeal, where the matter in dispute is less than two 
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thousand dollars; yet an admission of a sufficient value by the 
parties is presumed to be correct, where the record does not 
establish the contrary. 5 Peters’s Rep. 

In looking into the original proceedings, which are not, in- 
deed, now before us, except for incidental purposes, but only 
such as have been consequent upon the mandate, it appears 
that the original libel was by Shepperd alone; that by subse- 
quent amendments other libellants were added; that in the 
year 1819 another amended libel was filed, embracing all the 
libellants, and asserting claims on their part to wages in the 
aggregate to the amount of thirty-one thousand dollars; and 
that subsequently, in December 1825, another amended libel 
or petition was filed in behalf of the libellants, making the 
assignees parties, and making a positive claim for interest also 
upon the amount of their wages. It was upon the libels thus 
amended and filed, that the decree of this court, as well as 
those of the court below, were founded. And the last asserts, 
on the part of one of the libellants (Stephen Cassin), a claim 
for three thousand four hundred and seventy-six dollars and 
fifty-one cents, leaving the claims of the others in the most 
general form, with no averments ascertaining the amounts 
which were then respectively demanded by them. Indeed, 
the very loose and inartificial structure of all the libels, could 
not escape observation; and might, in earlier stages of the 
cause, have been open to objection for the want of due cer- 
tainty and precision, if any exceptions had been specially pro- 
moted on behalf of the respondents: but as none were made, 
there was an implied waiver of all imperfections of this sort. 
This court, in its decree, affirmed the right of the seamen to 
their wages, and directed a separate and several decree to be 
entered for the amount due to each libellant respectively; as 
soon as the same should be ascertained by a commissioner. 
So that the decree itself severed the claims of the libellants in 
all future proceedings in the cause; as in truth these claims 
ought to have been severally propounded in the original libel. 
It is manifest, then, that each libellant has no joint interest in 
the claim of any other; and that each is in its nature and cha- 
racter distinct and independent: and the amount in contro- 
versy being now ascertained by a several decree, that consti- 
tutes, in regard to the respondents, the sole matter in dispute 
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between them, and the respective libellants. Neither party 
can, then, claim an appeal to this court, in regard to the claim 
of any libellant, unless that claim exceeds two thousand dol- 
lars. The case is not distinguishable in principle from that of 
an information of seizure, or a libel on a capture as prize, where 
various claims are interposed for different portions of the pro- 
perty by persons claiming the same by distinct and indepen- 
dent titles. In such a case, though the original libel is against 
the whole property jointly, yet it is severed by the several 
claims; and no appeal lies by either party, unless in regard to 
a claim exceeding the sum of two thousand dollars in value. 
This has been the long and settled practice in the admiralty 
courts of our country. 

Upon the whole, it is the opinion of this court, that for the 
want of jurisdiction the present appeal must be dismissed; no 
one of the decrees in the circuit court involving a matter in 
dispute sufficient in value to justify the exercise of the appel- 
late authority of this court. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of Maryland, and was argued by counsel; on consideration 
whereof, it is the opinion of this Court, that for the want of 
jurisdiction the present appeal must be dismissed; none of the 
decrees in the circuit court involving a matter in dispute suffi- 
cient in value to justify the exercise of the appellate authority 
of this Court. Whereupon it is ordered and adjudged by this 
Court, that this appeal be, and the same is hereby dismissed, 
for want of jurisdiction as aforesaid. 
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Seto SprInG AND oTHERS, PLAINTIFFS IN Error y. THE 
ExecurTors or Wiii1am Gray, DEFENDANTs IN Error. 


The master of a ship, who with the other members of a mercantile house were 
owners of the vessel which he commanded, with the approbation of the firm, 
signed a bill of lading to deliver certain articles of merchandize, the property of 
the shipper, at the port of destination of the vessel, “ freight to be paid for the 
goods as per agreement indorsed.” The agreementindorsed was, that the owners 
of the ship should have, as the freight of the ship, one half of the net profits on 
the proceeds of the goods, which were to be invested in a return cargo, to be 
consigned to and sold by the shipper. The proceeds of the outward cargo 
were received by the shipper, part in goods, and part in money; a portion of 
the cargo having been left unsold by the vessel where they were delivered. 
The transaction was made the subject of an account current by the owners of 
the vessel with the shipper of the goods, and a large balance was claimed to 
be due to them on the said account. The shipment was made in May 1810, 
and in May 1829, a suit was instituted for the recovery of the balance, stated 
to be due on an account current. The defendants, the executors of the 
shipper, pleaded the statute of limitations of the state of Maine. The defend- 
ants replied, that the accounts and promises arose “from such accounts as 
concern the trade of merchandise between merchant and merchant, their fac- 
tors and servants.” The plaintiffs admitted they had no other cause of action 
than such as arose from the bill of lading, and the contract indorsed thereon. 
Held, that the bill of lading and the contract were not sufficient to maintain 
the issue joined on the part of the plaintiffs in respect to the replication of mer- 
chants’ accounts. ‘ 

The statute of limitations of Maine is copied from the 21st of James I., and its 
words are, “all actions of account and upon the case, other than such ac- 
counts as concern the trade of merchandise, between merchant and merchant, 
their factors or servants, &c. shall be commenced.” It would seem to be the 
necessary construction of these words that the action on the case to which the 
exception applies, must be founded on an account. The language of the act 
conveys the same meaning as if it had been “all actions of account, and all 
actions on the case, other than such as are founded on such accounts as con- 
cern the trade of merchandise,” &c. The foundation of the action must be 
an account, not a contract. 

From the association of actions on the case, a remedy given by the law for al- 
most every claim for money, and for the redress of every breach of contract 
not under seal, with actions of account, which lie only in a few special cases; 
it may reasonably be conceived that the legislature had in contemplation to 
except those articles only for which account would lie. The words certainly 
imply that the action should be founded on an account. The account must 
be one which concerns the trade of merchandise. 

The case presented by the exception is not every transaction between merchant 
and merchant; not every accotint which might exist between them; but it 
must concern the trade of merchandise. It is not an exemption from the act, 
attached to the merchant, merely as a personal privilege; but an exemption 
which is conferred on the business as well as on the persons between whom 
that business is carried on. The accounts must concern the trade of merchan- 
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dise; and the trade must be, not an ordinary traffic between a merchant and 

apy ordinary customer, but between merchant and merchant. 

The “ trade of merchandise which can present an account protected by the ex- 
ception, must be not only between merchant and merchant, but between the 
plaintiff and defendant. The account—the business of merchandize which 
produces it, must be between them. 

A charter party, a contract by which the owner lets his vessel to another for 
freight, does not change its character because the parties happen to be mer- 
chants. It is still a special contract, whereby a compensation is stipulated for 
a service to be performed; and not an “ account concerning the trade of mer- 
chandize.”” It is no more “an account,” and no more connected with “ the 
trade of merchandise” than a bill of exchange, or contract for the rent of a 
house or hire of a carriage, or other single transaction which might take place 
between individuals who happen to be merchants. An entry of it in the 
books of either could not change its nature, and convert it from an insulated 
transaction between individuals into an account concerning the trade of mer- 
chandize between merchant and merchant. They must depend on the nature 
and character of the transaction, not on the books in which either party may 
choose to enter a memorandum or statement of it. 

The English cases certainly do not oppose the construction given by the court to 
the words of the statute: the American cases, as far as they go, are in favour of it 

On a commercial question especially, or one deeply interesting to merchants, and 
to merchants only; the settled law of New York is entitled to great respect. 

ERROR to the circuit court of the United States for the dis- 

trict of Maine. 

This action was originally instituted in March 1829, by the 
plaintiffs in error, who survived Andrew M. Spring, their co- 
partner, in the court of common pleas of the county of York, 
in the state of Maine, by process of attachment; and was re- 
moved to the circuit court of the United States, upon the peti- 
tion of the defendants. 

The action was assumpsit; and in the declaration the first 
count was for the balance of an account current, which account 
was annexed to the writ. The second count was for money 
had and received. 

The defendants pleaded the general issue, which was joined; 
and also the statute of limitations. The plaintiffs, to their pleas 
of the statute, replied that ‘the accounts and promises arose 
from such accounts as concern the trade of merchandise be- 
tween merchant and merchant, their factors and servants;’’ and 
issue was taken on the replication. 

The declaration described the plaintiffs as copartners on the 
ist day of July 1821, ‘‘transacting business as merchants in the 
name of Seth Spring and Company.”’ The defendants’ intestate 
was described as “ William Gray, late of Boston, deceased.”’ 

The account annexed to the writ was as follows: 
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This account grew out of a special contract between the 
parties; and the evidence and instructions of the court to the 
jury were set forth in a bill of exceptions; which stated that 
the plaintiffs, to maintain the issues on their part, offered in 
evidence and read to the jury: 

A bill of lading of the outward cargo of the Morning Star, 
signed by Andrew M. Spring, with the amount or contract on 
the back of it, signed by William Gray and Seth Spring and 
Sons. The bill of lading was in the usual form, and stipulated 
that the cargo should be delivered at Algiers, to Andrew M. 
Spring, thc freight to be paid as per agreement indorsed on 
the same. The agreement was as follows: 

The proceeds of the within cargo, amounting to thirty-five 
thousand two hundred and two dollars eighty-three cents, as 
per invoice, costs and charges, is to be invested in Algiers or 
some other port (after deducting all charges, consignee’s com- 
mission included, except freight and premium of insurance 
within, of which two last mentioned charges are to be made 
on the goods), and returned in the said barque Morning Star 
to Boston, when Seth Spring and Sons (owners of said barque) 
are to recover one half of the net profits thereon, in lieu of 
freight and primage, the voyage round. The consignee’s com- 
missions to be two and a half per cent on the sales of the 
within cargo; and no commissions to be charged in Boston 
except what is paid an auctioneer. 

Setu Sprine Anp Sons, 
Witxiam Gray. 

$35,202 83. 

Also letters of instructions addressed by William Gray to 
Andrew M. Spring, relative to the voyage of the Morning Star; 
and also the correspondence on the accounts of Andrew M. 
Spring, and of the consignees and others relative to the trans- 
action. The plaintiffs’ counsel having closed their evidence, 
they were inquired of by the court whether they had any other 
cause of action than such as arose from the bill of lading of the 
outward cargo of the barque Morning Star, and the contract 
indorsed thereon; answered that they had not. 

And thereupon the defendants’ counsel moved the court to 
instruct the jury, that inasmuch as the plaintiffs had admitted 
that their whole cause of action arose from said bill of lading 
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and contract indorsed thereon; the said bill of lading, and con- 
tract, with the other papers, documents, and testimony afore- 
said, were not sufficient evidence, in point of law, to maintain 
the issue joined on the part of the plaintiffs, in respect to their 
replication of merchants’ accounts. 

The plaintiffs’ counsel objected to such instructions, and 
prayed the court to instruct the jury, that the evidence intro- 
duced was sufficient to prove, and did prove, the issue last 
aforesaid on the part of the plaintiffs. 

But the court instructed the jury that inasmuch as the plain- 
tiffs had admitted that their whole cause of action arose from 
said last mentioned bill of lading, and contract indorsed there- 
on; the said bill of lading and contract, with the other papers, 
documents, and testimony aforesaid, were not sufficient evi- 
dence, in point of law, to maintain the issue last aforesaid on 
the part of the plaintiffs. 

And thereupon the jury returned their verdict for the de- 
fendants on this issue; and upon the general issue, they found 
no verdict. 

The court gave a judgment for the defendants; and the plain- 
tiffs prosecuted this writ of error. 

The case was argued by Mr Evans for the plaintiffs; and by 
Mr Webster for the defendants. 


The plaintiffs contended, 1. That the question whether the 
accounts in suit were such as concerned the trade of merchan- 
dise, was a question for the jury solely; which they should 
have been at liberty to consider. And, 2. That the accounts 
in suit are within the exception of the statute. 

For the plaintiffs, it was argued, by Mr Evans, that the direc- 
tion of the court to return a verdict for the defendants was erro- 
neous; as the question whether the accounts between the plain- 
tiffs and the defendants’ testator were, or were not, “ merchants’ 
accounts”’ was one of fact and not of law; and therefore proper 
for the jury exclusively. Bass v. Bass, 8 Pickering, 187. 

The main question in the case is, whether the account and 
the agreement, taken together, do not amount to an account 
between merchant and merchant, within the exception in the 
statute of limitations of merchants’ accounts. 

An exception always operates to take a case which comes 
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within it, out of the operation of the enacting clause; and what- 
ever is within the exception is exempted from the effects of 
the law. 

The exemption of merchants’ accounts has reference to the 
character of the parties; and not to the nature of their dealing, 
or the subject matter of the account between them. The ac- 
count on which this action is founded, is fully within this 
principle. 

The statute of limitations has sustained various fortunes 
since its enactment. The dispositions of courts towards its 
objects have differed, and have frequently changed; and the 
cases in which it has been permitted to operate, have been 
diminished or increased, according to the opinion entertained 
of the policy of the system. At the present period the course 
of decisions is to restore the law to its full force; and to give 
all its provisions their full influence. The exception of mer- 
chants’ accounts is in clear and express terms; and if relieved 
from the pressure of decided cases, there would be no difficulty 
in its application to the case before the court. The accounts 
between the parties, or at least the plaintiffs’ account, is one 
growing out of dealings between them and the defendants’ in- 
testate, of a mercantile nature. It has reference to the trans- 
portation of merchandise, its sale, and to the reinvestment of 
the proceeds. The account is not yet closed. 

Without going back to the history and progress of the va- 
rious conflicts which this exception has sustained, it may be 
proper to state, that in the first instance it was limited to ac- 
tions of account. Atlength it was extended to every form of 
proceeding at law or in equity, where accounts were sought to 
be recovered; various other questions succeeded, some of 
which, having a bearing upon that now before the court, are 
still debatable. 

The question how far the exception applies to closed or 
stated accounts; or whether only to those which are open or 
current? Is it required that some one item shall be within 
six years? 

Several cases maintain the last ground; they are chiefly from 
the courts of chancery. 2 Ves. 400; 6 Ves. 580; 15 Ves. 
199; 19 Ves. 148, 180; 15 Ves. 286; Gilb. Eq. Rep. 224; 
Bunbury, 217; 5 Johns. Ch. Cases, 522; 2 Eden, 169. There 
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is nothing in the language of the exception to authorise the 
construction adopted in these cases. Merchants’ accounts are 
excepted, without any limitation as to the period of the items 
which compose them, or as to the date of the first or last of 
those items. 

On the other hand, there are decisions which maintain the 
exception, and give it operation; although there is no item in 
the account within six years. 6 Term Rep. 119; 2 Saunders, 
127, 12, 6, 7; 6 Pick. 362; 2 Dall. 264; 2 Yeates, 105; 4 
Greenl. 339; 5 Cranch, 15; 3 Wilson, 94. 

Thus between the common law decisions and those by the 
courts of chancery, the exception is entirely annihilated. Both 
cannot be law; and by some of the authorities, merchants’ ac- 
counts are no more favoured than other accounts, against the 
plain intent of the statute. 

It is admitted that closed or stated accounts are not within 
the exception. The cases to this principle are, 2 Saunders, 
124; 2 Johns. Rep. 200; 20 Johns. Rep. 533. 

Another question was discussed in the circuit court, which 
may have its influence in this court. How far accounts, to 
entitle them to the protection of the exception, should be 
mutual? It is said accounts must exist on both sides. The 
doctrine of mutuality of accounts is found in Bul. N. P. 149; 
20 Johns. 583. 

This doctrine has been engrafted, very strangely, on the 
exception under consideration. An accurate examination of 
the authorities will satisfy the court, that to uphold this excep- 
tion mutuality is not requisite. The words of the law are not 
accounts “ between merchant and merchant,” but ‘¢ trade be- 
tween merchant and merchant.’? And the case before the 
court shows mutual accounts. The transactions to which the 
account refers, are those of mutual dealing, requiring that ac- 
counts should have been kept, and that the results of those 
dealings should be stated in that form. The books of the 
plaintiffs show an account, and so do the books of the defend- 
ants’ testator—not with the plaintiffs in their name, but 
of the business in which they were concerned, and in the 
profits in which both parties were interested. It is said, how- 
ever, that there was in these transactions nothing but a con- 
tract—no trade—no merchandize. 
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The parties were merchants. The subject of their transac- 
tions was merchandise: and it was to be transported to a fo- 
reign place, to be sold there; the proceeds to purchase other 
merchandise, which was to be brought back to be sold here; 
and after the original cost of the merchandise should be repaid, 
the residue was to be divided between the parties. In all this 
accounts were required. Do they not concern the trade of 
merchandise? 

Does the agreement alter the nature of these transactions? 
In every trade there is an agreement, written or otherwise: as 
to factors it is generally a written contract; and this case may 
well be considered as one between merchant and factor. The 
contract was made with the partnership, and they appointed 
one of themselves to see it executed. In doing this, the per- 
son appointed acts under the agreement, and the advantages 
which accrue to him, accrue to the plaintiffs. It was, without 
doubt, one of the inducements to the contract, that a partner 
of the firm should execute it. Courts look at the substance of 
agreements, not to the mere form. The bill of lading must 
necessarily have been signed by the master of the Morning 
Star. It would have been so signed, if they had appointed 
any other person to execute the agreement. The instructions 
of the shipper were for the same reason addressed to him. 

The whole transaction is but one contract; and the signature 
of the bill of lading by the master did not separate him from 
his co-partners. He became the agent of the firm to keep the 
accounts for them; and these accounts so kept were the ac- 
counts of all the partners. 


Mr Webster, contra. 

The case is one of contract, dépending on a special agree- 
ment between the owners of the Morning Star, and the ship- 
pers of the cargo. The vessel was to carry the property 
shipped for a proportion of the profits on the sales; and there 
were no profits. The whole transaction is contained in the 
bill of lading and the agreement, and the account is a bill of 
particulars growing out of the agreement. 

The plaintiffs, on being called upon, stated that their de- 
mand was founded entirely on the agreement. 

It is said that the question was one of fact, and not of law; 
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and that it was not properly taken from the jury by the court. 
Had this been so, yet as on the trial neither party requested 
the facts to be left to the jury, &c. and both were willing to 
consider the whole as matter of law; the objection is now out 
of place. 

[Mr Justice Story stated, that at the trial neither party re- 
quested the facts to be left to the jury. } 

But it is contended that this is purely a question of law. 
The counsel for the plaintiffs in error have so treated it by a 
reference to numerous cases. All the facts are admitted—the 
contract, and all the matters given or offered in evidence, are 
in writing; and they give rise to the only questions, which 
are legal ones, as to the construction of this written evidence. 
It is denied that the case in Pickering’s Reports applies; there 
many facts were controverted. 

This is not a matter of account within the exception of the 
statute of limitations. 

There is no item within six years; and this is necessary, 
although the case in Cranch is considered as giving a sanction 
to another principle. In some of the states, it has been held 
that it is necessary that the account should have an item within 
the limitation, but not in all. All the English decisions are 
otherwise. But the principle is not material in this case. 

The account must be current; existing on a running mutual 
account between merchants: it must be an open, and not a set- 
tled transaction. Thestatute has no relation to written books; 
the words apply to such a state of things as will require a party 
to account; and as are analogous to trusts. The relations be- 
tween the parties determine the nature of the cases. The 
mere fact that there is an account between the parties, is not 
sufficient. An account settled and stated, it is allowed, is not 
within the statute, and the reason is, that the matters of the 
‘account are no longer open, and the account has become a 
debt. 

The evidence to maintain the action shows no matter of 
account. The consignee was bound to account, but the ship 
owners, who signed the agreement, had no accounts to- keep. 


The consignee was not bailiff and receiver; and the old action 
of account would not lie. 
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The case does not exhibit any thing from which a claim to 
account could be made upon the defendants’ testator. He had 
received nothing. ‘The manner of paying the freight did not . 
make the transaction one of account: it was the same as a 
charter party of affreightment, and was a special agreement for 
a special purpose. It is not enough that a party is liable to 
pay money; to make it an account, he must have received 
something for which he is liable to account. Carthew, 226. 

There must be mutual accounts; debts and credits on both 
sides; mutual dealings: a debt or claim on one side, could not 
be an account, in the view of the exception. 

The ground on which the exception rests is, that the mer- 
chant looks to remittances, and a course of dealing between 
the parties at a distance, and the law regards the inconvenience 
of having settlements made within a short time. Some trans- 
actions between merchants are not, and cannot be closed with- 
in the period of six years; and for such cases the law intends 
to provide. Accounts between merchants are often kept open 
for a long time, in the expectation of remittances. 

The statute must have a full and reasonable construction. 
The account, to bring it within the exception, must relate to 
the trade of merchandise. The pleadings in this case exhibit 
the question in this form; but in this case there are no such 
relations. The cargo is placed in the hands of the captain for 
certain purposes only. 

Because the parties are merchants, and the goods shipped 
by the defendant’s testator were articles of merchandise, there 
is no application of the law. The demand must be one ina 
transaction, which being between merchant and merchant, the 
party called upon is bound to account. 


Mr Chief Justice MarsHatt delivered the opinion of the 
Court. 

This cause depends entirely on the question whether the 
plaintiffs are within the exception of the statute of limitations, 
made in favour of ‘¢ such accounts as concern the trade of mer- 
chandise between merchant and merchant. ”’ 

The plaintiffs in error brought an action on the case against 
the defendants, in the proper court of the state of Maine, 
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which was removed by the defendants into the circuit court 
of the United States for the district of Maine. 

The first count was for balance of accounts annexed to the 
writ; the second was for money had and received. The de- 
fendants pleaded non-assumpsit and the statute of limitations. 
Issue was joined on the first plea. To the second, the plaintiffs 
replied that the accounts and promises mentioned in the decla- 
ration are, and arose from such accounts as concern the trade 
of merchandise between merchant and merchant, their factors 
and servants; and issue was joined on this replication. 

At the trial the plaintiffs produced the bill of lading of the 
outward cargo of the barque Morning Star, signed by Andrew 
M. Spring, the master of said barque, with the contract on the 
back of it, signed by William Gray, the testator of the defend- 
ants, and by Seth Spring and Sons, the plaintiffs and owners 
of the barque Morning Star; which bill of lading and contract 
are in these words: 

Shipped in good order and well conditioned, by William 
Gray of Boston, a native citizen of the United States of Ame- 
rica, for his sole account and risk, in and upon the barque 
called the Morning Star, whereof is master for this present 
voyage, Andrew M. Spring, now in the harbour of Boston, 
and bound for Algiers; to say: [The merchandize is here de- - 
scribed by marks, numbers and quantities]; being marked and 
numbered as in the margin, and are to be delivered in like good 
order and well conditioned at the aforesaid port of Algiers, 
(the dangers of the seas only excepted), unto Andrew M. 
Spring, or to his assigns, he or they paying freight for the 
said goods, as per agreement indorsed hereon, without primage 
or average. In witness whereof, the said master of the said 
barque hath affirmed to four bills of lading of this tenor and 
date, one of which being accomplished, the other three then 
to stand void. Dated in Boston, May 26, 1810. 

AnpREW M. Sprine. 

The proceeds of the within cargo, amounting to thirty-five 
thousand two hundred and two dollars eighty-three cents, as 
per invoice, costs and charges, is to be invested in Algiers or 
some other port (after deducting all charges, consignee’s com- 
mission included, except freight and premium of insurance 
within, of which two last mentioned eharges are to be made 
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on the goods), and returned in the said barque Morning Star 
to Boston, when Seth Spring and Sons (owners of Said barque) 
are to recover one half of the net profits thereon, in lieu of 
freight and primage, the voyage round. ‘The consignee’s com- 
missions to be two and a half per cent on the sales of the 
within cargo; and no commissions to be charged in Boston 
except what is paid an auctioneer. 

Setru Sprine & Sons, 

Wirram Gray. 

$35,202 83. 

The plaintiffs also produced several letters and papers from 
William Gray, the master of the Morning Star, and others, 
respecting the outward voyage of the barque; together with the 
bills of lading and invoices of her inward cargo, which was 
delivered to the defendants. ‘They also produced an account 
from the books of Seth Spring and Sons, as fo’:ows: 


Dr. William Gray, Esq., of Boston, Mass., in account 














with Seth Spring and Sons. Cr. 

1810, Sept. Fer loss sustained on 1811. By amount of 

the sloop Fanny, captain Eben- | the outward cargo ol 

ezer Jordan, master, which said the barque Morning 

Gray insured 2,500 ™ Star, as per original 
1S11, Oct. For 35,000 gallons oil invoice and bill of 

in casks delivered him from lading 35,202 83 

barque Morning Star, William His halt the profits of 

Nason, master, at Boston, at 7s. | said Morning Star’s 

6d. per gal. 43,750 00, voyage 14,469 03 
127 cases oil delivered by same, at | 1829. on ncw 

$10 per case 1,270 00, due from estate of 


53,303 Ibs. cotton left with Mr Lear, 
and afterwards paid for by the 
Dey of Algiers to Com. Stephen 
Decatur, at 30 cents per Ib. 16,140 90) 

Cash paid by A. M. Spring ‘o Bain- 
bridge & Co. merchants, Eng- 
land, and by them passed to the 
credit of said Gray 2,000 00) 

Paid A. M. Spring his commissions, 
at 24 per cent on said barque’s 
outward cargo as per agreement; 880 00 

1829. Interest on loss on sloop 
Fanny 19 years 2,850 00 

Interest on one half the profite of 
Morming Star’s voyage, per, 
agreement * (14,758 41 


said William Gray. | 34,477 45 





| 




















When the plaintiffs had closed their evidence, the court 
asked whether they had any other cause of action than such as 
arose from the bill of lading of the outward cargo of the barque 
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Morning Star, and the contract indorsed thereon; and they an- 
swered that they had not. 

The counsel for the defendants then moved the court to in- 
struct the jury that inasmuch as the plaintiffs had admitted 
that their whole cause of action arose from said bill of lading 
and contract indorsed thereon, the said bill of lading and con- 
tract, with the other papers, documents and testimony afore- 
said, were not sufficient evidence in point of law to maintain 
the issue joined on the part of the plaintiffs, in respect to their 
replication of merchants’ accounts. 

The plaintiffs’ counsel objected to such instructions, and 
prayed the court to instruct the jury that the evidence intro- 
duced was sufficient to prove, and did prove, the issue joined 
on the part of the plaintiffs. 

The court instructed the jury that inasmuch as the plaintiffs 
had admitted that their whole cause of action arose from said 
last mentioned bill of lading and contract indorsed thereon, 
the said bill of lading and contract, with the other papers, 
documents and testimony aforesaid, were not sufficient evi- 
dence in point of law to maintain the issue last aforesaid on the 
part of the plaintiffs. To this instruction an exception was 
taken. 

A verdict was found for the defendants; and this writ of error 
brings up the judgment which was rendered thereon. 

The statute of Maine is copied from the 20th of James I., 
and its words are, ‘all actions of account and upon the case, 
other than such accounts as concern the trade of merchandise 
between merchant and merchant, their factors or servants, &c. 
shall be commenced,” &c. 

It would seem to be the necessary construction of these 
words, that the actions on the case to which the exception ap- 
plies, must be founded on an account. The language of the 
act conveys the same meaning as if it had been ‘all actions of 
account, and all actions on the case, other than such as are 
founded on such account as concerns the trade of merchan- 
dise,”” &e. The foundation of the action must be an account, 
not a contract. ; 

From the association of actions on the case, a remedy given 
by the law for almost every claim for money, and for the 
redress of every breach of contract not under seal, with actions 
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of account, which lie only in a few special cases; it may reason- 
ably be conceived that the legislature had in contemplation to 
except those actions only for which account would lie. Be 
this as it may, the words certainly require that the action should 
be founded on an account. The account must be one “ which 
concerns the trade of merchandise.”? The case protected by 
the exception is not every transaction between merchant and 
merchant, not every account which might exist between them, 
but it must concern the trade of merchandise. It is not an 
exemption from the act, attached to the merchant merely as a 
personal privilege, but an exemption which is conferred on the 
business as well as on the persons between whom that business 
is carried on. The account must concern the trade of mer- 
chandise: and this trade must be, not an ordinary traffic be- 
tween a merchant and any ordinary customers, but between 
merchant and merchant. This ‘‘ trade of merchandise,” which 
ean furnish an account protected by the exception, must be 
not only between merchant and merchant, but between the 
plaintiff and defendant. The account—the business of mer- 
chandise which produces it—must be between them. 

If these propositions be well founded, and we believe they 
are, let us apply them to the case. 

The defendants were undoubtedly merchants. The plain- 
tiffs, Seth Spring and Sons, were also merchants. But they 
were likewise ship owners. They were the proprietors of 
yessels which they hired to others for freight. A charter 
party, a contract by which the owner lets his vessel to another 
for freight, does not change its character because the parties 
happen to be merchants. It is still aspecial contract, whereby 
a compensation is stipulated for a service to be performed; and 
not an account concerning the trade of merchandise. It is 
no more ‘‘ an account,’’ and no more connected with “ the 
trade of merchandise,”’ than a bill of exchange or a contract 
for the rent of a house, or the hire of a carriage, or any other 
single transaction which might take place between individuals 
who happened to be merchants. An entry of it on the books 
of either could not change its nature, and convert it from an 
insulated transaction between individuals, into an account con- 
cerning the trade of merchandise, between merchant and mer- 
chant. This must depend on the nature and character of the 
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transaction, not on the book in which either party may choose 
to enter a memorandum or statement of it. 

Had the freight contracted for been a sum in gross, or a sum 
dependent on the space occupied by the cargo, or on its weight, 
or on any estimate of its value, it would have been perceived 
at once to be a claim founded on contract, and not on account. 

Is the nature of the transaction varied by the fact, that the 
freight to be paid by the charterer, instead of being a specific 
sum, or a sum to be ascertained by some given rule, is dependent 
on the profits of theadventure? That the salesof the outward and 
inward cargo, and ali the expenses attendant on the enterprize, 
must be examined in order to ascertain the amount of freight? 
This process must undoubtedly be gone through in an action 
on the contract, but does its necessity convert the action, 
which ought to be on the contract, into one founded on an ac- 
count concerning the trade of merchandise between merchant 
and merchant? The account of the sales of the outward cargo is 
to be adjusted between the shipper and his consignee, not be- 
tween the shipper and the ship owner in his adventitious cha- 
racter of a merchant. So the sales of the return cargo must be 
examined in order to ascertain whether any and how much 
profit has been made, and whether the ship owner is entitled 
to any and how much freight. But this account is not founded 
on trade and merchandise between the owner and affreighter 
of the vessel. It is founded on the trade of the affreighter 
alone, to which reference must be made in order to ascertain 
the amount of freight. Mr Gray could not be considered as 
the factor of Seth Spring and Sons, selling their goods. He 
was selling his own; and the relation between them was not 
that of merchant and factor, but of charterer and charteree of 
a vessel by special contract. 

If we were to decide this case on the words of the statute, 
we should not think that the plaintiffs had brought themselves 
within the exception. We should not consider the action as 
founded on ‘such an account as concerns the trade of mer- 
chandise between merchant and merchant.”’ 

This opinion is not changed by cases which are to be found 
in the books. , 

In Webber v. Tivil, 2 Saunders, 121, the plaintiff’s deela- 
ration contained two counts, one in indebitatus assumpsit for 
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money had and received by the defendant for the plaintiff’s 
use, and for goods, wares and merchandise sold and delivered, 
and the other on an insimul computasset. To the plea of the 
act of limitations the plaintiff replied, that the money in the 
several provisions mentioned became due and payable on trade 
between the plaintiff and defendant as merchants, and wholly 
concerned merchandise. The defendant demurred, and the 
whole court gave judgment in his favour. 

Morton, Justice, was of opinion, that only actions of account 
were within the exception. The report does not contain the 
reasons assigned by the other judges, otherwise than by stat- 
ing that they were the reasons given by Mr Jones in his argu- 
ment. These were that the statute intends to except nothing 
concerning merchandise between merchants, but only accounts 
current between them, whereas the declaration in the second 
count was on an account stated and agreed. He also con- 
tended, that the first count did not make a case to be brought 
within the exception, it being only a bargain for wares sold 
and for money lent; and although it concerned merchandise, 
and was between merchants, yet that was no reason why it 
should be excepted out of the statute; for if it should be except- 
ed, by the same reason every contract made between mer- 
chants would also be excepted; which was not the intention of 
the statute; for in the statute accounts between merchants 
only are excepted, and not contracts likewise. He also con- 
tended, that actions of account only were within the excep- 
tion. This point has been since overruled, though it seems to 
have been long considered as settled law. 

This case having been decided, as the reporter informs us, 
for the reasons assigned by Jones, his argument must be taken 
as the opinion of the court. It decides, that only accounts, 
not contracts, between merchants, even although they may 
concern the trade of merchandise, are within the exception, 
and that the accounts must be current. 

In Cotes v. Harris, at Guildhall, Dennison, Justice, held that 
the clause in the statute of limitations about merchants’ accounts 
extended only to cases where there were mutual accounts, and 
reciprocal demands between two persons. This was only the 
decision of a single judge; but Mr Justice Buller seems to have 
given it his sanction, also, by introducing it into his work. 
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Bul. Ni. Pri. 150. And Lord Kenyon quoted it with appro- 
bation in Cranth v. Kirkman, Peake’s Ni. Pri. 121, adding 
that he had furnished his note of the case to Mr Justice Buller. 

The distinction between an account current and an account 
stated, has been often taken, 1 Ves. 456; 4 Mod. 105; 2 Ves. 
400; 1 Mod. 270; and is now admitted. 

The English cases certainly do not oppose the opinion we 
have formed on the words of the statute. 

The American cases, as far as they go, are in favour of it. 

In Mandeville y. Wilson, 5 Cr. 15, this court said, that the 
exception extended to all accounts current, which concerned the 
trade of merchandise between merchantand merchant. Theonly 
addition made in this part of the opinion, to the words used 
in the statute, is the introduction of the word ‘ current.” 
The statute saves *‘ accounts current.” ‘The opinion pro- 
ceeds to say that an account closed by the cessation of dealing 
between the parties, is not an account stated, and that itis not 
necessary that any of the items should be within five years. 
This decision maintains the distinction between accounts cur- 
rent and accounts stated. ; 

In Ramchandu against Hammond, 2 Johns. 200, the court 
determined that the statute of New York, though slightly 
varying in its language from the English statute, was to be 
construed in the same manner, and ** must be confined to 
actions on open or current accounts.” “It must be a direct 
concern of trade: liquidated demands, or bills and notes which 
are only traced up to the trade or merchandise, are too remote 
to come within this description. ”’ 

In the case of Coster et al. v. Murray et al., 5th Johns. Ch. 
Rep. 522, a purchase of goods was made by the agents of the 
parties at Copenhagen, and shipped to the defendants, mer- 
chants in New York, on joint account under an agreement made 
by the agents, that the goods should be sold by the defendants, 
free from commission, and one-third of the proceeds paid to 
the plaintiffs, who were insurers. The goods were received 
and sold by the defendants, who mingled the money with their 
own, and refused to pay any part of it to the plaintiffs, unless 
on terms to which the plaintiffs would not accede. To a bill 
filed by the plaintiffs, the defendants pleaded the act of limi- 
tations. The plaintiffs contended that the claim was within 
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the exception of the statute in favour of accounts between mer- 
chants, and also that it related to the execution of a trust, and 
was therefore not within the statute. 

On the first point, Chancellor Kent said, “to bring a case 
within the exception of the statute, there must be mutual ac- 
counts, and reciprocal demands between two persons. 

<<In the present case there was no account current between 
the parties. There are no mutual and reciprocal demands.” 

‘¢ The defendants took charge of and agreed to be accounta- 
ble for some goods, or the proceeds thereof, in which the par- 
ties had a joint interest; and as concerns the parties, and as 
between them, this hardly seems to be a trade of merchandise 
between merchant and merchant.” 

The chancellor took a very elaborate review of all the English 
cases in which this exception had been discussed. Many of 
them went off on other points, many were indecisive, and 
some of them seem to be opposed to each other, though not 
on the precise question which has been argued in this case. 

He concluded this review by observing: ‘assuming the 
case hefore me to be one that concerned the trade of merchan- 
dise between merchant and merchant, I should rather be in- 
clined to think the statute was well pleaded, and that the case 
did not fall within the exception.” 

A decree was made in favour of the plaintiff on the other 
point, from which the defendant appealed to the court of 
errors. 

The cause was argued on several points, the first of which 
was, ‘‘ whether it came within the exception of the statute 
concerning the trade of merchandise between merchant and 
merchant, their factors or servants.” 

Mr ChiefJustice Spencer said the chancellor had examined the 
case very elaborately, and had come to the conclusion that the 
statute was well pleaded; and that the case docs not fall within 
the exception. He added, ‘‘ whether the statute is at all appli- 
cable to a case of mutual dealing and mutual credits between 
merchant and merchant, is a question not now necessary to be 
decided, because the present is not a case of that kind. On 
the part of the respondents, this is no account at all. This is 
a case of an account merely on the part of the appellants; there 
is no selling or trading. It isa case of a joint purchase of 
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goods, where one of the purchasers takes the whole goods, and 
is to account for one-third of the proceeds. In such a case, 
where the items of an account are all on one side, in my judg- 
ment it is not within the reason or principle of the exception; 
which must have intended open and current accounts, where 
there was mutual dealing and mutual credits.” 

Judges Platt and Woodworth concurred. There was some 
division in the court of errors; but the decree of the chancellor 
was affirmed. 

This case is stronger than that under consideration, and 
turns on principles which decide it. 

No doubt is expressed in it on the necessity of accounts be- 
ing mutual, and being open and current, to bring them within 
the exception of the statute. 

On a commercial question, especially on a question deeply 
interesting to merchants, and to merchants only, the settled law 
of New York is entitled to great respect elsewhere. 

We have found no conflicting decision in any of the states. 

The account from the books of the plaintiffs contains one 
item not founded on the contract for the freight of the barque 
Morning Star, the loss on the sloop Francis, insured by said 
Gray. But this item itself is not within the exception, and 
was abandoned by the plaintiffs, who declared that their whole 
cause of action arose from the contract. The claim, to bring 
the case within the exception, rests entirely on the sale of 
the inward cargo. This single transaction has not equal 
(certainly not superior) pretensions to being an account current 
between merchant and merchant, a case of mutual accounts 
between them, with the sale made by the Murrays, in Carter 
et al. v. Murray et al., of goods purchased on joint account, 
shipped to the defendants on joint account, and sold by the 
defendants on joint account. 

We are of opinion that this action is not founded on an ac- 
count concerning the trade of merchandise between merchant 
and merchant, their factors er servants; and is not within the 
exception of the statute of limitations. There is no error in 
the instructions given by the circuit court, and the judgment 
is affirmed, with costs. 

Vor. VI.—W 
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Cuar.es B. Durav, Prarintirr 1n Error v. JEAN Henry 
Courrey’s Herrs, DerenpAnts IN Error. (@) 


Motion to dismiss a writ of error on the ground that one of the matters put in 
issue in the court below, did pot appear, by the record, to have been decided: 
Refused, as the issue which was found by the jury, made the plea upon whieh 
no issue appears to have been decided immaterial. 


ERROR to the district court of the eastern district of Loui- 
siana. ' 


Mr Livingston, for the plaintiff in error, stated that the record 
showed that the proceedings in the district court were accord- 
ing to the practice in Louisiana, and not according to the 
course of the common law. There were two issues and a de- 
nial of the debt; and this was tried by a jury; the other on an 
allegation of a former recovery. The latter was an issue at 
. law, and could not be submitted to a jury; but was for the de- 
cision of the court. 

But the decision of the jury was given in general terms, andit 
cannot therefore be ascertained but that they found their ver- 
dict on the plea of the former judgment, and not on the issue 
of fact. On an examination of the record, it will appear, that 
the former judgment did not decide the question between the 
parties. 


Mr Chief Justice Marsnaut delivered the opinion of the 
Court. 

There were two pleas by the defendant: 1. That the defend- 
ant was not indebted tothe plaintiff. 2. That the subject mat- 
ter of the suit was res adjudicata. The former plea was tri- 
able by the jury; the latter by the court. There was a trial 
by the jury of the issue, and the jury found a verdict for the 
defendant. Upon the plea of ‘res adjudicata’’ there does not 
appear to have been any replication or denial, so as to make 
any issue to the court. There is nothing on the record to 


(a) This case was decided at January term 1831. 














JANUARY TERM 1832. 171 


[Dufau v. Couprey’s Heirs.] 


show that the question of res adjudicata was even submitted 
to the jury upon the trial. Their verdict, for aught that ap- 
peared on the record, was simply confined to the first and. 
proper issue, triable by the jury. This issue being found for 
the defendant, the other plea became immaterial to the de- 
fendant. The court then cannot infer that it was ever tried. 
There is then no error apparent on the record, and the judg- 
ment is affirmed with costs. 
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Naruanret Cox, Naruanret Anp James Dicx, PLAINTIFFS 
in Error v. Tue Unirep Srares, DErenDANTS IN 
Error. 


The United States instituted a suit in the district court of the United States 
for the eastern district of Louisiana, according to the practice of that state, 
upon a joint and several bond given by a navy agent and his sureties, and a 
verdict and judgment were entered in favour of the plaintiffs against the three 
defendants; which entry stated the sums for which the defendants were 
jointly and severally liable to the United States, according to the judgment. 
On the trial, one of the defendants took a separate defence; and he afterwards 
prosecuted a writ of error to this court, without joining the other two defend- 
ants in the writ. The other defendants also issued a separate writ of error; 
and the plaintiffs in error in each writ gave several appeal bonds. The court 
overruled a motion to dismiss the cause: the ground of the motion being, that 
but one writ of error could be sued out; and that all the defendants should have 
united in the same. 

The petition by which the suit on the bond was instituted, states the debt to be 
fifteen thousand five hundred and fifty-five dollars, and eighteen cents. The 
verdict of the jury was for twenty thousand dollars; and upon this a judgment 
was entered up against the estate of two of the obligors in the bond, jointly 
and severally for twenty thousand dollars, and a judgment against two of the 
legal representatives of one of the obligors for ten thousand dollars each. 
* Upon no possible ground can this judgment be sustained.” 

The principles which have been established by the decisions of this court relative 
to the admission of treasury transcripts in evidence, in suits by the United 
States against public officers. 

A bond was given by the navy agent at New Orleans and his sureties to the 
United States, conditioned that he should faithfully account for all public 
moneys received by him, &c. The sureties to the bond having been sued on 
the same, after his insolvency and decease, claimed that the United States 
were bound to divide their action, and take judgment against each surety for 
his proportion of the sum due, according to the law of Louisiana; considering 
it a contract made there, and to be governed in this respect by the law of that 
state. Held, that the liability of the sureties must be governed by the rules 
of the common law; the accountability of the principal being at the city of 
Washington, to the treasury of the United States; and the bond being joint and 
several, each is bound for the whole: and that the contribution between the 
sureties is a matter with which the United States have no concern. 

The general rule of law is well settled, that the law of the place where the con- 
tract is made, and not where the action is brought, is to govern in enforcing 
and expounding the contract; unless the patties have a view to its being exe- 
cuted elsewhere: in which case it is to be governed according to the law of the 
place where it is to be executed. 

Admitting the bond to have been signed at New Orleans, it is very clear that the 
obligations imposed upon the parties thereby, looked for its execution to the 
city of Washington. It is immaterial where the services as navy agent were 
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to be performed: his accountability for non-performance was to be at the seat 
of government. He was bound to account, and the sureties undertook that 
he should account for all public moneys received by him, with such officers of 
the government of the United States as are duly authorised to settle and adjust 
his accounts. The bond is given with reference to the laws of the United 
States on that subject; and such accounting is required to be with the treasury 
department at the seat of government; and the navy agent is bound by the 
terms of the bond to pay over such sum as may be found due to the United 
States on such settlement; and such paying over must be to the treasury de- 
partment, or in such manner as shal! be directed by the secretary. The bond 
is therefore in every point of view in which it can be considered, a contract to 
be executed at Washington; and the liability of the parties must be governed 
by the rules of the common law. 


ERROR to the district court of the United States, for the 
eastern district of Louisiana. 

On the 19th of October 1825, the district attorney of the 
United States filed, in the district court of the United States 
for the district of Louisiana, the following petition, and a copy 
of a bond, on which the cause of action stated in the petition 
was founded. 

The petition of the United States, by their attorney, prose- 
cuting within and for said district, respectfully states, that 
Joseph H. Hawkins, late of New Orleans, navy agent of the 
United States, now deceased, John Dick, late of New Orleans, 
now deceased, and Nathaniel Cox, of the same place, on the 
10th day of March in the year of our Lord 1821, were in- 
debted to the United States in the sum of twenty thousand dol- 
lars, for the amount of their obligation in writing, sealed with 
their seals, for the said sum, bearing date the said day and year, 
and payable, jointly and severally, by them, their heirs, exe- 
cutors and administrators; as will appear by a certified copy 
thereof hereunto annexed. ‘To which said obligation a condi- 
tion was annexed, wherein it was provided, that if the said 
Joseph H. Hawkins should regularly account, when thereunto 
required, for all public moneys that might be received by him, 
from time to time, and for all public property committed to 
his care, with such person or persons, officer or officers of the 
general government of the United States as should be duly 
authorised to settle and adjust his accounts; and should more- 
over pay over, as he might be directed, any sum or sums that 
might be found due to the United States upon any such settle- 
ment or settlements; and should also faithfully discharge, in 
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every respect, the trust reposed in him, then the said obliga- 
tion should be void, else it should remain in force. 

And the United States further state, that the said Joseph 
H. Hawkins did not, in his lifetime, regularly account, as 
aforesaid, for all public moneys received by him, from time to 
time, and for all public property committed to his care; and 
did not pay over, as aforesaid, any sum or sums of money due 
to the United States as aforesaid; and did not faithfully dis- 
charge, in every respect, the trust reposed in him, as afore- 
said; but did, at his death, remain indebted to the United 
States in a large balance of money, to wit, the sum of fifteen 
thousand five hundred and fifty-three dollars eighteen cents, 
for moneys, from time to time, since the date of the said obli- 
gation, received from the United States, as navy agent as afore- 
said: by reason of all which, the condition of the said obliga- 
tion hath become broken, and the said debt become due; 
wherefore they pray precess of summons against the legal re- 
presentatives of the said Joseph H. Hawkins, deceased, and of 
the said John Dick, deceased, and against the said Nathaniel 
Cox; and after due proceedings had, that judgment may be 
rendered against them for the said debt, with interest and costs. 

J. W. Smirn, Attorney U. S. 

Copy of bond annexed to the petition—Know all men by 
these presents, that we, Joseph H. Hawkins, as principal, and 
John Dick and Nathaniel Cox, as securities, are held and firmly 
bound unto the United States of America, in the sum of twenty 
thousand dollars, current money of the United States, to be 
paid to the said United States, for which payment, well and 
truly to be made and done, we bind ourselves, and each of us, 
our and each of our heirs, executors, and administrators, in 
the whole and for the whole, jointly and severally, firmly by 
these presents. Sealed with our seals, and dated this tenth 
day of March, Anno Domini 1821. 

The condition of the above obligation is such, that if the 
above bonded Joseph H. Hawkins shall regularly account, 
when thereunto required, for all public moneys received by 
him, from time to time, and for all public property committed 
to his care, with such person or persons, officer or officers, of 
the government of the United States, as shall be duly author- 
ised to settle and adjust his accounts, and shall, moreover, pay 
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over, as he may be directed, any sum or sums that may be 
found due to the United States upon any such settlement or 
settlements, and shall also faithfully discharge, in every re- 
spect, the trust reposed in him, then the above obligation to 
be void and of no effect, otherwise to remain in full force and 
virtue. 

The bond was duly executed by the obligors, and then ap- 
proved by the district attorney of the United States for the 
Louisiana district. ‘The copy was regularly certified from the 
navy department. 

Citations were issued from the office of the clerk of the 
court on the 20th October 1827, &c. to ‘¢ the legal representa- 
tives of J. H. Hawkins, deceased,”’ ‘‘ the legal representatives 
of John Dick, deceased,”’ “and to Nathaniel Cox;” to appear 
and answer, &c. The marshal returned non est inventus as 
to the legal representatives of J. H. Hawkins,” and ‘ served 
on the legal representatives of John Dick, deceased,” and on 
‘¢ Nathaniel Cox.”? The separate answer of Nathaniel Cox, 
filed on the 11th of December 1825, stated, that he did sign 
the bond sued upon as surety of the late J. H. Hawkins, navy 
agent; but he denies that the sum of $15,553 18 is due by the 
sureties, as stated in the petition, but only $12,682 46; for this, 
that since the decease of the said J. H. Hawkins, he has paid 
on his account, and been allowed in credits at the treasury of 
the United States, the sum of $7,317 54, deducting which from 
the amount of said bond, $20,000, leaves the aforesaid sum of 
twelve thousand six hundred and eighty-two dollars forty-six 
cents. 

And that, as between himself and his co-surety, he is en- 
titled to a credit for this sum, $7,317 54, deducting which 
from the amount of $10,000, or one half the penalty of said 
bond, there will remain due by him the sum of $2,682 46, 
and by his co-surety the remainder of the sum, viz. $10,000, 
which apportionment he prayed may be made and allowed to 
him as against his co-surety, with all other and further relief 
which he may be entitled to. 

On the 27th February 1828, on motion of the district attor- 
ney, and on giving the court to understand that Mrs Todd, a 
surviving sister, and one of the heirs of John Dick, deceased, 
resided out of the district, in the state of Virginia, the court 
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ordered that Levi Peirce, Esq., attorney of Nathaniel and 
John Dick, two of the heirs of John Dick, deceased, be appoint- 
ed curator, ad hoc, of Mrs Todd herein. 

On the 3d March 1820, Nathaniel Cox filed a supplemental 
answer, representing that the succession of his co-security, 
John Dick, was solvent, and able to pay the debt claimed. He 
demanded that the United States divide their action, reducing 
their demand to the amount of the share and proportion due 
by each surety. 

On the 20th May 1828, Nathaniel and James Dick filed 
their answer to the petition of the United States; that no ami- 
cable demand has been made according to law, and that they 
are, therefore, not bound for any expenses of this suit; and 
they further answer, that they are two of three heirs of J. Dick, 
who have accepted the succession of said J. Dick, with benefit 
of inventory; the third heir being Sarah Dick, wife of J. Todd, 
of the state of Virginia, citizen: and that, therefore, they are 
in no event bound for more than two-thirds of any debt of said 
J. Dick; that the debt now claimed, they deny is in any man- 
ner due by the estate of John Dick, but should the same be 
proved, they say that they have not received more than four 
thousand dollars of the estate of J. Dick, and are liable for no 
more than two thousand doilars each, of which they pray 
judgment and trial by jury; and that they may be dismissed 
with, &c. 

The court, on the 19th December 1829, on the plea of Na- 
thaniel Cox for a division of the action, overruled the same. 

The cause came on for trial before a jury on the 2d January 
1830, when a “ verdict for plaintiffs for twenty thousand dol- 
lars, being the amount of the bond,” was rendered. 

Bills of exceptions were tendered, and sealed by the court 
on the trial; which stated, that ‘‘ Nathaniel Cox offered to 
prove, under the prayer of his answer, that his co-surety 
should be decreed to contribute in payment, according ‘to their 
respective shares; that certain payments had been made in 
diminution of the balance of said Hawkins, since his death, 
and before the date of the transcript, produced in evidence by 
the district attorney, by the said Cox; and for this purpose, of- 
fered in evidence a certain transcript from the treasury books, 
duly certified; the introduction of said testimony was opposed 
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by the counsel for the heirs of John Dick, his co-surety;.on 
the ground that in this suit there could be no examination of 
the rights of the sureties as between themselves; which objec- 
tion being sustained by the court, the testimony was rejected.” 

And “that Nathaniel Cox also offered in evidence another 
transcript from the books of the treasury, duly authenticated, 
purporting to be a list of payments made and receipts taken, 
and passed at the treasury of the United States, in the name of 
said Joseph H. Hawkins, since the 30th September 1823, (it 
having been previously shown that the said Hawkins died on 
the first of October 1823) in support of the allegations in his 
answer, that he had paid the sum of $7,317 54, since the de- 
cease of said Hawkins, in his capacity of surety; the introduc- 
tion of said testimony was opposed by the attorney of the 
United States, on the ground that no credits could be allowed 
but such as had been presented at the treasury, and refused; 
which objection being sustained by the court, the evidence 
was refused; and the same defendant having further offered 
in evidence the account of said Joseph H. Hawkins, as navy 
agent, with the Bank of the United States, in this city, during 
the months of August and September, immediately preceding 
his death, in support of his said plea, the attorney for the United 
States objected to the introduction of the same, on the ground 
that the same could not be evidence against the United States; 
the court sustained, also, this objection, and overruled the tes- 
timony.”’ 

On the 11th January 1830, Nathaniel Dick and James Dick 
filed a motion in arrest of judgment, stating that there was not 
in the case the number of parties required by law, the other 
heir not having filed any answer, or not being in court by 
judgment by default; that the judgment cannot be against two 
heirs for the whole amount due by John Dick, when it is on 
record, by motion of the United States district attorney, that 
there is another heir, to wit, Sarah Todd, the motion of the 
said attorney being on the 27th February 1828, as extracted 
from the record book: ‘on. motion of the district attorney, 
and on giving the court to understand that Mrs Todd, a sur- 
viving sister and one of the heirs of John Dick, deceased, resi- 
dent out of the district, to wit, in the state of Virginia, order- 
ed, that Levi Peirce, Esq., attorney of Nathaniel Dick and 

Vor. VI.—X 
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James Dick, two of the heirs of John Dick, deceased, be ap» 
pointed curator, ad hoc, of the said Mrs Todd herein.” 

The motion in arrest of judgment was overruled by the 
court; and on the 18th of January 1830, judgment was entered 
in favour of the United States in the following terms: 

‘¢ The United States v. Representatives of Hawkins et al. — 
The court having maturely considered the motion in arrest of 
judgment, now order that judgment be entered up, as of the 
15th instant, against the estate of John Dick and Nathaniel 
Cox, jointly and severally, for the sum of twenty thousand 
dollars, with six per cent interest from the 2d day of January 
1830, unti! paid, and costs of suit; and that judgment be en- 
tered up against Nathaniel Dick and James Dick for the sum 
of ten thousand dollars each, with six per cent interest from 
2d January 1830, until paid, and the costs. 

SamvueEx H. Harper, Judge U. S.”’ 

The defendants, on the 20th of January 1830, paid into 
court the sum of twelve thousand six hundred and eighty-two 
dollars forty-six cents, on account of the judgment. 

Nathaniel Cox, on the 21st January 1830, issued a writ of 
error to this court; and on the same day he filed an appeal 
bond, conditioned to prosecute the same with effect. The 
bond recited that he had filed a petition praying that a writ of 
error may be allowed to him from a certain final judgment 
rendered against him in the suit of the United States against 
the heirs and representatives of Joseph H. Hawkins, the heirs 
and representatives of John Dick, and Nathaniel Cox, in the 
district court of the United States in and for the eastern district 
of Louisiana. 

The writ of error alleged that in the proceedings in the case 
in the district court of Louisiana, ‘* manifest error had inter- 
vened to the great damage of the said Nathaniel Cox.”’ 

Afterwards, on the 22d January 1830, ¢¢ Nathaniel Dick 
and James Dick, two of the heirs of John Dick deceased,” 
prayed a writ of error to this court which was awarded; and 
an appeal bond was given by them on the 25th of January 
1830, which recited that they “‘had filed a petition, praying 
that a writ of error may be allowed to them from a certain 
final judgment rendered against them in the suit wherein the 
United States are plaintiffs, against the heirs and legal represen- 
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tatives of Joseph H. Hawkins, the heirs and legal representa- 
tives of John Dick, and Nathaniel Cox, defendants, in the dis- 
trict court of the United States for the eastern district of Loui- 
siana.”’ 

This writ of error stated that the court were informed that 
in giving the judgment in the case ‘¢ manifest error had inter- 
vened”’ ‘*to the great damage of Nathaniel Dick and James 
Dick, two of the heirs of said John Dick.”? 

Separate citations were issued upon each writ of error. 
Upon the first, the citation required the United States «to 
show cause why the judgment rendered against Nathaniel Cox 
should not be reversed.”? On the- second, the defendants in 
error were required to show cause *‘ why the judgment ren- 
dered against Nathaniel Dick and James Dick should not be 
reversed,”” 

The case, at an early day of the term, on the motion of Mr 
Taney, attorney general of the United States, was dismissed; 
no appearance having been entered for the plaintiffs. It was 
afterwards reinstated, on motion of Mr Johnston, who ap- 
peared as the plaintiffs’ counsel. 

Afterwards, the attorney general of the United States moved 
the court ‘to quash the writ of error in the cause, because all 
the parties had not joined in the writ of error, the judgment 
in the court below being joint and several; but had sued out 
several writs of error.”’ 

Before proceeding to argue the motion, Mr Taney asked 
the court, if his having,“on a former day, appeared in the case 
for the purpose of moving to dismiss the writs of error, was 
to be considered as a general appearance. ‘The court stated, 
that they considered it a special appearance, for the purpose 
of the motion only. 


For the United States it was contended, that all the defend- 
ants should have united in the same writ of error. The judg- 
ment being joint and several, it must stand against all; unless 
it should be reversed against all. 

The defendant, Nathaniel Cox, made a separate application 
for a writ of error, gave a’separate bond, and issued a separate 
citation, calling on the United States to sustain the validity of 
the judgment of the district court against himself only. The 
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other plaintiffs in error, Nathaniel and James Dick, also pro- 
ceeded separately by writ of error, bond and citation, and they 
require the defendants in error ‘‘to show cause why the judg- 
ment against them shall not be reversed.” 

Thus, therefore, the whole character of the case is changed, 
when brought to this court. Here the proceedings are sepa- 
rate and distinct; the parties are different from those in the 
joint proceedings below; they came here by different writs of 
error; aid call upon the United States to appear in this court 
by different citations, and for separate purposes. 

It is absolutely necessary in proceedings at the common law, 
that all the parties to a judgment shall unite in the writ of error 
to the superior court, unless, by regular process, they have been 
severed. The writs of error by which the case is brought up 
are not in the proper form, ‘They state a separate judgment 
to have been rendered in Louisiana, and the record shows a 
joint and several judgment. Cited 9 Petersdorf’s Ab. 10, note; 
11 Wheaton, 414. 

If the case can be brought up separately, one party may pre- 
sent it to this court at one time, and the other at another time. 

The question is unimportant in the final disposition of the 
ease, unless, if the writs of error are erroneous, the security 
which is given in the court below will thereby be released; 
and thus the United States be deprived of the benefit of the 
appeal bond, the writs of error being a supersedeas. 

Although the proceedings in the court of Louisiana are not 
according to the common law while in that district, yet when 
these proceedings are brought to this court, they must go on 
according to the common law rule; and so the act of congress 
considers the subject. Nor can the parties in such a case be 
without remedy. If the usual forms of the common law in 
eases of writs of error will not apply to such a case as this; 
and the proecedings in the courts of Louisiana, being accord- 
ing to the civil law, require a different form of a writ of error 
to meet the actual situation of the parties; this court has full 
authority by law to frame the proper and competent process. 


For the plaintiffs in error, Mr Johnston of Louisiana stated, 
that he felt no particular interest in this question, except as a 
general rule of practice; inasmuch as the dismissal would not 
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preclude the plaintiffs from bringing up the writ of error in 
any form that might be prescribed, within the time allowed 
by law. The law of congress does not prescribe the manner 
of suing out a writ of error. It is therefore left to the rules 
of practice, which the court may adopt, to facilitate the uni- 
form regular administration of justice. No rule has been 
established in this case. 

The court in general refer to the laws and practice in Eng- 
land, not as law, but as a guide; as the evidence of what en- 
lightened men have considered, in the country from which 
we borrow our terms of law, as the best rules of practice. 

It is true, by the laws of England, thatall persons who may 
be damnified by a judgment, may sue out a writ of error, even 
those indirectly and remotely interested. It is true also as a 
general rule, that all parties must joinin awritoferror. But 
if the parties do not or will not join, the court order a sum- 
mons and severance; and that proceeding authorizes any party 
to proceed in the writ. If the court therefore adopt the rule 
that all must join, they must also adopt the remedy of 
ordering, in all proper cases, a severance of the parties; and this 
makes the whole affair a mere matter of form. 

It must be obvious, that in many cases all the parties will 
not join in the appeal: sometimes they are satisfied with the 
judgment; often they have no interest in reversing it. It will 
sometimes occur that the judgment is favourable to one defend- 
ant, and unfavourable to the other: and in suits against several, 
the chief question may be among the defendants: and in the 
case now pending the question was, whether a payment made 
by one, should go to his credit or to the credit of all: and by 
the laws of Louisiana, where the defendants may pray judg- 
ment against the plaintiff, a judgment may be rendered against 
one defendant, while the other defendant may have judgment 
against the plaintiff: in all these cases the defendants have a 
different and adverse interest, when there would be no motion 
to appeal, and when even their own interest might be compro- 
mitted. The party interested in reversing the judgment only 
will sue out a writ of error. The court cannot compel the 
other party to join, and justice could not be done if either party 
could defeat the other of their legal rights. The aggrieved 
party must be allowed to bring up the ease, and if it is neces- 
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sary to comply with obsolete forms, the court must decree a 
severance. 

But in this case all the parties are before the court. They 
had separate grounds of defence, the court below allowed them 
to sever in their answer: judgment was rendered against all in 
solido; and separately, for the whole amount against two of the 
defendants. ‘They have both sued out a writ of error, so that 
the only motion here should be to consolidate. The parties 
have distinct grounds of error, and claim distinct remedies; but 
the judgment may be reversed in whole or in part; it may be 
good against one defendant, and erroneous as to the others. 

The case of Williams v. Bank, in 11 Cranch, is not appli- 
cable, because Williams alone took up the case; but even then, 
I understand the court would have granted summons and 
severance. 

The reason assigned for the English rule why all parties 
must join, is, that a writ of error suspends execution; which is 
not so here, where execution goes in all cases against all those 
who have not joined in the writ of error and given bond. 

This must be a very important principle in practice, and 
ought to ke settled. It is extraordinary that no such case has 
heretofore occurred. 

The object must be to have a reasonable rule, a practicable 
and convenient rule, that will facilitate the administration of 
justice, that will advance the remedy by writ of error; and not 
one calculated to defeat or obstruct the course of the laws by 
objections, merely technical, as to the forms of proceeding. 

It will be found more convenient to adapt our proceedings 
upon writ of error to the general practice of the state courts. 
They are more consonant to our system, and better known to 
the bench and the bar. 


The court overruled the motion to dismiss the writ of error. 
The case afterwards came on for argument. 


For the plaintiffs in error, the following errors in the pro- 
ceedings and judgment were assigned. 

1, The judgment is void, because no judgment could be ren- 
dered against these parties under the general and indefinite 
description “of the legal representatives of Joseph H. Haw- 
kins and John Dick.”” The citation was not legal or valid, 
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and the return does not state on whom service was made, and 
the truth of the return depends upon the marshal’s knowledge 
of the legal representatives. 

It may be said this is cured by the appearance of the parties, 
but J. and N. Dick deny that they are the only legal repre- 
sentatives, and the fact is admitted by the district attorney, 
that they are not. ss. 

2. The judgment is erroneous, because the court rejected 
legal evidence, to wit: ‘‘a transcript from the books of the 
treasury, duly authenticated, purporting to be a list of pay- 
ments made and receipts taken and passed at the treasury of 
the United States,”’ since the death of Hawkins, for seven 
thousand three hundred and seventeen dollars fifty-four cents; 
which deprived him of the means of showing that other cre- 
dits, besides those stated in the transcript on which the suit 
was brought, had subsequently’ gone to their credit, or that the 
payments made by Cox after the death of Hawkins ought to 
have gone to the credit of the bond, or to his half of it, or of 
showing that the amount claimed in the petition was too large, 
and thereby supporting his plea that he owed only twelve 
thousand six hundred and eighty-two dollars forty-six cents, 
and not fifteen thousand five hundred and fifty-three dollars 
eighteen cents. 

3. The judgment is erroneous because it is rendered for a 
larger sum than is demanded in the petition. 

4. Because it is rendered, first, in solido against the securi- 
ties, and second, it is rendered against J. and N. Dick, each, for 
ten thousand doilars, that is, after a judgment against the parties 
for the whole amount of the bond. There is also a judgment 
against two only of the legal representatives of J. Dick for an 
additional twenty thousand dollars: making in all forty thou- 
sand dollars, which is double the amount of the bond, and a 
much larger sum than is claimed to be due. 

5. Because the judgment is vague and void from uncertainty, 
being rendered against ‘‘ the estate of J. Dick and Nathaniel 
Coz, jointly and severally.”” Whereas the judgment ought 
to have been against the persons, in their individual character, 
who represent the estate of J. Dick. 

6. Because the judgment, if rendered against the legal re- 
presentatives of John Dick, ought to have been against a// the 
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heirs jointly, and not against two of them, and not against 
them separately, and then only for an amount not exceeding 
the balance stated to be due to the government, and not ex- 
ceeding the amount which they had received from the estate 
of John Dick; and the judgment ought to have stated that the 
money was to be levied of the property, real and personal, of 
the estate of John Dick, in their hands to be administered. 

7. The judgment is void, because no execution could issue 
against the estate of John Dick, and none could be executed. 

8. The judgment is erroneous, because while it appears by 
the petition and transcript, that only fifteen thousand five hun- 
dred and fifty-five dollars eighteen cents were due by Haw- 
kins, the defendants have paid twelve thousand six hundred 
and eighty-two dollars forty-six cents, and there is still a judg- 
ment against them unsatisfied in solido for seven thousand 
three hundred and seventeen dollars fifty-four cents, and more- 
over against I. and N. Dick, for ten thousand dollars each, and 
does not follow the verdict, which is also void on its face, being 
for a larger sum than is demanded. 

9. The judgment is erroneous, because there is judgment for 
costs, notwithstanding the plea of the Dicks, which has not 
been disproved, that no amicable demand was made for the 
money; the practice of Louisiana requiring that such a demand 
of a debt must be made before suit, or the plaintiff cannot 
recover costs. 

10. The motion in arrest of judgment ought to have pre- 
vailed, because judgment ought not to have been rendered 
against two of the heirs, for although securities are jointly and 
severally bound, yet each and all of the heirs of either of the 
securities must contribute equally to the portion due by the 
person they represent, according to the proportion they receive 
from the estate. 

11. The court erred in refusing the evidence of Hawkins’s 
account as navy agent with the Bank of the United States. 
The money at his credit as navy agent, in the bank, if any, 
is the property of the United States, and ought to go to the 
credit of his account with the government, and the evidence 
ought to have been received for what it was worth. 

The whole proceedings are extremely irregular, and the 
judgment erroneous, and ought to be reversed. 
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Mr Johnston read the errors assigned, and commented on 
each. 

He would waive in the argument all the objections to the 
form of proceeding, and bring the question to the principal 
errors on which he hoped to reverse the judgment. 

The suit was instituted upon a bond of twenty thousand 
dollars against the securities of Hawkins; by whieh they were 
bound to pay for him only so much as he was indebted to the 
government. 

The petition states that Hawkins, at the time of his death, 
was indebted fifteen thousand five hundred and fifty-three 
dollars and eighteen cents, and consequently they were only 
bound for that sum, and no more. Yet a verdict has been ren- 
dered for twenty thousand dollars, and judgment has been 
entered for twenty thousand dollars against the parties, in 
solido; which being a larger sum than was demanded, and for 
a sum exceeding the balance stated by the treasury to be due, 
is erroneous upon the face of the record. 

But Mr Cox, one of the securities, pleaded, that since the 
death of Hawkins, he had paid the sum of seven thousand three 
hundred and seventeen dollars and fifty-four cents, in vouchers 
taken in the name of Hawkins, which had been admitted at 
the treasury; and tendered the transcript from the department 
in support of his plea. This the court refused—to which a 
bill of exceptions was taken, which brings this point before 
this court. 

The district court erred in this, because any payment made 
by either party, since the death of Hawkins, was clearly sub- 
sequent to the balance on which suit was brought, as stated in 
the petition. 

It was, besides, legal evidence, and necessary to his plea. 
The party did not tender vouchers as the court seemed to 
suppose; but a franscript from the treasury of vouchers ad- 
mitted since the death of Hawkins. 

The court erred in this, also, in refusing the transeript. 
Cox pleaded that he was himself entitled to a credit for seven 
thousand three hundred and seventeen dollars and fifty-four 
cents; which he had paid as so much of his half of the bond; 
and prayed an apportionment with the co-security, and that 


each might contribute according to their respective shares. 
; Vout. VI.—Y 
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He offered in evidence a certain transcript from the treasury 
books, duly certified, of certain payments made by Cox in 
diminution of the balance of Hawkins, since his death, and 
before the date of the transcript offered by the district at- 
torney. 

Mr Johnston argued, that this was a bond executed in Loui- 
siana, and was governed by the laws of the place. That although 
the parties were bound in solido, it was only an eventual, not 
a positive responsibility. The principal is first bound by every 
legal and moral obligation, unless he is absent or insolvent, or 
his affairs greatly involved; and the securities have a right to 
demand a discussion of his property; and they are liable only 
when his property is exhausted. Then begins the responsi- 
bility of the sureties; and they are answerable in the first 
instance only for their proper proportion, unless in case of 
absence or insolvency; each has a right to pay, as Cox did 
here, the amount of his responsibility, and to remain bound 
only for the balance on the failure of the co-security. 

The transcript ought to have been received as evidence to 
show a payment after the death of Hawkins; whether the 
credit was to go to Cox or all the securities. The evidence 
tendered was legal and proper, whatever legal consequences 
might follow. 

The case was irregularly brought against the Dicks without 
stating their names, and in what way, whether as heirs, execu- 
tors, or administrators, they were responsible. The Dicks were 
only two of three heirs; and as they had accepted the estate 
‘¢ with the benefit of an inventory,” they were liable only for 
the amount they had received. Yet the judgment is rendered 
against them in solido, as if they, the heirs, were jointly bound 
with Cox; and then judgment is rendered in addition against 
both the Dicks for ten thousand dollars each. 

Mr Johnston contended the suit is improperly brought; the 
testimony was illegally rejected; the judgment is erroneous, 
being for more than was demanded; more than was due; being 
double, and not conformable to the verdict, and was itself 
void on the face of the record. 


Mr Taney, attorney-general, stated, that the suit was brought 
on the bond of a navy agent, dated March 10, 1821, and taken 
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under the authority of acts of congress passed March 8, 1809, 
sect. 3, 4, 4th vol. Laws U. S. 221; May 15, 1820, sect. 3, 
6th vol. Laws U. S. 519. 

He contended that the United States were not bound to di- 
vide their action, and reduce their demand against Cox. 

1. The securities being bound in solido with the principal, 
they are not, by the laws of Louisiana, entitled to a division 
of the action. Civil Code of Louisiana, 615, 616, art. 3014. 

2. But if they were so entitled by the laws of Louisiana, 
yet this bond is to be interpreted according to the rules of the 
common law, and the obligations of the parties measured ac- 
cordingly. Each security is bound for the whole by the very 
terms of his contract; and by the well established course of 
judicial proceedings, as known to the common law, either se- 
curity may be sued on an instrument of this description, and 
judgment rendered for the whole. 

Where the act of congress speaks “ of a bond with one or 
more sufficient securities,’ it describes an instrument well 
known to the common law; which creates certain obligations 
on the one side, and gives certain rights and remedies on the 
other; and this bond being joint and several, the whole 
amount may be recovered from either. If the bond were joint 
only, suit against one could not be sustained by the principles 
of the common law without the other; but when you obtain 
judgment, you might levy the whole against either. 

The meaning of the defence in this case is that each surety 
is liable only for the one half, and that no more can be recoy- 
ered from him. 

The inconvenience and injustice of such an interpretation is 
evident. The law of congress intended the same contract and 
the same obligation wherever the obligors resided. It meant 
to require ‘¢a bond and security,”’ not only in the form known 
to the common law, but in its substance and effect also. We 
must resort to the common law for the form of the contract 
directed by the laws of congress. If we are to look to it for 
the form, we must look to the same source for its substance 
and obligations. 

The court were right in rejecting the transcript from the 
treasury as evidence for the purpose for which it was offered. - 
The transcript was not offered to prove that Hawkins was en- 
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titled to these credits; the credits had been already allowed 
to him at the treasury. The exception states that the pay- 
ments were made and receipts taken in his name. The evi- 
dence was offered to show that Cox was entitled to those credits. 

This question arises under the fourth section of the act of 
congress of March 3, 1797, 2d vol. Laws U. S. 594, 595. 

The words of the fourth section are general, and apply to all 
suits against individuals. Sect. 1 speaks of ‘‘revenue offi- 
cers and other persons accountable for public money.”’ Sect. 2 
speaks of cases of ‘‘ delinquency,” where suits have been in- 
stituted. Sect. 3, of persons indebted to the United States 
as aforesaid. Sect. 4 embraces all suits against ‘‘indivi- 
duals.’’ The fair construction of the second and third sections 
would embrace suits against the sureties as well as the principal. 
But the fourth section seems to be carefully worded, so as to 
embrace suits against sureties, as well as principals. United 
States v. Giles and others, 9 Cranch, 236. 

Upon the death of Hawkins, and before, and at the time of 
his death, Cox was indebted to the United States in twenty 
thousand dollars (the penalty of his bond), on account of the 
delinquency of Hawkins. His offer was to prove certain pay- 
ments at the treasury, to discharge himself from a part of this 
debt. It was the claim of a credit to himself for the amount 
of such payments. He could not be allowed them, unless they 
had been first offered and rejected by the proper accounting 
officer. 

To this it may be objected, that he could not prove them 
disallowed, because they had been allowed. But it is answer- 
ed, that they had not been allowed to him in discharge of his 
debt, but to Hawkins in discharge of a larger debt. The alle- 
gation is, that they were credited to Hawkins by mistake, 
when they ought to have been credited to him. It was his 
duty, if he claimed the credit, to have the error corrected at 
the treasury. It would have been the common case of passing 
to the credit of one man, by mistake, what properly belonged 
to another. 

The reason for requiring this application is obvious. It is 
the duty of the accounting officers to obtain information, and 
to warn the district attorney of the grounds of the rejection. 
It might have appeared that this money was paid out of the 
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funds of Hawkins. The reason why it was credited to him, 
and not to Cox, would have been stated if he had applied at 
the treasury. 

But there is even a stronger reason-for requiring that Cox 
should have claimed this credit at the treasury. 

The credits allowed to Hawkins’s account cannot be altered 
by the accounting officer without the application of Hawkins’s 
representatives, and proof of the mistake. They remain there, 
therefore, to his credit. Suppose his representatives are sued, 
would they not be entitled to these credits? They would not be 
bound by the verdict in Cox’s case, for they are not parties; 
they are returned non est inventus. It is not only the require- 
ment of law, therefore, but it is the dictate of justice, that Cox 
should furnish the accounting officer with the evidence of 
his claim to these credits; for otherwise, the United States 
may in the first instance be compelled to allow them to Cox, 
and afterwards to allow them again to Hawkins in the pay- 
ment for the excess due beyond the penalty of the bond. 

As matters now stand, if Cox obtains the verdict, and Haw- 
kins’s representatives are sued, they have nothing to do but 
demand a copy of the transcript, and they prove him entitled 
to the credit. The transcript is made to prove for both. If 
it proves Cox’s claim, because they were entered after Haw- 
kins’s death, it will prove Hawkins’s claim to them, be- 
cause they are made in his name. They may have been justly 
appended to Hawkins’s credit if paid out of his funds; and if 
Cox is entitled to them, he ought to exhibit his proof to the 
accounting officer. 

The refusal to admit the account with the bank in evidence, 
is justified by the reasoning on the preceding point. 

The account of Hawkins with the bank could be no evidence 
against the United States. If he had no funds there, that fact 
eould be proved by the proper officer of the bank, but an ac- 
count between him and the bank, could upon no principle be 
evidence against a third party. But if his accounts were evi- 
dence against third parties, how could they be received to 
prove that Cox paid at the treasury the items in question out 
of his own funds? 

The offer is not made in connexion with the offer of other 
evidence to prove that Hawkins was insolvent, and left no 
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property out of which his payment could have been made. 
Nothing is offered but the transcript from the treasury and the 
bank account; and standing by themselves, they cannot even 
tend to prove that the payment was made by Cox, and could 
not have been made out of Hawkins’s funds. If he had not 
money to his credit as navy agent, in the bank, this is by no 
means evidence that he had not property or funds elsewhere, 
out of which this debt, or these items might have been paid. 


As to the motion in the district court in arrest of judgment, 
by James and Nathaniel Dick, Mr Taney argued that this 
point divided itself into two branches. 

1. That judgment must be arrested because the proper par- 
ties are not before the court. This proposition assumes that 
there can be no judgment against any of the representatives of 
Dick, unless all of them are before the court. 

To this it is answered: 1. The law and practice of Louisiana 
does not require it. In the ease of creditor, and principal and 
securities debtors, creditor may include all in one suit, or he 
may not. Civil Code, 616, 617, art. 3018, 3019, 3020. 

It is the same principle in cases of succession or representa- 
tion of heirs. The demand is separate for his proportion. 
Civil Code, 327, art. 1376, 1377. 

Moreover, upon a mere point of practice, the decision of 
the court will be presumed to be right; and it is incumbent on 
the plaintiffs in error to show the law, or the decision, which. 
proves them to be wrong. 

2. If by the practice of the Louisiana courts it was necessary 
to make all the heirs parties, yet it would be otherwise in the 
courts of the United States. The act of congress of May 26, 
1824, 7th vol. Laws U. S. 315, was not intended to allow a 
practice that would produce a discrepancy with an act of con- 
gress. The court could alter the practice by rule in any case; 
and in ordinary cases, evidence of the rule making the altera- 
tion would be required. But where the practice of the state 
would produce a discrepancy with a law of congress, no rule 
was necessary: it became the duty of the judge to reject the 
practice. In other words, the act of 1824 excludes all such 
practice and proceedings in the state courts as do not harmo- 
nise with the laws of congress. 
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If, therefore, a practice in the state courts requiring all the 
heirs of a deceased debtor to be made parties in a suit by the 
creditor would be inconsistent with any rule of proceeding 
established by the laws of congress, such practice was not in- 
troduced, and was not intended to be introduced by the act of 
1824. 

A practice which required all the heirs of a deceased debtor 
to be made parties in a suit by the creditor, would be incon- 
sistent with the laws of the United States; and if the state 
practice required Mrs Todd to be made a defendant in this 
case, it would occasion a discrepancy with the laws of the 
United States. 

This is not a proceeding i vem, but a personal action against 
the heirs of John Dick, to charge them by reason of the pro- 
perty they have inherited from him. Civil Code, 326, art. 
1370. 

Moreover, it is not suggested that Mrs Todd’s share of the 
succession, or any other property belonging to her was in the 
eastern district of Louisiana. 

But the situation of any property belonging to her would 
not be material to this question. In the answer of Cox, she 
is stated to be the wife of J. Todd, of the state of Virginia. 
In the suggestion of the district attorney, she is stated to re- 
side out of the district, to wit, in the state of Virginia; and 
in the motion in arrest of judgment, the suggestion of the dis- 
trict attorney is adopted, and made the foundation of the mo- 
tion. 


It is no where suggested that she was then within the dis- 
trict. 

The act of congress of 1789, ch. 20, sect. 11, declares, ‘‘ and 
no civil suit shall be brought before either of the said courts, 
against an inhabitant of the United States, by any original 
process, in any other district than that whereof he is an inhab- 
itant, or in whieh he shall be found at the time of serving the 
writ.” Mrs Todd, therefore, could not be made a party in 
this suit. The court had no jurisdiction in a personal action 
againsther. And if in asuit against the other representatives, 
she isa necessary party, then the United States cannot sustain 
a suit any where for this claim. They cannot sue Mrs Todd 
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in Louisiana, and they cannot sue Nathaniel and James Dick 
in Virginia. Craig v. Cummings, 1 Peters’s C. C. Rep. 
431, note. 

As to the objection, that the judgment cannot be for the 
whole amount against two out of the three heirs, Mr Taney 
argued: 

The only defendants in the case were Cox and the two 
Dicks. The verdict is a general one for plaintiffs for $20,000. 
The judgment necessarily followed the verdict, and even 
formed it. The court could not, on that verdict, have given 
judgment against the Dicks for two-thirds of the sum due. 
The jury found the whole sum due jointly from the defend- 
ants, and the judgment necessarily followed it, unless the ver- 
dict was set aside. The verdict was conclusive. 

The defendants might have made the objection before ver- 
dict, and if the court overruled it, have taken an exception: 
and then the opinion of the court could be resisted on the 
writ of error. And if the court gave the direction, and the 
jury disregarded it, the court could have granted a new trial. 
The error complained of is in the verdict, and not in the judg- 
ment. It is one of fact, and not of law, and cannot be re- 
viewed here on writ of error. Parsons v. Armor, 3 Peters, 
425. Parsons v. Bedford, 3 Peters, 445, 449. Upon the au- 
thority of these cases, it seems clear, that as there is no 
exception to an opinion before the verdict, the verdict was con- 
clusive, unless set aside on a motion for a new trial. 

As to the objection that the representatives of Hawkins and 
of Dick are not named, it was considered that Hawkins’s 
representatives are not parties here, and were not parties be- 
low. They are not named, and have not appeared. The ap- 
pearance of Nathaniel and James Dick, and their answer, waves 
the omission to name them. They answer, and state who are 
the representatives of John Dick. A party may voluntarily 
appear without process against him. 

It is said there was no amicable demand. 

1. There is no necessity for an amicable demand by the 
United States. It was the duty of the debtors to settle and 
pay; and if they did not, it was the duty of the officers to sue. 

The practice of Louisiana cannot alter the law of congress. 
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2. The amicable demand, if necessary, was a fact; and is 
disposed of by the verdict. 

The plaintiffs in error, Nathaniel and James Dick, state that 
they have received but four thousand dollars of the succession 
of John Dick. This also is disposed of by the verdict. There 
is no opinion given by the court on this point, and no excep- 
tion on the subject. 

The judgment is said to be erroneous, because of its form. 

The form of the judgment depends on the practice in that 
state. Itis not a judgment in the first instance against Na- 
thaniel and James Dick, but against the estate of John Dick; 
and the latter part seems to be explanatory of the first. If 
it stood on the first clause, Mrs Todd would be embraced in 
it, as she had succeeded to a part of the estate. The second 
clause seems to have been introduced to show that the judg- 
ment was against the two defendants in court. 

The form is unlike a common law judgment, but in a 
mere matter of form ina proceeding so unlike those known 
to a court of common law, this court would require clear 
authority to show it was erroneous before they reversed it. 

It was evidently intended to follow the verdict and contract. 


Mr Johnston, in reply, stated, that the ground of defence 
taken by the learned attorney of the government, was one of 
great interest to the state of Louisiana. 

It is, that the bonds executed in that state by the inhabitants 
of that state, to the government, are not governed by the laws 
of that state; but by the common law. 

To the admission of this principle, which must affect all 
the relations of all the citizens of Louisiana to the government, 
and entirely change the nature of their obligation and respon- 
sibility upon all bonds to the government, he felt it his duty to 
protest. 

The government required a bond; but they have no law 
regulating the form and the extent of the obligation of the 
bond. They have no common law of the United States, and 
the court has no power to adopt any system. They have 
therefore no law, of binding force upon the court. But in this 
case, the court must apply the general rule, applicable to all 
human affairs; that the contract shall be governed by the law 
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of the place, the only law known to the parties. Then the 
court have a guide, and the citizens a law. 

No injury will result, as the laws of all the states conform 
to the common law, except those of the state of Louisiana, 
which are founded on the principles of the civil law. Why 
should not the people of that state have the benefit of their 
laws, unless some material injury will result? The laws are 
quite as good for the enforcement of the contract, and the se- 
eurity of the government, and much more just and beneficent, 
than the severe and inflexible rules of the common law. 

This case beautifully illustrates the difference in principle 
that runs through the two systems. 

The one contains a set of rigid principles, that makes the 
hard enforcement of the contract its main object. The other 
is paternal, it aims at justice, but mild and mitigated justice. 

The one seems made only for the creditor, and to be utterly 
regardless of the rights or feelings of the debtors; it confers 
the power upon the creditor of forcing the payment, from any 
and all the parties, without the slightest regard to the justice 
of the case among the co-obligors. 

The other looks to all the rights of all the parties; how the 
claims of the creditor may be enforced without injurious delay 
and without a multiplicity of actions, and how the debtors 
shall respond according to the principles of moral obligation 
existing between them. 

By the common law the creditor demands his bond; he 
claims judgment equally against the principal, who has con- 
tracted the debt, and against the innocent securities who are to 
be made responsible for him. He selects among them, and 
chooses whom he will pursue, and whom he will sacrifice. 
The law places all the parties equally in his grasp; he may, in 
the wantonness of power, while he saves one from motives of 
favour or caprice, select his victim, pursue him to judgment, 
seize and sell and sacrifice his property; and then the ruined 
man is turned over to his remedy against the other party by 
a due course of law. 

The bond was not made merely for the government or the 
inexorable creditor; but it contains legal as well as moral obli- 
gations, between the principal and the security, and among 
the securities themselves. 
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Although all the defendants are liable, they are not upon 
moral and equitable principles equally bound to pay: the prin- 
cipal is first bound to pay by duty and honour; and there is 
strict propriety, while judgment is taken against all, that his 
property should be first discussed and exhausted, and when 
that fails, recourse must be had to the securities; and here 
takes place a law between them, by which each is bound to 
pay equally his proportion of the common loss, and then if 
either fail, the other is responsible to the creditor for him. 

Here isa spirit of equity running through the whole of this 
judicial transaction, which strikes the common sense of man- 
kind. The other conforms to the severe and rigorous princi- 
ples of that system which declares ¢¢ fiat justicia, ruit coelum:” 
that is, enforce the law, and administer justice for the creditor 
according to its stern decrees, if you ruin every party who 
invokes its protection. Justice is equally done to the creditor 
in both cases, but how differently; in one case it works injus- 
tice and does irreparable injury, and often brings ruin to the 
parties. 

It is not extraordinary, therefore, that we should claim the 
benefit of our equal laws, whose spirit we feel and whose prin- 
ciples we understand; and that we should deprecate the harsh 
and rigorous rules of the common law. 

By the civil law, the creditor obtains his judgment against 
all the parties, which binds their property; but execution runs 
against them in the order of responsibility and according to 
the principles of justice, unless in case of absence, insolvency 
or involvement. 

The common law obliges one party to pay for the rest at the 
‘discretion of the creditor at any sacrifice; and then gives rise 
to other suits, with great expense, delay, and loss among the 
parties. 

So, also, by the equitable principles of the civil law, either 
party may pay in advance his proportion, or any part of it, and 
he shall have credit upon any claim against him. Here Mr 
Cox, knowing that in consequence of the insolvency of Haw- 
kins he would be answerable for at least half of the bond, made 
payments to the government, for which he was entitled to 
credit as among the co-securities; but the court refused to allow 
him to produce the transcript, either to prove the payment for 
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himself, or as a general credit for the benefit of all the de- 
fendants. 

If the absence of all law in the United States upon the sub- 
ject, and the necessity of a rule, do not oblige the court to 
adopt the general law, to wit, the lex loci, which appears so 
much in harmony with our system, and they are free to adopt 
any code; the civil law recommends itself by its superior 
equity. But why should the court adopt the common law, 
which congress have not dared to do, and which congress can- 
not do by a declaratory law. It is, in the case of bonds, harsh, 
severe and unjust? If left without any law, what necessity is 
there for the application of any legal principles but the com- 
mon sense and legal discretion of the court? 

The bond requires no form, but merely to express in simple 
language the nature of the obligation. The signing and the de- 
livery, which has given rise to so much contestation, is a ques- 
tion of fact to be ascertained by proof and decided by a jury; 
it is not a question of Jaw, it depends upon circumstances and 
adjudged cases, even in England. And asto the seal, of what 
importance in this age is the wax or the impression; it is not 
required by act of congress, it proves nothing, it may be the 
seal of any other person, or of no person; and yet if the courts 
adopt the common law, a bond, no matter how solemnly ex- 
pressed, subscribed and delivered, is of no validity unless it 
has the authority of the wax? 

When the court come to the bond itself, it expresses in clear 
and intelligible language, that the parties have bound them- 
selves to pay for the principal if he fails; and common justice 
and common sense would require that each should pay his just 
proportion. It does not seem that any particular law is neces-. 
sary to enable the court to render judgment in such a case— 
much less the common law; and if there is no necessity, how 
unjust to adopt a foreign law to govern contracts in Louisiana, 
to create liabilities, unknown to the laws and the people, which 
are not necessary for the security of the government! 

All the other states have the benefit of their laws in such 
eases: why should Louisiana present the singular anomaly of 
a foreign law, introduced not by the legislative power but by 
judicial construction? 


The court have determined to adopt the judicial exposition 
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of the laws of the states by the state tribunals, in order to in- 
troduce a general conformity and harmony between the two 
systems. Why not extend the principle so as to obtain a per- 
fect adaptation to the laws of the states, and a general uni- 
formity? 

There is, besides, an additional reason for adopting the laws 
of the state, and that is, that although John Dick was bound 
by the common law, in solido, yet his representatives are only 
bound to contribute, according to the laws of Louisiana; that 
is, that each should be responsible only for the sum he received 
as heir, and not for the sum due by John Dick, or for the share 
of any of his heirs. Here the obligation of the bond must 
conform to the law of distribution of Louisiana. 

Mr Johnston said, however important this principle might 
be as a general rule to the people of the state, he did not con- 
sider it important to the decision of this case. He relied upon 
the fact as stated, that Hawkins owed at the time of his death 
only fifteen thousand five hundred and fifty-three dollars and 
eighteen cents; that the court refused a transcript from the 
treasury, which is full evidence, showing payments made since 
his death; and that the judgment is contrary to the evidence 
and the law. 

So stands the case upon the record; but he had no objection 
to assent to the statement made of the facts by the attorney- 
general. 

When Hawkins died, he was indebted to the government 
twenty-two thousand eight hundred and seventy dollars and 
seventy-two cents. He was insolvent, and the securities knew 
they were responsible for twenty thousand dollars; and as both 
were officers of the government, and desired not to be sued, 
Cox proceeded to pay seven thousand three hundred and seven- 
teen dollars and fifty-four cents in claims upon the govern- 
ment, and took the vouchers in the name of Hawkins, but 
dated subsequent to his death; he forwarded the vouchers to 
the proper accounting officer to be credited to his part of the 
bond; he did this in perfect good faith and confidence. The 
officer handed the vouchers to a clerk, who placed them to 
the credit of Hawkins’s account instead of opening an account 
with the securities, and placing this as so much paid by Cox. 
Mr Dick, judge of the United States court, died soon after, be- 
fore he had paid his proportion. 
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This payment would have left twelve thousand six hundred 
and eighty-two dollars and forty-six cents, instead of fifteen 
thousand five hundred and fifty-three dollars and eighteen 
cents; and since the judgment, the heirs of Dick have paid ten 
thousand dollars, and Cox has paid two thousand six hundred 
and eighty-two dollars and forty-six cents, making in all 
twenty thousand dollars, paid to the government on this bond 
by the securities. 

Now the government has a judgment against them jointly 
for twenty thousand dollars, upon which they have since paid 
twelve thousand six hundred and eighty-two dollars and forty- 
six cents, leaving them seven thousand three hundred and 
seventeen dollars and fifty-four cents in debt: and they have a 
judgment against the Dicks separately for ten thousand dollars 
each, while it has been fully and fairly paid; and while it ap- 
pears by the record that only fifteen thousand five hundred 
and fifty-three dollars and eighteen cents were demanded, and 
that twelve thousand six hundred and eighty-two dollars and 
forty-six cents have been paid since the rendition of the judg- 
ment, and the balance paid before the suit brought. 


Mr Justice Tuompson delivered the opinion of the Court. 

This cause comes up by writ of error from the district court 
of Louisiana district. The suit was instituted according to the 
practice of that court by petition, which states that Joseph H. 
Hawkins, late of New Orleans, navy agent of the United 
States, now deceased, John Dick, late of the same place, de- 
ceased, and Nathaniel Cox, of the same place, on the 10th day 
of March 1821, by theiz bond, became jointly and severally 
bound to the United States in the penalty of twenty thousand 
dollars. ‘To which obligation a condition was annexed, by 
which it was provided, that if the said Joseph H. Hawkins 
shall regularly account, when thereunto required, for all 
public moneys received by him from time to time,-and for all 
public property committed to his care, with such person or 
persons, officer or officers of the government of the United 
States, as shall be duly authorised to settle and adjust his ac- 
counts, and shall pay over, as he may be directed, any sum or 
sums that may be found due to the United States upon any 
such settlement, and shall faithfully discharge in every respect 
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the trust reposed in him, then the obligation to be void, other- 
wise to remain in full force and virtue: and the petition further 
states, that the said Hawkins did not account for all public 
moneys received by him, and did not pay over the sums due 
from him to the United States; but at his death remained 
indebted to the United States in the sum of fifteen thousand five 
hundred and fifty-three dollars and eighteen cents, for moneys 
received by him from the United States since the date of the 
said bond, as navy agent: by reason whereof, the condition of 
the said bond had become broken, and the said debt become 
due; and prayed process of summons against the legal repre- 
sentatives of Hawkins and Dick, deceased, and against Na- 
thaniel Cox, and that judgment may be rendered against them 
for the said debt with interest and cost. A copy of the bond, 
duly authenticated, is annexed to the petition; and citations 
were issued against the legal representatives of J. H. Haw- 
kins, deceased, and of John Dick, deceased (without naming 
or designating them in any other manner), and against Na- 
thaniel Cox. 

As to the representatives of Hawkins, the citation was re- 
turned not found; and as to the representatives of John Dick, 
it was returned served, and the like return as to Cox. 

Cox appeared and answered, denying that the sum of 
fifteen thousand five hundred and fifty-three dollars and eigh- 
teen cents is due from the sureties, as stated in the petition; 
alleging that he has paid, since the decease of Hawkins, 
seven thousand three hundred and seventeen dollars and fifty- 
four cents, which had been allowed at the treasury of the 
United States; leaving a balance only of eight thousand two 
hundred and thirty-five dollars and sixty-four cents. And, 
according to the course of practice in Louisiana, he represents 
that the succession of his co-surety John Dick, is solvent; and 
demands that the United States divide their action, by re- 
ducing their demand to the amount of the share and propor- 
tion due by each surety, which was overruled by the court. 

Nathaniel Dick and James Dick appear and answer, that 
they are two of three heirs of John Dick, and in no event 
bound for more than two thirds of any debt of John Dick, and 
deny that the debt is in any manner due by the estate of John 
Dick: but should the same be proved, they say they have re- 
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ceived no more than four thousand dollars of the estate of John 
Dick, and are liable for no more than two thousand dollars 
each, and pray judgment and trial by jury. The cause was 
tried by a jury, and a general verdict for twenty thousand 
dollars found for the plaintiffs, being the amount of the penalty 
in the bond. Upon which the court gave judgment against the 
estate of Jchn Dick and Nathaniel Cox, jointly and severally, 
for the sum of twenty thousand dollars, with six per cent in- 
terest from the 2d day of January 1830, until paid; and also 
gave judgment against Nathaniel Dick and James Dick, for 
the sum of ten thousand dollars each, with interest, &c. 

In the course of the trial, a bill of exceptions was taken to 
the opinion of the court, in rejecting evidence offered on the 
part of Cox in support of his answer, setting up the payment 
of seven thousand three hundred and seventeen dollars and 
fifty-four cents, made by him after the death of Hawkins. 

It is deemed unnecessary to notice the numerous and palpa- 
ble errors contained in this record: that which arises from the 
entry of the judgment is insuperable. It is difficult to con- 
ceive, unless through mistake, how such a judgment could be 
entered. The demand in the petition is only fifteen thou- 
sand five hundred and fifty-three dollars and eighteen cents. 
The verdict of the jury is twenty thousand dollars; and upon 
this a judgment is entered up against the estate of John Dick 
and Nathaniel Cox jointly and severally for twenty-thousand 
dollars, and a judgment also against Nathaniel Dick and James 
Dick, for ten thousand dollars each. Upon no possible grounds, 
therefore, can this judgment be sustained. 

There are, however, one or two questions arising upon this 
record, which have been supposed at the bar to have a more 
general bearing, which it may be proper briefly to notice. 

Upon the trial, the defendant N. Cox offered in evidence a 
transcript from the books of the treasury, duly authenticated, 
purporting to be a list of payments made, and receipts taken 
and passed at the treasury of the United States, in the name of 
Joseph H. Hawkins, since the 3d of September 1823; it having 
been previously shown that Hawkins died on the Ist day of 
October of that year. This evidence was offered in support of 
the allegation in Cox’s answer, that he had paid seven thou- 
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sand three hundred and seventeen dollars and fifty-four cents 
since the decease of Hawkins in his capacity of surety. This 
testimony was objected to by the attorney of the United States 
on the ground that no credits could be allowed, but such as 
had been presented at the treasury and refused. The objec- 
tion was sustained by the court, and the evidence rejected. 

This was supposed in the court below, to come within the 
act of congress, 2d vol. Laws U.S. 595, which declares that in 
suits between the United States and individuals, no claim for 
a credit shall be admitted upon the trial (except under certain 
specified circumstances, not applicable to this case), but such as 
shall appear to have been presented to the accounting officers 
of the treasury for their examination, and by them disallowed. 

This transcript is not set out in the record, and we can only 
judge of it from what is stated in the bill of exceptions; and 
from this it does not appear to be a case coming at all within 
the act of congress. It was not offered as evidence of any new 
claim for a credit which had not been presented to the ac- 
counting officers of the treasury. All the credits claimed had 
been given at the treasury; and the only purpose for which 
it was offered, was to show that such credits were given after 
the death of Hawkins; and although standing in his name, 
the payments could not have been made by him; and to let in 
evidence to show that they were in fact made by the surety. 
There is no evidence in the cause showing the course of keep- 
ing the accounts at the treasury in such cases. But it is be- 
lieved that new accounts are never opened with the sureties. 
The accounting officers have no means of deciding whether the 
money is paid out of the funds of the sureties, or out of those 
of the principal. That is a question entirely between the 
sureties and the representatives of the principal. If applica- 
tion had been made at the treasury, and the accounting officers 
had transferred the payments, and given credit to Cox instead 
of Hawkins, it would not have changed the state of the case as 
between the United States and the parties in the bond; and as 
between the sureties themselves, it would have decided nothing, 
even if that was an inquiry that could have been gone into 
upon this trial. But nothing done at the treasury, which did 
not fall within the scope of the authority of the accounting 
officers in settling accounts, could have been received in evi- 
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dence. In the case of the United States v. Buford, 3 Peters, 
29, it was held by this court that an account stated at the 
treasury department, which does not arise in the»ordinary 
mode of doing business in that department, can derive no ad- 
ditional validity from being certified under the act of congress. 
Such statements at the treasury can only be regarded as estab- 
lishing, items for moneys disbursed, through the ordinary 
channels of the department, when the transactions are shown 
by its books. If then the accounting officers of the treasury 
could have done nothing more than had already been done 
by giving credit on Hawkins’s account for payments alleged 
to have been made by Cox after his death, whence the 
necessity of making any application to the treasury? It 
would have been a nugatory act; and the law surely ought 
not to be so construed as to require of a party a mere idle 
ceremony. The law was intended for real and substantial 
purposes; that the United States should not be surprised by 
claims for credits, which they might not be able to meet and 
explain in the hurry of atrial. Butas no new credit was asked 
in this ease, it would have been useless to make any applica- 
tion to the treasury for the mere purpose of being refused. 

The evidence offered of Hawkins’s account, as navy agent, 
with the branch bank at New Orleans was properly rejected. 
It was not competent evidence in this cause in any point of 
view, unless it was to show that there was a balance in favour 
of Hawkins, which ought to go to the credit of his account 
with the government. But for this purpose it was not ad- 
missible; it not having been presented to the accounting offi- 
cers of the treasury forallowance. This was setting up a claim 
for a new credit, and could not be received according to the 
express provisions of the act of congress. 

The proceedings in this cause, and the manner in which the 
judgment is entered, have been considered at the bar as afford- 
ing a proper occasion for the court to decide whether this con- 
tract, and the liability of the parties thereupon, are to be gov- 
erned by the rules of the civil law which prevail in Louisiana, 
or by the common law whieh prevails here. 

It was contended on the part of the plaintiffs in error, that 
the United States were bound to divide their action, and take 
judgment against each surety only, for his proportion of the 
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sum due, according to the law of Louisiana; considering it a 
contract made there, and to be governed in this respect by the 


. law of the state. 





On the part of the United States it is claimed that the lia- 
bility of the sureties must be governed by the rules of the com- 
mon Jaw; and the bond being joint and several, each is bound 
for the whole; and that the contribution between the co- 
sureties is a matter with which the United States have no 
concern. 

The general rule on this subject is well settled; that the law 
of the place where the contract is made, and not where the 
action is brought, is to govern in expounding and enforcing 
the contract, unless the parties have a view to its being exe- 
cuted elsewhere; in which case it is to be governed according 
to the law of the place where itis to be executed. 2 Burr. 1077; 
4 Term, 182; 7 Term, 242; 2 Johns. 241; 4 Johns. 285. 

There is nothing appearing on the face of this bond indi- 
cating the place of its execution, nor is there any evidence in 
the case showing that fact. In the absence of all proof on that 
point, it being an official bond taken in pursuance of an act of 
congress, it might well be assumed as having been executed 
at the seat of government. But it is most likely that in point 
of fact, for the convenience of parties, the bond was executed 
at New Orleans, particularly as the sufficiency of the sureties 
is approved by the district attorney of Louisiana. 

But admitting the bond to have been signed at New Or- 
leans, it is very clear that the obligations imposed upon the 
parties thereby looked for its execution to the city of Wash- 
ington. It is immaterial where the services as navy agent 
were to be performed by Hawkins. His accountability for 
non-performance was to be at the seat of government. He 
was bound to account, and the sureties undertook that he 
should account for all public moneys received by him, with 
such officers of the government of the United States as are 
duly authorised to settle and adjust his accounts. The bond 
is given with reference to the laws of the United States on 
that subject. And such accounting is required to be with the 
treasury department at the seat of government; and the navy 
agent is bound by the very terms of the bond to pay over such 
sum as may be found due to the United States on such settle- 
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ment; and such paying over must be to the treasury depart- 
ment, or in such manner as shall be directed by the secretary. 
The bond is, therefore, in every point of view in which it can 
be considered, a contract to be executed at the city of Wash- 
ington; and the liability of the parties must be ne by 
the rules of the common law. 

The judgment of the court below is’reversed; and the cause 
sent back with directions to issue a venire de novo. 


This cause came on to be heard on the transcript of the re- 
cord from the district court of the United States for the dis- 
trict of East Louisiana, and was argued by counsel. On con- 
sideration whereof, it is ordered and adjudged by this court, 
that the judgment of the said district court in this cause be, 
and the same is hereby reversed, and that this cause be, and 
the same is hereby remanded to the said district court, with 
directions to award a venire facias de novo. 
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Duncan M’Arruur, Piarintirr ry Error v. Wesxtey 8S. 
Porter, Derenpant IN Error. 


In an ejectment for a tract of land, the declaration described the same by speci- 
fic metes and bounds. The jury found a verdict for the plaintiff, stating the 
defendant to be guilty of the trespass in the declaration mentioned, and ‘*‘ that 
the plaintiff do recover of the defendant the land described as follows;’’ de- 
scribing the same, and referring to a diagram and report of a survey of the land 
in controversy, which was in evidence. This verdict was for but a part of the 
land claimed in the plaintiff’s declaration. The circuit court, on motion of the 
plaintiff’s counsel, instructed the jury to find a general verdict, saying that the 
plaintiff could take possession at his peril; and the jury found according to the 
instructions of the court. Held, that the jury were right in their original ver- 
dict; and the instruction of the court, that they should find a general verdict, 
the plaintiff having established a title only to part of the land, was erroneous, 

The real question before the court is, whether the defendant, upon proof of a 
title to part of the premises described in the declaration of ejectment, is by law 
entitled to a general verdict for the whole of the premises sued for. That the 
action of ejectment is a fictitious action, and is moulded by courts to subserve 
the purposes of justice in a manner peculiar to itself, is admitted; but the pro- 
fessed object is to try the titles of the parties, and the jury are bound to pass 
upon those titles, as they are established by the evidence before them. They 
therefore do no more than their duty when they find a verdict for the plaintiff 
according to the extent and limits of his title as it is proved by the evidence. 
It is equally their right so to do, since it is comprehended in the issue submit- 
ted to their decision. If, therefore, they find by the verdict according to the 
truth of the case that the plaintiff has title to part only of the premises in the 
declaration, and describe it by metes and bounds, and that so far the defendant’ « 
is guilty; and as to the residue, find the issue for the defendants; such a ver- 
dict, in point of law, seems to be unexceptionable; and if so, the judgment 
following the verdict ought to couform to it: and if it should be a general judg- 
ment for the whole premises demanded in the declaration, it would be erro- 
neous. Such, upon principle, and the analogies of the common law, would be 
the result, and the authorities clearly establish the doctrine; and it is confirmed 
as a matter of practice by the best text writers on the subject. 





ERROR to the circuit court of the United States for the dis- 
trict of Ohio. 

The case agreed by the counsel for the plaintiffs in error and 
for the defendants in this court, was as follows: 

*¢ This was an action of ‘ejectment which came up on a writ 
of error to the circuit court’of the United States for the district 
of Ohio. One of the questions in dispute on the trial of the 
cause below, was the boundary line between the lands of the 
plaintiff and defendant. Surveys had been made of the pre- 
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mises in dispute according to the pretensions of each party. 
These surveys, with the explanatory depositions taken on the 
ground, were placed on file and used in evidence on the trial. 
The jury, instead of a verdict according to the claim of either 
party, found an intermediate line. Their verdict was in these 
words, viz. 

‘¢ We the jury, do find the defendant guilty of the trespass 
in the plaintiffs declaration mentioned, and do assess the plain- 
tiff’s damages to one cent; and that the plaintiff do recover of 
the defendant the land described as follows, viz. Beginning 
at the stone planted in Spencer’s orchard, designated on 
Looker’s Map (referring to the survey given in evidence), by 
the letter B., thence running in a north-westerly direction to 
a point in Dock’s line, one hundred and twenty-four poles east- 
wardly on Dock’s line, from the point marked D. on Looker’s 
Map, a hickory and dog wood; thence westwardly with Dock’s 
line one hundred and twenty-four poles, to the hickory and 
dog wood aforesaid; thence running in a south-westwardly 
direction with Taliaferro’s line to the place of beginning.” 

“By reference to Looker’s map or survey on file, the boun- 
dary here marked out by the jury was capable of being reduced 
to certainty. The counsel for the plaintiff below objected 
against the verdict being recorded, and moved the court to 
instruct the jury to find a general verdict of guilty for the 
plaintiff. The court so instructed the jury, saying ‘¢ the plain- 
tiff would take possession at his peril.”” The jury accordingly 
found a general verdict for plaintiff. To this instruction and 
opinion of the court the defendant excepted, and brought this 
writ of error to reverse the judgment.” 

The case was argued by Mr Vinton and Mr Doddridge, for 
the plaintiff in error; and by Mr Ewing, for the defendant. 


Mr Vinton, for the plaintiff. 

The plaintiff below having title, in the opinion of the jury, 
to a part of the land claimed by him, it is admitted they had 
a right, if they chose, to find in his favour a general verdict of 
guilty. And in that case he would have taken possession at 
his peril of more than he was actually entitled to possess. But 
the jury, instead of a general verdict, thought proper to find a 
verdict for so much only as the plaintiff had title to. 
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Had they a right so to find? and if they had, is it not plain 
the court had no power to deny its exercise? 

Where a verdict is rendered for part only of the premises 
demanded, the part found must be described with certainty: 
but numerous authorities show that the jury may find a part. 
Gilbert’s Law of Ejectment, 200; Pemble v. Stearne, Ray- 
mond’s Rep. 165; 1 Institute, 227; Cro. Jac. 113; Siderfin, 
232; Cro. Jac. 631; 6 Munford, 25; 1 Mun. 162; 17 Serg. 
and Rawle, 431; 16 Serg. and Rawle, 245; 17 Serg. and 
Rawle, 393. 

Gilbert, in his Law of Ejectment (page 61), says, ‘if an 
ejectment is brought for an acre of land, by metes and bounds, 
and the jury find half an acre, without specifying metes and 
bounds, the verdict is bad; because the sheriff cannot deliver 
possession.”? The authorities cited above clearly establish the 
right of the jury to find a part of the premises claimed. It is, 
emphatically, the duty of the jury to find facts: but by the in- 
terposition of the court, in this case, they were restrained, and 
that office was virtually taken out of their hands. 

A leading object of judicial investigation is to reduce dis- 
puted and uncertain facts to certainty. But in a question of 
disputed boundary, it is obvious that a general verdict, with- 
out describing the dividing line, or other specification, leaves 
the parties precisely where they began, and establishes nothing. 
And if in such a case the plaintiff has a right to demand at the 
hands of the jury a general verdict, it is clearly not practica- 
ble to try a question of boundary by the action of ejectment. 
A position which, it is presumed, no one will attempt to main- 
tain. 

The court, in their instruction to the jury, appear to have 
fallen into an error in the application of the rule of law to be 
met with in the books, ‘that the plaintiff will take possession 
at his peril.”” On examination it will be found it is used for 
a different purpose than that to which it is to be applied in this 
ease. It had its origin in this way. 

Anciently, in the action of ejectment, great particularity of 
degeription in the declaration was required. See Cottingham 
v. King, 1 Burr. 629. Many judgments were reversed for want 
of a specific description in the declaration of the premises de- 
manded. But when the action underwent the modifications 
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that placed it on its present footing, it was held that a general 
description of the premises was sufficient. But to prevent the 
plaintiff from taking advantage of the uncertainty of his decla- 
ration, by going into possession of more land than he was en- 
titled to; the doctrine was established, “that he took possession 
at his peril of more than he had actually recovered.” 

In all the cases where the courts have holden this language, 
it will be found that exception had been taken to the suffi- 
ciency of the description of the premises in the declaration, 
after a general verdict. The above cited case of Cottingham 
v. King is a leading case in point. This principle, therefore, 
is resorted to, to heal or cure the uncertainty of the declara- 
tion, and is not applicable tothe verdict. If a verdict is uncer- 
tain, the judgment is not rendered upon it and the rule applied 
to help out the verdict; but the verdict is set aside, or judg- 
ment reversed, and a venire de novo awarded. Clay v. White, 
1 Mun. 162; Gregory v. Jackson, 6 Mun. 25; Martin v. 
Martin, 17 Serg. and Rawle, 431; 16 Serg. and Rawle, 245: 
and see also the extract above from Gilbert’s Ejectment. 
In the case of Gregory v. Jackson, which was an ejectment 
for one thousand acres of land, and a verdict for four hun- 
dred, part of the premises, without designating the boun- 
daries—error was brought after judgment—the doctrine now 
contended for, was strongly insisted upon in argument, and 
overruled:—the judgment was reversed and a venire awarded. 
There are many instances to be found of verdicts similar to that 
tendered by the jury in this case. The verdict in the case of 
Green v. Watrous, above cited, is of that description. 

In the case of Hopkins v. Myers, 1 Constitutional Court’s 
Rep. 56 (South Carolina), the similitude of the verdict, even 
in its form, to the one in the present case, is very striking. 

The verdict in that case was sustained, and is in these words, 
viz. ‘¢ We find for the plaintiff, with one dollar damages. We 
also find that the old hedge row beginning at the river, and 
a line running along the same to its termination; and a line to 
be drawn from thence, so that it will intersect the course of 
an old line, surveyed by A. B. Shark in the year 1813, in the 
centre of the gut, next to the river, and thence along said line 
until its intersection with the tract of land said to belong to 
Railford, is the dividing line between the parties.” 
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The practice, as stated by Adams in his Treatise on the Ac- 
tion of Ejectment, and relied upon by the defendant in error, 
will not sanction his interference with the verdict. He says 
(page 297), ‘‘if plaintiff obtain a verdict for the whole pre- 
mises demanded, the entry of the judgment is, that he recover 
his term in the premises aforesaid, or that he recover possess- 
ton of his term aforesaid. And this form is also used where 
a moiety or other part of the premises is recovered; as for ex- 
ample, when the plaintiff declares for forty acres in A. and 
recovers only twenty. And it is at the lessor’s peril, that he 
take out execution for no more than he has recovered title to.”” 

This authority does not show that, in the example put of a 
verdict for twenty acres, such finding of the jury may be dis- 
regarded or set aside, and a general verdict directed to be 
found in its stead; but it proves that upon such a verdict the 
plaintiff may take a judgment to recover his term in the pre- 
mises; and since he is restrained from taking out execution for 
more than was found by the verdict, it is quite immaterial 
whether the judgment, in its form, is general or special. The 
verdict in either case is the guide to the sheriff to direct him 
how to deliver possession, Gilbert’s Evidence, 109; Conner 
v. West, 5 Burr. 2673; Watrous v. Green, 17 Serg. and 
Rawle, 393; Gilbert’s Ejectment, 61; Cro. Jac. 631. 

If, in the present case, the plaintiff below had permitted the 
verdict tendered by the jury to be recorded, and had taken a 
judgment for his term generally, it would have been liable to 
no exception. The defendant would have had no cause of 
complaint, since execution could issue for the part only found 
by the jury and described in their verdict. 

But now he has cause to complain, since there is no restric- 
tion upon the plaintiff in taking out execution for, and going 
into possession of all he ever demanded. 


Mr Ewing, for the defendant in error, contended, that it 
was the duty of the jury to find a general verdict: unless with 
the consent of the parties a special verdict could not be given. 
The plaintiff in an ejectment who recovers, takes possession 
under the direction of thé court, and this he does at his peril. : 
A reference to the notes of the judges who presided at the trial 

Vout. VI.—2 B 
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will show the extent of the recovery, and regulate the pro- 
ceedings of the party. 

The only question in the case is, whether the judgment 
entered is erroneous, or whether a general judgment should 
have been entered on the finding of the jury. Cited Adams 
on Ejectment, 297; 2 Bibb’s Reports, 236. 


Mr Doddridge, in reply, argued, that there was a material 
difference between an action of ejectment to try title, and that 
in which the whole question was one of boundary. The case 
cited by the counsel for the defendant in error, from Bibb’s 
Reports, was of the former character, and was therefore not ap- 
plicable to the question before the court. That case is also at 
variance with all the cases referred to in the opening argument 
for the plaintiff in error. The distinction is well known in 
England, and it is one which must necessarily arise under the 
Virginia land system. This system involves, in most cases, 
questions of boundary. 

The action of ejectment is a creation of courts, and is to 
be moulded to meet the justice of the case. The practice under 
it in Virginia, is different from that of England. 

The order of survey is a material proceeding in Virginia in 
the action of ejectment; and it is made an order in the cause. 
It is analogous to a view in England; and the survey so made 
becomes a part of the issue, presenting the very question which 
is to be decided by the jury. The witnesses are called by the 
surveyor before him, and he locates the bounds of the land. 

The order of survey and return becomes a part of the record, 
and the verdict of the jury is usually entered on the back of 
the survey, for the express purpose of showing what has been 
recovered. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the circuit court for the district of 
Ohio. The original action was an ejectment brought by the 
defendant in error against the plaintiff in error, and the decla- 
ration (which contains several counts) describes the land de- 
manded by specific metes and bounds. At the trial the jury 
found a verdict in the following terms. ‘ We, the jury, find 
the defendant guilty of the trespass in the plaintiff’s declaration 
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mentioned, and do assess the plaintiff’s damages to one cent, 
and that the plaintiff do recover of the defendant the land de- 
scribed as follows, viz. beginning at the stone planted in Spen- 
cer’s orchard, designated on Looker’s Map (referring to the 
diagram and report of the survey in court) by the letter B.; 
thence running in a north-westerly direction to a point in 
Dock’s line, one hundred and twenty-four poles; eastwardly on 
Dock’s line from the point marked D. on Looker’s Map, a 
hickory and dog wood, thence westwardly with Dock’s line 
one hundred and twenty-four poles, to the hickory and dog 
wood aforesaid; thence running in a south-westerly direction 
to Taliaferro’s line to the place of beginning.” The counsel 
for the plaintiff then moved the court to instruct the jury to 
find a general verdict; and thereupon the court did instruct the 
jury to find a general verdict, saying that the plaintiff would 
take possession at his peril; which general verdict was found 
by the jury accordingly: and to this instruction the defend- 
ant excepted. Other exceptions were taken in the progress of 
the trial, but they have been abandoned at the argument; and 
the only question presented for our consideration is upon the 
instruction already mentioned. 

From the survey ordered by the court, as well as from the 
other proceedings and evidence in the cause, it abundantly ap- 
pears, that the case was one of conflicting titles, and the contro- 
versy was principally as to boundaries. The verdict of the 
jury, as originally found, was for part only of the land sued for 
in the ejectment; fixing upon an intermediate line of boundary, 
different from that asserted by either party. It was, there- 
fore, equivalent to a verdict finding a part of the tract of land 
sued for in favour of the plaintiff, and the residue in favour of 
the defendant. In other words, that the defendant was guilty 
of the ejectment as to a part, and not guilty as to the residue 
of the land described in the declaration. 

The real question, then, before the court is, whether the 
plaintiff, upon the proof of a title to a part of the premises sued 
for in the ejectment, is by law entitled to a general verdict for 
the whole of the premises sued for. That the action of eject- 
ment is a fictitious action, and is moulded by courts to subserve 
the purposes of justice in a manner peculiar to itself, is admit- 
ted, but its professed object is to try the titles of the parties; 
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and the jury are bound to pass upon those titles, as they are 
established by the evidence before them. They, therefore, 
do no more than their duty when they find a verdict for the 
plaintiff, according to the extent and limits of his title, as it is 
proved by the evidence. It is equally their right so to do, 
Since it is comprehended in the issue submitted to their deci- 
sion. If, therefore, they find by their verdict according to the 
truth of the case, that the plaintiff has title to part only of the 
premises in the declaration, and describe it by metes and 
bounds, and that so far the defendant is guilty; and as to the 
residue, find the issue for the defendant; such a verdict, in 
point of law, would seem to be unexceptionable; and if so, the 
judgment following that verdict ought to conform to it; and if 
it should be a general judgment for the whole premises de- 
manded in the declaration, it would be erroneous. Such, upon 
principle, and the analogies of the common law, would be the 
just result; and the authorities clearly establish the doctrine, 
and it is confirmed as a matter of practice by the best text 
writers on the subject. Adams on Ejectment, 294. Run- 
nington on Ejectment, 432. Bac. Abridg. Ejectment, F. G. 
Thus in Mason v. Fox, Cro. Jac. 631, where in an ejectment 
the jury found the defendant guilty as to part of the premises 
in the declaration, and not guilty as to the residue; all the 
judges were of opinion that the judgment ought to conform to 
the verdict, for it was consequent upon the verdict; but that 
an entry of a general or variant judgment was not a misprision 
of the clerk, and amendable even after error brought. In 
Denn d. Burgess v. Purvis, 1 Burr. 326, the plaintiff sued for 
a moiety of a certain parcel of land, and had a verdict for one 
third part of the premises; and the question was, whether in 
such a case the plaintiff could recover for a less undivided part 
than he sued for. The court held that she could, and that she 
was entitled to a judgment for the onethird. Lord Mansfield 
on that occasion said, the rule undoubtedly is, that the plaintiff 
must recover according to his title. Here she demanded half, 
and she appears entitled to a third, and so much she ought to 
recover; so, if you demand forty acres, you may certainly re- 
cover twenty acres; every day’s experience proves this. And, 
he added, that the case of Abbott v. Skinner, 1 Sid. Rep. 229, 
was directly in point. In 2 Roll. Abridg. tit. Trial, p. 704, 
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pl. 22, there is a case where an ejectment was brought of a 
messuage, and it appeared in evidence and was so found by the 
verdict that only a small part of the messuage was built by in- 
croachment on the lessor’s land, not the residue. And the 
plaintiff had judgment for the parcel accordingly. Taylor v. 
Wilbore, Cro. Eliz. 768. These authorities (and the Ameri- 
can authorities cited at the bar are to the same effect) demon- 
strate that the plaintiff is entitled to recover only according to 
his title; and that if he shows a title to part only, he is entitled 
to have averdict and judgment for that part, and no more. If 
this be the true state of the law, then the jury were right in 
their original verdict; and the instruction of the court, that they 
should find a general verdict (the plaintiff having established 
a title toonly a part of the land) was erroneous. 

But it has been argued, that such a general verdict, under 
such circumstances, is a matter of mere practice, and involves 
no inconvenience or repugnancy to the general principles of 
law, because the plaintiff must still at his peril take possession 
under his executor upon a general judgment on such verdict, 
according to his title. That the whole proceedings in eject- 
ment are founded in fictions, and the court will, in a summary 
manner, restrain the plaintiff if he takes possession for more 
than his title, so that no injustice can be done to the defendant. 
And certain authorities have been relied upon in support of 
these suggestions. But in what manner can the court, ina 
case circumstanced like the present, interfere with the plaintiff 
in taking possession. If the special finding of the jury in the 
case of interfering titles on a question of boundary, which 
may, and indeed usually does involve a comparison of the con- 
flicting testimony of witnesses and other parol evidence, is to 
be set aside and disregarded, there is nothing upon the record 
to guide the plaintiff in regard to the extent of his title in 
taking possession; and he must be at liberty to take possession 
according to his own view of the extent of his title: nor can 
the court have, in such a case, any certain means to interfere, 
upon a summary application to redress any supposed excess of 
the plaintiff, for that would be in matters of fact to usurp the 
functions of a jury, and to re-try the cause upon its facts and 
merits, without their assistance. It might be different in a 
case where the plaintiff’s title, as he proved it at the trial, was 
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upon his own showing, less than the lands of which he had 
taken possession; for that would involve no examination or 
decision upon conflicting matters of fact; and after all, what 
could this be, but an attempt, indirectly, to do that justice be- 
tween the parties, which the original verdict sought to do 
directly, and in a manner entirely confurmable to law? 

As to the authorities relied on to sustain the practice of en- 
tering a general verdict, they do not in our opinion justify the 
doctrine for which they are cited. The language cited from 
Adams on Ejectment (p. 297) has been misunderstood. It 
does not mean that where the plaintiff obtains a verdict for a 
part of the premises only, he is entitled to a general judgment 
for the whole premises sued for; for that would be inconsistent 
with what the author has said in a preceding page (p. 294);(a) 
but only that the same form of entering the judgment for the 
parcel recovered is adopted as in cases where the whole is re- 
covered; as for example, if the plaintiff declares for forty acres 
in it, and he recovers only twenty acres, his judgment must 
be for the twenty acres; and it is at his peril that he takes out 
execution for no more than he has proved title to, since other- 
wise his execution would be bad, as not conforming to the 
judgment.(6) The case of Cottingham v. King, 1 Burr. 621, 
was the case of a writ of error from Ireland, and the only 
question was whether the declaration, which was for five 
thousand messuages, five thousand cottages, &c. a guarter of 
land, &c. &c. was not void for uncertainty; a general verdict 
having been given for the plaintiff. One objection was, that 
the declaration was too uncertain to enable the sheriff to deli- 
ver possession, to which Lord Mansfield replied, that in this 
fictitious action the plaintiff is to show the sheriff, and is to 
take possession at his peril of only what he was entitled to. 
If he takes more than he has recovered and shown title to, the 
court will, in a summary way, set it right. Now it is plain 
that his lordship was here addressing himself to a case where 
the declaration was general, and the verdict was general for 
the whole premises; and not to a case where there was a ver- 
dict for a specified parcel only of the premises. In the case 


(a) See also Adams’s Eject. App. No. 34, where the form of a judgment for a 
parcel is given, and a judgment for the defendant for the residue. 
(b) See Far. and Denn. 1 Burr. Rep. 362, 366. 
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put, the judgment would be general, and the execution would 
conform to it; and therefore if the plaintiff took possession be- 
yond his own title established at the trial, the court might 
interfere in a summary manner to prevent such a general re- 
covery from working injustice. The same doctrine was after- 
wards held in Conner v. West, 5 Burr, 2672. But neither of 
these cases has any tendency to show, that upon proof of title 
to part of the premises the plaintiff is entitled, as a matter of 
right, to a general verdict and judgment for the whole pre- 
mises in the declaration. Such a point was never argued, nor 
considered by the court. 

The case of Knouns v. Lawall, lessee of Grayson, cited from 
2 Bibb, 236, approaches nearer to the present—without mean- 
ing to express any opinion as to the correctness or incorrect- 
ness of the decision in that case, it is sufficient to say, that it 
is distinguishable from the case now before us. In that case, 
the court held the special finding of the jury void for uncer- 
tainty, and rejected it as surplusage; and then considered the 
finding of the jury as a general verdict for the plaintiff, upon 
which he might properly have a general judgment. No such 
objection occurs against the special finding in the present case, 
and we may decide it without touching the authority of that 
decision. 

Upon the whole, our opinion is, that the instruction of the 
circuit court was erroneous. It was not a mere matter of prac- 
tice, but one involving essential rights of the defendant. 

The judgment is therefore reversed, and the cause is to be 
remanded to the circuit court with directions to award a venire 
facias de novo. 
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Ex Parte Joseru Roperts, anp Ex Parte GeorcGe Aps- 
HEAD. 


Motion for a mandamus to the district judge of the United States for the southern 
district of New York, to set aside a judgment entered by default, on an inquest 
finding a forfeiture of goods to the United States, against which an information 
had been filed for a violation of the revenue laws. By the court: this is not a 
proper case for the interposition of this court by way of mandamus. The ap- 
plication to the district court to set aside the default and inquest, was an appli- 
cation to the discretion of the district court. 


IN the matter of the United States, upon the information of 
M. M. Noah, Surveyor of the port of New York v. Certain 
Cases of Cloth, marked F. Joseph, and marked S. Roberts, and 
George Adshead, claimant, in the district court of the United 
States for the southern district of New York; Mr Beardsley, 
of counsel for the claimants, in these cases, in pursuance of 
written notice to the counsel of the United States in the dis- 
trict court, moved the court for a writ of mandamus, to be 
directed to the district court for the southern district of New 
York, commanding the said district court to set aside the ver- 
dict or judgment taken by default in those causes against a 
number of the cases of cloth which were the subject of the 
information; or commanding the said district court to show 
cause why the said verdict or judgment by default ought not 
to be set aside: and further moved the court for such other 
and further relief in the premises as this court shall deem just 
and proper. 

In the district court for the southern district of New York, 
an information was filed by the district attorney on behalf of 
the United States upon the information of M. M. Noah, sur- 
veyor of the port of New York, against certain cases of cloth 
seized as forfeited to the United States under the act of con- 
gress of the 28th of May 1830; upon the ground that the in- 
voices under which the same were imported were made by a 
false valuation, extension, or otherwise, to defraud the United 
States. 

These cloths were claimed by Joseph Roberts and George 
Adshead; and, after various proceedings in the district court, 
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they were, on the 4th day of January 1832, on an inquest by 
default in the cause, condemned as forfeited to the United 
States. An application was afterwards made to the district 
court to set aside the inquest, on the ground that regular no- 
tice of the day of the trial of the same had not been given to 
the proctors of the claimants. The court refused to set aside 
the same, and an affidavit of one of the proctors of the claim- 
ants, stating the circumstances of the cases, and the proceedings 
of the attorney of the United States in the district court, was 
laid before this court as the foundation of this motion for a 
mandamus. The district attorney of the United States also 
made affidavit of the proceedings, which was presented by Mr 
Taney, attorney-general of the United States. 


The motion for a mandamus was argued in writing by Mr 
Beardsley, as counsel for the claimants. 


Mr Chief Justice MarsHaxu delivered the opinion of the 
Court. 

The court is of opinion that the present is not a proper case 
for the interposition of this court, by way of mandamus. The 
application to set aside the default and inquest, was an applica- 
tion to the discretion of the district court; and is not distin- 
guishable in principle from applications to grant new trials. 
This court has always considered such applications as resting 
in the sound discretion of the court where the cause is depend- 
ing, and not a matter for a mandamus or writ of error. 


VoL. VI.—2C 
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JoserpH GRANT AND oTHERS v. E. anp H. Raymonp. 


Action for damages for an infringement of a patent right, granted to the plaintiff 
in 1825. The patent recited that a former patent had been issued in 1821, to the 
same person, for the same improvement, “‘ which had been cancelled, owing 
to the defective specification on which the same was granted.” The exclusive 
privilege given by the patent on which the suit was brought, is to continue four- 
teen years from the day on which the original was issued. On the trial, the de- 
fendants objected that the secretary of state had no power, by law, to accept a 
surrender of, and to cancel the first letters patent; or to inquire into, and decide 
upon the causes for so doing; or to grant the second patent for the same inven- 
tion with an amended specification, for the unexpired portion of the term of four- 
teen years which had been granted by the first patent. The circuit court of the 
southern district of New York decided, in conformity with its former decisions, 
that such surrender might be made when the defect arose from inadvertence or 
mistake; and without any fraud or misconduct on the part of the patentee: and 
that the secretary of state had authority to accept such surrender, and cancel 
the record of the patent; and to issue a new patent for the unexpired part of the 
fourteen years granted under the first patent. By the court: It will not be pre- 
tended that this question is free from difficulty. But the executive depart- 
ments, it is understood, have acted on the construction adopted by the circuit 
court, and have considered it as settled. We would not willingly disregard 
the settled practice, in a case where we are not satisfied it is contrary to law; 
and where we are satisfied it is required by justice and good faith. 

To promote the progress of useful arts, is the interest and policy of every en- 
lightened government. It entered into the views of the framers of our consti- 
tution, and the power “to promote the progress of science and useful arts by 
securing, for limited times, to authors and inventors, the exclusive right to their 
respective writings and discoveries,” is among those expressly given tocongress. 
It is the reward stipulated for advantages derived by the public for the exer- 
tions of individuals; and is intended as a stimulus to those exertions. The laws 
which are passed to give effect to this purpose ought to be construed in the 
spirit in which they have been made, and to execute the contract fairly on the 
part of the United States, where the full benefit has been received; if this can 
be done without transcending the intentions of the statutes, or countenancing 
acts which are fraudulent, or may prove mischievous. 

If a mistake should be committed in the department of state, no one would say 
it ought not be corrected. All would admit, that a new patent, correcting the 
error, and which would secure to the patentee the benefits which the law in- 
tended to secure, ough! to be issued; and yet the law does not, in terms, au- 
thorise a new patent, even in such a case. Its emanation is not founded on 
the words of the law, but it is indispensably necessary to the faithful execution 
of the solemn promise made by the United States. Why should not the same 
step be taken, for the same purpose, if the mistake has been innocently com- 
mitted by the inventor himself? 

The great object and intention of the act is to seeure to the public the advan- 
tages to be derived from the discoveries of individuals; and the means it em- 
ploys are the compensation made to those individuals for the time and labour 

















JANUARY TERM 1832. 219 


[Grant and others v. Raymond. } 


devoted to those discoveries, by the exclusive right to make up and sell the 
things discovered for a limited time. That which gives complete effect to. this 
object and intention, by employing the same means for the correction of inad- 
vertent error which are directed in the first instance, cannot be a departure 
from the spirit and character of the act. 

Quere, What would be the effect of a second patent, issued after an innocent 
mistake in the specification, on those who, skilled in the act for which it was 
granted, perceiving the vatiance between the specifications and the machine, 
had constructed, sold and used the machine. This question is not before the 
court, and is not involved in the opinion given in the case. The defence, when 
true in fact, may be sufficient in law, notwithstanding the validity of the new 
patent. 

The defendant in the circuit cout, in his plea, assigned the particular defect 
supposed to exist in the specification, and then proceeded to answer in the very 
words of the act, ‘that it does not contain a written description of the plain- 
tiff’s invention and improvement, and manner of using it, in sueh full, clear, and 
exact terms, as to distinguish the same from all other things before known, so 
as to enable any person skilled in the art to make and use thesame, The plea 
alleged in the words of the act, that the prerequisites to issuing a patent had 
not been complied with. The plaintiffs denied the facts alleged in the plea, 
and on this issue was joined. At the trial, the counsel for the defendants, 
after the evidence was closed, asked the court to instruct the jury, that if they 
should be of opinion that the defendants bad maintained and proved the facts 
alleged in their plea, they must find for the defendants. The court refused 
this instruction, and instructed the jury that the patent would not be void on 
this ground, unless such defective or imperfect specification or description arose 
from design, or for the purpose of deceiving the public. By the court: The in- 
struction was erroneous, and the judgment of the circuit court ought to be re- 
versed. 

This instruction was material if the verdict ougbt to have been for the defendants; 
provided the allegations of the plea were sustained, and if such verdict would 
have supported a judgment in their favour; although the defect in the specifica- 
tion might not have arisen from design, and for the purpose of deceiving the 
public. That such is the law, the court is entirely satisfied. The third sec- 
tion of the act requires, as preliminary to a patent, a correct specification and 
description of the thing discovered. This is necessary in order to give the 
public, after the privilege shall expire, the advantage for which the privilege 
is allowed, and is the foundation of the power to issue a patent. The neces- 
sary consequences of the ministerial character ia which the secretary acts, is, 
that the performance of the prerequisites to a patent must be examinable in 
any suit brought upon it. If the case was of the first impression, the court 
would come to this conclusion; but it is understood to be settled. 

Courts did not, perhaps, at first, distinguish clearly between a defence which 
would authorise a verdict and judgment in favour of a defendant in an action 
for the violation of a patent, leaving the plaintiff free to use his patent, and to 
bring other suits for its infringement; and one which, if successful, would re- 
quire the court to enter a judgn.ent not only for the defendant in the particu- 
lar case, but one which declares the patent to be void. This distinction is now 
well settled. 

If the party is content with defending himself, he may either plead specially, or 
plead the general issue and give the notice required by the sixth section, of any 
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special matter he means to use at the trial. If he shows that the patentee has 
failed in any of those prerequisites on which the authority to issue the patent 
is made to depend, his defence is complete. He is entitled to the verdict of 
the jury, and the judgment of the court. Butif, not content with defending 
himself, he seeks to annul the patent, he must proceed in precise conformity 
with the sixth section. If he depends on evidence “ tending to prove that the 
specification filed by the plaintiff does not contain the whole truth relative to 
his discovery, or that it contains more than is necessary to produce the desired 
effect;” it may avail him so far as respects himself, but will not justify a judg- 
ment declaring the patent void; unless ‘“‘ such concealment or addition shall 
fully appear to have been made for the purpose of deceiving the public;”” which 
purpose must be found by the jury, to justify a judgment of vacatur. 

The defendant is permitted to proceed according to the sixth section, but 
is not prohibited from proceeding in the usual manner, so far as respects his de- 
fence; except that special matter may not be given in evidence on the general 
issue, unaccompanied by the notice which the sixth section requires. The 
sixth section is not understood to control the third. The evidence of fraudu- 
lent intent is required only in the particular case, and for the particular purpose 
stated in the sixth section. 


THIS case came before the court, in the first instance, on a 
certificate of division in opinion in the circuit court of the 
United States for the southern district of New York. 

On inspecting the record, it appeared that on the trial of the 
- cause in the circuit court, the counsel for the defendants had 
excepted to the decisions of the court on various matters which 
had been presented for the consideration of the court; and that a 
bill of exceptions had been sealed by the court on their motion. 

The record proceeded to state, that the cause afterwards 
came on for argument on a motion for a new trial, when the 
opinions of the two judges of the circuit court were opposed 
upon questions, presented for the decision of the court, excep- 
ted to on the trial, as stated in the bill of exceptions: ‘that 
upon the questions thus occurring before the court, the opi- 
nions of the said two judges were opposed; and upon request 
of the counsel for the plaintiffs, the points upon which the dis- 
agreement happened, were stated under the direction of the 


judges, and certified under the seal of the court to the Supreme 
Court.”’ 


Mr Webster stated, that a question, preliminary to the argu- 
ment of the case, was presented for the decision of the court. 
It was, whether the court would entertain the case as it came 
up from the circuit court on a division in that court on a mo- 
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tion for a new trial. This court had exercised their right to 
decide in cases where the opinions of the judges of the circuit 
court on questions of law had been opposed, when a motion 
for a new trial was before the court. 


Mr Justice Story. In the cases referred to, the division 
of the court took place on the trial of the cause before the jury, 
as well as on the motion for a new trial. 


Mr Chief Justice Marshall suggested that the case might 
be brought on if the parties would agree that it should stand as 
if a judgment had been given by the circuit court on the ex- 
ceptions. The case, he said, could not be heard on a differ- 
ence in opinion of the judges of the court, on a motion for a 
new trial. 


The counsel for the plaintiffs and defendants having agreed 
that the case should stand as suggested by the chief justice, and 
an agreement in writing to that effect having been filed, the 
court made the following order. 

It is now here by the court considered and ordered, that 
this cause shall now be heard and decided, as on a writ of error 
brought after verdict and judgment in the circuit court, on the 
exceptions which were taken in that court; that the cause shall 
now proceed, as if judgment had been actually entered in the 
circuit court for the plaintiffs there, and that the certificate in 
the case shall be taken, regarded and treated as a writ of error, 
sued out by the defendants below, on the judgment of the cir- 
cuit court, and that the question shall be, as in other cases, 
whether the said judgment ought to be reversed or affirmed: 
but that this court will reserve its opinion and judgment in 
this cause till the defendants in the court below shall have 
sued out a writ of error in this cause to the said circuit court, 
and filed a return thereto, with a bill of exceptions in this 


cause, in the usual form, signed by the court below, in this 
court. 


The case came on for argument, after the defendants had 
sued out a writ of error on a judgment entered in the circuit 
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court for the plaintiffs, in conformity with the suggestion and 
order of this court. The case was as follows: 

The action was brought to recover damages for an alleged 
infringement of a patent right, and came on for trial in the 
circuit court in November 1828, when a verdict was rendered 
for the plaintiffs for three thousand two hundred and sixty-six 
dollars sixty-six cents. 

The plaintiffs gave in evidence a patent from the United 
States, in the following terms, the same being the patent de- 
clared upon: 

‘¢ Whereas Joseph Grant, a citizen of the United States, 
hath alleged that he hath invented a new and useful improve- 
ment in the mode of manufacturing hat bodies by the combi- 
nation of motions, viz. the rotatory and revolving motion, 
with the vibrating or transverse motion, which forms the two 
hat bodies by machinery, and crosses the wool from one ex- 
tremity of the hat bodies to the other at one operation, called 
Grant’s improved winding machine for setting up hat bodies— 
his former patent for the same invention, dated the 11th day 
of August i821, having been cancelled, owing to the defective 
specification on which the same was granted—which improve- 
ment he states had not been known or used before his applica- 
tion—hath made oath that he does verily believe that he is the 
true inventor or discoverer of the said improvement; hath paid 
into the treasury of the United States the sum of thirty dollars, 
delivered a receipt for the same, and presented a petition to the 
secretary of state, signifying a desire of obtaining an exclusive 
property in the said improvement, and praying that a patent 
may be granted for that purpose. 

“ These are, therefore, to grant, according to law, to the said 
Joseph Grant, his heirs, administrators or assigns, for the term 
of fourteen years, from the 11th day of August 1821, the full 
and exclusive right and liberty of making, constructing, using, 
and vending to others to be used, the said improvement, a 
description whereof is given in the words of the said Joseph 
Grant himself in the schedule hereunto annexed, and is made 
a part of these presents. 

“ In testimony whereof, I have caused these letters to be made 
patent, and the seal of the United States to be hereunto affixed. 
Given under my hand, at the city of Washington, this 28th 
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day of April, in the year of our Lord 1825, and of the inde- 
pendence of the United States of America the forty-ninth. 

[. s.] J. Q. ADAMs. 

By the President. H. Cuay, Secretary of State. 

City of Washington, to wit:—I do hereby certify, that the 
foregoing letters patent were delivered to me on the 28th day 
of April in the year of our Lord 1825, to be examined; that 
I have examined the same, and find them conformable to law, 
and I do hereby return the same to the secretary of state with- 
in fifteen days from the date aforesaid, to wit, on this 28th day 
of April, in the year aforesaid. 

WItiraAm Wirt, 
Attorney General of the U. S. 

The schedule referred to in these letters patent, and making 
part of the same, contained a description, in the words of the 
said Joseph Grant himself, of his improvement in the mode of 
manufacturing hat bodies by the combination of motions, viz. 
the rotary or revolving motion, with the vibrating or trans- 
verse motion, which forms the two hat bodies by machinery, 
and crosses the wool from one extremity of the hat bodies to 
the other at one operation, called Grant’s improved winding 
machine for setting up hat bodies; his former patent for the 
same invention, dated on the 11th day of August, A.D. 1821, 
having been cancelled, owing to the defective specification on 
which the same was granted. 

The schedule, which contained a full description of the inven- 
tion, and of the mode of using it, was also given in evidence. 

The counsel for the plaintiffs also produced and read in evi- 
dence a certificate of the secretary of state, duly authenticated 
under his hand and official seal, and certain papers thereto an- 
nexed, in the words and figures following: 

To all to whom these presents shall come, greeting: 

I certify that the annexed is a true copy of the record of 
cancellation of a patent granted to Joseph Grant on the 11th of 
August 1821, and cancelled on the 28th of April, A. D. 1825; 
also, that the annexed is a true copy of the petition praying 
for the cancellation, and the issuing of another patent for the 
same invention. 

In testimony whereof, I, Henry Clay, secretary of state of 
the United States, have hereunto subscribed my name, and 
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caused the seal of the department of state to be affixed. Done 
at the city of Washington, this 19th day of May, A.D. 1828, 
and of the independence of the United States of America, the 
fifty-second. 

[x. s.] H. Cray. 
This patent was returned to the patent office, the seal broken, 
and now stands cancelled, owing to the defective specification 
on which it was issued, and another patent granted (with a 
corrected specification), on the 28th day of April 1825, bearing 
date with the first, and for the same invention. 

The petition of Joseph Grant, of Providence, in the county 
of Providence, and state of Rhode Island, hatter, a citizen of 
the United States of America, respectfully represents, that 
your petitioner has invented a new and useful improvement in 
the mode of manufacturing hat bodies by the combination of 
motions, viz. the rotatory or revolving motion with the vibrat- 
ing or traverse motion, which forms the two hat bodies by 
machinery, and crosses the wool from one extremity of the hat 
bodies to the other at one operation, called ‘‘ Grant’s improved 
winding machine for setting up hat bodies,” according to the 
specification, explanations, and drawings, herewith presented; 
which the subscriber prays may be taken as a part of his peti- 
tion—an improvement not used or known before his applica- 
tion, the advantages of which your petitioner is desirous of 
securing to himself and his legal representatives. 

Your petitioner would further state, that he has, heretofore, 
viz. on the 11th day of August, A.D. 1821, obtained letters 
patent from the president of the United States for his said im- 
provement, but, owing to a defective specification on which 
the same were granted, he prays that the said patent may be 
cancelled, and a new and correct one granted, embracing the 
same improvements, so far as the same are set forth in the ac- 
companying specification, drawing, and explanations. Your 
petitioner therefore prays that letters patent of the United 
States may be issued, granting to your petitioner, his heirs, 
administrators, or assigns, the full and exclusive right of making, 
constructing, using, and vending to others to be used, his said 
improvement, according to the specification and drawings 
hereto annexed, agreeably to the act of congress in such case 
made and provided; your petitioner having paid thirty dollars 
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into the treasury of the United States, and complied with 
other provisions of the said act. As in duty bound, will ever 
pray. JoserH GRANT. 

To the Hon. Henry Clay, Secretary of State of the United 
States of America. 

Providence, April 20, 1825. 

As the assignee of David Curtis, who was the assignee of 
Joseph Grant, of one moiety of the original patent, I unite in 
the prayer ut the above petitioner, that the original patent may 
be cancelled, and a new one granted to the said Joseph Grant, 
as above set forth. Sotomon TownseEnp. 

To the Hon. Henry Clay, Secretary of State of the United 
States of America. 

Providence, April 20, 1825. 

The counsel for the defendant objected that the secretary of 
state had no power, by law, to accept a surrender of and to 
cancel said letters patent, cr to inquire into or decide upon the 
causes for so doing, or to grant said second patent for the same 
invention, with an amended specification, for the unexpended 
portion of the term of fourteen years, which had been granted 
by the first patent. 

The court decided that such surrender might be made, when 
the defect in the specification arose from inadvertence or mis- 
take, and without any fraud or misconduct on the part of the 
patentee; and that the secretary of state had authority to accept 
such surrender, and cancel the record of the patent, and to 
issue a new patent for the unexpired part of the fourteen years 
granted under the old patent in manner aforesaid. To which 
decision the counsel for the defendant excepted. 

The fourth plea, filed on the part of the defendant, after re- 
citing the specification annexed to the patent of the plaintiffs, 
averred as follows: ‘and the defendants aver that said speci- 
fication does not correctly or accurately describe the improve- 
ment claimed by the said Joseph Grant as his invention; but 
said specification, and the drawings thereto annexed, are alto- 
gether defective in this, among other things, namely: in said 
specification no proportions, sizes, or distances, are given, and 
the bigness or size of none of the principal parts of said ma- 
chine is given in said specifications or drawings, but the same 
is wholly omitted; and, in other particulars, said specification 
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and drawings are altogether defective. And the defendants 
aver that said specification, annexed to and making part of said 
letters patent, with the drawings thereto aunexed, do not con- 
tain a written description of his, the said Joseph Grant’s inven- 
tion and improvement aforesaid, and manner of using it, in 
such full, clear, and exact terms as to distinguish the same 
from all other things before known, and so as to enable any 
person skilled in the art of which said machine or improve- 
ment is a branch, or with which it is most nearly connected, 
to make and use the same; and that, for the cause aforesaid, 
said letters patent are void. All which the defendants are 
ready to verify; wherefore they pray judgment if the said 
Joseph Grant and Solomon Townsend ought to have or main- 
tain their aforesaid action against them, and for their costs.” 
To which plea the following replication was filed: 

And as to the said plea of the said Eliakim Raymond and 
Henry Raymond, by them fourthly above pleaded, the said 
Joseph Grant and Solomon Townsend say, that, by reason of 
any thing in the said last mentioned plea alleged, they ought 
not to be barred from having and maintaining their aforesaid 
action thereof against them, the said Eliakim Raymond and 
Henry Raymond, because they say that the specification men- 
tioned in the said last mentioned plea does correctly and accu- 
rately describe the improvement claimed by the said Joseph 
Grant, as his invention; and because they say further, that 
neither the said specification, nor the drawings thereto an- 
nexed, are defective in any of the particulars in that behalf 
alleged in the said last mentioned plea; and this they, the said 
Joseph Grant and Solomon Townsend, pray may be inquired 
of by the country; and the said Eliakim Raymond and Henry 
Raymond do the like, &e. 

The counsel for the defendants on the said trial introduced 
sundry witnesses to prove the allegations traversed in the said 
fourth plea, and insisted that they had proved the same, and 
that the said specification of the said Joseph Grant did not de- 
scribe the improvement which he claimed to have invented, in 
such full, clear, and exact terms as to distinguish the same from 
all other things before known, nor su as to enable a person 
skilled in the art or science of which it is a branch, or with 
which it is most nearly connected, to make and use the same; 
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and they requested the court to charge the jury, that if they 
found that the defendants had maintained and proved their 
averments in that respect, that they must find the same for the 
defendants; which instructions the court refused to give, but 
instructed the jury that the patent would not be void on this 
ground, unless such defective or imperfect specification or de- 
scription arose from design, and for the purpose of deceiving 
the public; to which opinion the counsel for the defendants 
also excepted. 

The case was argued by Mr Webster, for the defendants in 
the circuit court, now before the court as plaintiffs in error; 
and by Mr Ogden, for the defendants, plaintiffs in the circuit 
court. 


Mr Webster stated, that the first question for the decision of 
the court, was whether the secretary of state can accept the 
surrender of a patent, cancel it, and grant a new one for the 
unexpired term for which a patent had been granted, on a sug- 
gestion that the specification is defective through inadvertence 
or mistake? 

It cannot but be doubted whether such cancellation can be 
made any where, so’as to take out a new patent. 

The whole system of patents rests on statute provision. 
There is no common law power, or prerogative right, in the 
president to issue a patent. In this particular, our law is dif- 
ferent from the English. Ours is a statute grant; theirs is an 
emanation out of a statute prohibition. With us, the fountain is 
statute; with them, prerogative. Our statute makes no provi- 
sion for any surrender, and the issuing of a new patent thereon. 
Indeed, it seems impossible to reconcile such a proceeding to 
the requisitions of the act. 

How can the patentee allege, or assign for his second pa- 
tent, that his improvement had not been known before that 
application. ‘That is a statute requisition; here, in the case 
before the court, it had been in use three years. The party 
must claim, and in this case does claim, under his second pa- 
tent, as a new and substantive patent; not under his first, with 
an amended specification. 

On surrender or cancellation of the patent, the party comes 
for a new patent, for the same invention. Now, in all such 
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cases, it must be that the thing has been used or known before 
that application. In this very case, it does not appear that his 
petition contained the statute requisites; it refers it to his for- 
mer application. 

But however this may be, the secretary of state has no 
authority to make a record of cancellation, and to issue a 
new patent. The secretary of state is a merely ministerial 
officer. All the laws relating to granting patents regard him as 
merely ministerial. His department is denominated an exe- 
cutive department. He has no where any particle of judicial 
power. On the subject of patents, as well as all others, he 
acts wholly ministerially. 

By the first patent law, April 10, 1790, the secretaries of 
state, war, and attorney-general, were invested with authority 
to grant or refuse patents. But this was repealed by the ex- 
isting law of February 21, 1793. The power of granting or 
withholding patents, was by this act taken away from every 
body. The secretary was to give the patent out, on certain 
requisitions being complied with, without exercising any judg- 
ment, or making any inquiry; and the patent was to avail the 
grantee what it might, according to the truth of the representa- 
tions of the patentee. It is matter of right, and matter of 
course, to issue the patent; if the requisites of the law be 
complied with. The secretary has nothing to do but make 
out the patent. 

He is applied to as keeper of the seal. And if a dispute 
arises between inventors, the secretary cannot decide it; he 
is to appoint umpires. Sect. 9. He is not trusted to decide 
even whether the form of the letters patent be conformable to 
law; that belongs to the attorney-general. 

The general power of the secretary is commented on in 
Marbury v. Madison, 1 Cranch, 159, 160. He is to record 
diplomatic transactions; but he cannot alter or cancel those 
records. He records treaties and acts of congress; but those, 
of course, he cannot alter. 

The secretary has no power to record in his office any 
transaction, not his own, except so far as authorised by statute. 

In regard to patents, the statute declares what shall be re- 
corded. 

1. The patent itself. 2. The assignment of it, if requested. 
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These are all. The secretary has nothing moreto do. As to 
cancelling a patent, he is functus officio. 

The breaking the seal, or other cancellation by the patentee 
of his patent, is just as effectual if done any where else as if 
done at the state department. It is not a transaction which 
the law has prescribed for recording any where. He can 
neither authorise this cancellation, nor forbid it; nor make it 
matter of official record. 

The vacating and cancelling the record of a patent is in its 
nature a judicial act. The act of 1793 treats it as such, and 
provides two modes of such vacation. Cited the 6thand 10th 
sections of the act. 

The common law, also, provides a mode. The court can- 
not add a new section to the act. 

In England, the repealing of patents is always regarded as 
a judicial act. Godson on Patents, 200. 

The limitations, under which the court below thought the 
secretary could vacate one patent and issue another, show 
that the power he is expected to exercise is judicial. The 
defect must arise from inadvertence or mistake, without fraud 
or misconduct. The power of the secretary to act, then, de- 
pends upon his having adjudged the case to be one of mistake, 
and not a case of fraud. ‘This is judicial power. How can 
the secretary make this judicial investigation. 

1. He has no parties before him, and no power to bring 
persons before him. When done in court, this is done in the 
presence of litigant parties. 2. He cannot summon wit- 
nesses before him, and if they should come voluntarily, he can- 
not administer an oath to them. Such oaths would be extra- 
judicial and nugatory. He cannot require the party’s own oath. 

Now, whether the want of a proper specification be the effect 
of accident or of fraud, is a question of fact; and it is to be de- 
cided by the secretary, without parties, oaths or witnesses. 

Besides, the surrender is to be accepted only when the spe- 
cification is defective. Is not that very question a question 
of fact, or a mixed question of law and fact? Certainly it is. 
It is for the jury: even a court cannot determine it without 
a jury. 

By act of April 20th, 1818, the secretary of state appoints a 
superintendent. Woes he delegate to him his judicial power? 
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There is but one way of answering this view of the subject. 
It must be contended, that in every case, on the mere sugges- 
tion of the patentee, a new patent is to be issued for the resi- 
due of the term, with an amended specification: leaving it to 
be decided, when suit should be brought, whether the defect 
was inadvertent or fraudulent. 

This would change the whole patent system. Its effects 
would be monstrous. Patentees would try their claims under 
one specification; they might fail; and they would call it in- 
advertence, and try another experiment. 

A man builds an expensive factory, puts in costly machi- 
nery, not patented, not described in any specification; he 
expends much money; by and by, he is sued for violating a 
patent, and he finds that since he built, an old patent has 
come out with a new specification. A hearing, of which he 
knew nothing, has been had before the secretary, and a new 
patent has issued, and he is called on to stop his factory. 
Now this supposed case is the very case before the court, 
The defendants erected their works in 1823, 1824. They 
knew of the plaintiff’s patent of August 11, 1821, but it did 
not describe any machinery used by them. But in 1825 he 
surrendered his first patent, took out another, with a specifica- 
tion describing their machinery, and sued them. Under the 
direction of the court he has recovered a verdict for three thou- 
sand two hundred and sixty-six dollars; and is entitled, of 
course, to have this frebled, and the defendants are ruined. 
Is this legal? A bill in equity is pending also, to stop the 
defendants’ factory. 

Now, what reason is there for saying that defendants shall 
suffer these losses, even by the mistake or inadvertence of the 
patentee. The invention had become public, and if not pro- 
tected by the first patent, it was gone forever. A bad patent 
is no patent. 1 Barn. & Ald. 386. It may be well for con- 
gress to give the courts or judges power to vacate patents on 
patentee’s own motion; but then congress would provide limi- 
tations and securities for innocent persons. On the doctrine 
of this case there are no securities. 

What are the consequences of such a principle? A man 
finds out there are other machines made like his, which he 











JANUARY TERM 1832. 231 


[Grant and others v. Raymond.] 


would like to stop; he sets up inadvertence, gets a new patent, 
and stops them. Jfhe swears it, who can deny it? It is of 
younger date, and he swears he meant to describe it. This 
would furnish irresistible temptation to perjury. 

There is a deeper objection. A man makes an invention; 
he gets a patent, but his specification does not describe it, but 
describes something else. In the meantime, the public use, 
not what he has patented, but what he has not. Now, how 
is the public to be deprived of the use of this? It is de- 
nied that they can be prevented this use. The decision of 
this court in Pennock v. Dialogue, proves this cannot be. 
The invention was used and known before it was patented. 
A patent, not describing an invention, is void as to that inven- 
tion, and does not protect it. The invention, by a single 
month’s use, unprotected by a patent, becomes public property 
and can never be resumed. 

Whether the patent be void through fraud or inadvertence, 
if it does not describe the invention, then the invention is not 
protected, but has become public property. Pennock v. Dia- 
logue so decides. 

In England a scire facias to repeal a patent is a criminal 
proceeding, and does not allow costs. 7 Term Rep. 367; God- 
son, 201. 

This case was tried in New York before Pennock v. Dia- 
logue was decided in this court. 

The only case applicable to the one now before the court is 
Morris v. Huntington, 1 Paine, 348. That was decided in 
1824. Its doctrine was materially changed by Pennock and 
Dialogue. Afterall, that case only decides, that a patent, while 
another is in existence, is void. The judge then goes on to 
say, it may be surrendered. 

It seems admitted that the new patent ought not to reach back 
so as to affect those who had already used theinvention. But 
how can this distinction be made? Cited to this point, Brooke 
v. Clarke, 1 B. and A. 396, note. 

The great and conclusive objection is this; the new patent 
is granted on the new application, and the invention had been 
public four years. This is fully settled in the case of Pennock 
v. Dialogue. 


The second point is presented on the defendants’ fourth plea. 
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The court instructed the jury that the patent would not be void, 
unless the defective or imperfect specification arose from de- 
sign, or the purpose of deceiving the public. 

This point presents two questions. 

1. Whether the patent would be void or not, for the reasons 
stated; the direction of the court was not pertinent to the issue. 
The parties were at issue on a question of fact; witnesses 
were examined, and counsel had summed up; but the court 
told the jury the issue was immaterial, and under this ques- 
tion the jury found a verdict for plaintiff. 

It can require no argument to prove that this is an illegal 
direction. 2 Day’s Reports, 519; 1 Starkie, 388; 9 Cranch, 
339, 355. 

2. If the question had legally arisen, the law was wrongly 
stated. 

It is insisted, that the plea was a good bar. If the specifi- 
cation was defective, as set forth in the plea, the plaintiff could 
not recover, whether that defect arose from accident or design. 
The very words of the third section of the statute require 
this. There are certain conditions precedent to be complied 
with, before an inventor can obtain a patent. This is one 
of them. The language of this section is emphatic and 
absolute; it could not be stronger. Courts may just as well 
dispense with the oath. 

Suppose he omit to deliver any written specification what- 
ever; can he afterwards say that omission was owing to inad- 
vertence? Yet a defective, or bad specification, is no specifi- 
cation. The same law that requires a written specification, 
requires a full and accurate one. A defective one is no 
better than none at all. Suppose he omit to sign the specifi- 
cation, can that be cured? 

A party is to describe his invention so as to answer two pur- 
poses: 

1. To distinguish it from all other things before known. 
2. To enable any person skilled in the art to make and use it. 
If he fail in either of these, he fails in a condition precedent. 

This is all very clear, and there would be no doubt about it 
but for the sixth section. That section has been supposed to 
raise the doubt. 

This section, as has been observed by most judges, is inart- 
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fully drawn. It speaks of the right of a defendant to give this 
act in evidence, in an action founded on the act itself. It 
is not grammatical. It seems borrowed from the law of 1791. 

The first important remark is, that the preceding sections 
have described the whole extent of the patentee’s right. This 
section has for its object, the giving of immunities and protec- 
tion to those who may be sued by patentees. Therefore, its 
object was not to enlarge the right of patentees. Second, most 
of its provisions are only affirmative, and the right existed be- 
fore. The action being case, all the material defences are 
competent. Third, it gives some matters as a defence not 
mentioned in the first act, such as license or abandonment to 
the public. Fourth, it does not repeat the same objections 
to specification. 

It allows the defendant to prove three things as fatal defects 
in his specification. 1. That it does not contain the whole 
truth relative to the discovery, with intent to deceive the public. 
This provision may stand with the first section. 2. That it 
contains more than is necessary to produce the described effect; 
with intent to deceive the public. This may stand with the 
third section. 3. That the thing had been used, or described 
in a public work. This may also stand. 

Now, the fraudulent intent is applied only to the two first. 
In these cases congress may say that fraud shall be proved; 
because, even with these defects, it may be a patent, and a very 
useful patent. 

It may be a valid patent, though the patentee take it but for 
part of his invention; yet if he fraudulently deceive the public 
by keeping part back, it shall be void. So it may be a good 
and valuable patent, though it contain more than is necessary 
to produce the described effect. But if it be not so described 
as to be distinguished from other things before known, or so that 
skilful persons can use it, it is no patent, or of no use at all. 
These last objections go to its very existence; and are there- 
fore made prerequisites. They are absolute conditions pre- 
cedent. 

But the main consideration yet is, that this sixth section has 
an object of its own. It looks, not so much to the defence in 
its suits, as to the judicial vacation of the patent. It does 
not look mainly to the defence of the suits, because it leaves 
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out several known grounds of defence. 1. License. 2. Aban- 
donment to the public. 3. That the patent is broader than the 
invention. 4. That the machine is not well described. All 
these are defences, and yet not mentioned here. 

The object of the sixth section is like that of the tenth, fo 
repeal for fraud proved. All this may stand, without con- 
tradicting the third section, or doing vielence to its language. 

Indeed, Pennock and Dialogue, 2 Peters, 1, has apparently 
decided this. The sixth section speaks of inventions known 
before the patentee’s discovery. This does not contradict the 
third section—‘* known before application.”? The court has 
settled this, and it decides this case, 

The plaintiff relied below on the following cases. Park v. 
Little and Wood, 3 Washington, 196, in April 1813; Gray et 
al. v. James, 1 Peters’s C..C. Rep. 401, 1817. 

But it does not appear in this case whether the defendant 
was or was not proceeding with a view to vacate the patent. 
Most probably he was; for at that time such was the practice. 
This is rendered still more probable by a decision looking the 
other way in 1820, by the same judge. Kneass v. Schuylkill 
Bank, 4 Wash. C. C. Rep. 13. This case is clearly for the 
plaintiffs in error. 

The case of Whittemore y. Cutter, 1 Gallison, 419, decided 
in May 1813, was probably a case fo vacate; at any rate the 
judges doubted, and would have divided if the case had turned 
on this point. The case of Lowell v. Lewis, 1 Mason, 183, 
in 1817, was probably a similar case; page 189 cited particu- 
larly. 

How can the court dispense with the express words of the 
third section. Here they are put into the form of a special plea; 
can they be disregarded? Suppose there be but one witness; 
though this is merely a formal requisite, can the court dis- 
pense with it? 

Besides, why should the statute require a specification, 
unless it was to be full and accurate? For what purpose 
should an insufficient specification be enjoined? The court 
may as well say there shall be none. The statute says as im- 
peratively what the specification shall contain, as that there 
shall be a specification at all. If an imperfect or defective 
specification does not render a patent void, what harm does 
it do toit? Let this question be answered. 
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Now, the patentee says his specification in 1821 was de- 
Jective, not through fraud, but defective. But why was not 
that patent good, or this? If defective through fraud he could 
not get another. It must be presumed to be defective through 
inadvertence. If so, what need of a new one? 

Compare the two rules of law decided in this case together. 

1. The judge held, that party might surrender his patent 
and take a new one, when the specification in the first was de- 
fective through mistake, and without fraud. 2. The court 
ruled, that though a specification be altogether defective, yet 
the patent is not void, unless such defect arise from design. 

How can these things stand together? If the last proposition 
be true, all inquiry about the first is idle; unless the question 
be, whether a man having one good patent may surrender it 
and take out another good one for the same thing. 

It is now matter of settled law, that if a patent be broader 
than the invention it is void; and it is never inquired whether 
this arise from design or accident. In nine times out of ten 
it arises from inadvertence. Now, on what principle is this ? 
Not because the plaintiff ’s invention has not been invaded. It 
may have been exactly copied. It is because he has not 
rightly described what he claimed, and therefore his patent 
protects him in nothing. 

So if a patent be for an improvement of an old machine, it 
must state the improvement accurately, and distinguish be- 
tween what is old and what new. 

Finally, the English statute has always been construed the 
other way. 

Our sixth section is a substitute for the English scire facias. 
Cited Davis’s Patent Cases, 413; Godson, 124; Holroyd, 100, 
note. 

Cited also Dodson’s Patents, 56; 1 Term Rep. 605; 1 Wash. 
C. C. Rep. 71; 3 Wash. C. C. Rep. 198; 1 Mason, 189, 190; 
4 Id. 9,10; 3 Wheat. 518; 2 Hen. Black. 478; 1 Ves. and 
Beames, 67; 8 Term Rep. 101; 2 Car. and Paine, 558, 565; 
11 East, 107; 14 Ves. 131. 


Mr Ogden, for the defendants in error. 
The first question is, whether the secretary of state of the 
United States has a power by law to accept of the surrender of 
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and to cancel a patent which had once been issued, and to 
grant a second patent for the same invention, with an amended 
specification for the unexpired portion of the term of fourteen 
years which had been granted by the first patent? 

Upon this question there is not known a single case where 
the point has been expressly decided in the United States. The 
patent law is silent upon the subject; and the question must 
then be decided upon general principles. 

A patent for a useful machine is a grant of the exclusive 
privilege of making and using the machine for a limited time. 
Now it would seem that a grantee may surrender his grant. 
A man who has a privilege may surrender that privilege. If 
a man cancels his patent upon record, it amounts to a surren- 
der of it. 

The difficulty in the question, if there be any, must be in 
the other branch of it. Has the secretary of state the power 
after the surrender of one patent to grant a new one for the 
same invention, with an amended specification for the unex- 
pired portion of the term of fourteen years which had been 
granted by the first patent? Why should he not? When the 
first patent is cancelled, the invention is unprotected. If a 
useful one, why should not the inventor have the benefit of it? 

He certainly never intended to abandon the benefit of it to 
the public. His first patent is evidence of that. 

A specification requires to be drawn with great accuracy. 
Mechanics, by whom machines are usually invented, it cannot 
be supposed are capable of drawing a proper specification. 
Can it be supposed that the law ever intended to punish their 
ignorance in drawing a very special legal paper by a for- 
feiture of all the advantages of their invention? 

It is apprehended that the issuing a new patent in England, 
where there has been no sufficient specification to comply 
with the condition of the first patent, is pretty much a matter 
of course. 

In the case Ex parte Beck, 1 Bro. Ch. Rep. 575, the lord 
chancellor says, “that perhaps upon the petitioner’s applying 
for a new patent, the officers might, under these circumstances, 
be induced to remit their fees; but that he could give no re- 
lief upon the present petition.”” Here the lord chancellor 
speaks of the issuing of a new patent as a matter of course. 
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In our patent law, the inventor must file his specification be- 
fore he can procure his patent. In England, the patent con- 
tains upon its face a condition that if the patentee shall not 
make and file a specification within a limited time after the 
date of the patent, then the patent, and all the liberties and 
advantages under it, shall cease and be void. 

One of the cases cited by the plaintiff in error shows that 
the specification is not filed within the time mentioned in the 
patent; although the patent is void, a new one may be taken 
out by the inventor for the same invention. 

This case, in principle, seems to support the proposition for 
which the defendant in error contends; that ifa first patent is void 
for want of a specification, or for want of a sufficient specifica- 
tion, a new one may be issued for the same invention to the 
sameinventor. In the case of Morris v. Huntington, 1 Paine’s 
Rep. of Cases in the Second Circuit, 355, Mr Justice Thompson 
says, ‘‘I see no insuperable objection to entering a vacatur 
of the patent of record in the department of state, if taken 
out inadvertently, or by mistake. All the proceedings in that 
department on the subject of patents are ex parte, except in 
the case of interfering applications. The department acts rather 
ministerially than judicially, and upon the representation of 
the applicant, without entering into an examination of the 
question of right; and there seems to be no good reason why 
ona like ex parte application, the patent may not be surren- 
dered and cancelled of record, if no misconduct be imputable 
to the patentee in taking it out.”” Cited also page 356. 

So far then as this question has ever arisen in any of our 
courts, the right to surrender an old patent and procure a new 
one has been recognized. Cited also Barrett et al. v. Hall, 1 
Mason, 475, as to the second point. 

The second point is settled by the express terms of the pa- 
tent law, and by the adjudications which have taken place 
under it. . 

1. By the express terms of the patent law. 

The sixth section of the patent act declares, ‘«that the de- 
fendant shall be permitted to plead the general issue, and give 
this act and any special matter in evidence, of which notice in 
writing must have been given, &c. thirty days before the trial; 
tending to prove that the specification filed by the plaintiff 
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does not contain the whole truth relative to the discovery, or 
that it contains more than is necessary to produce the described 
effect, which concealment or addition shall fully appear to have 
been made for the purpose of deceiving the public, §&c. &c. 

So, therefore, if the specification does not contain the whole 
truth relative to the discovery, or if it contains more than is 
necessary to produce the described effect, the patent shall not, 
for these causes, or either of them, be evidence unless ‘the 
concealment or addition shall fully appear to have been made 
for the purpose of deceiving the public.” 

2. By the adjudications which have taken place under the 
law. 

The first case in which the question came up, was the case 
of Whitney v. Carter, in the circuit court of Georgia. That 
case is cited in Mr Fessenden’s Essay on the Law of Patents, 
123. 

His honour, Judge Johnson, in charging the jury in that 
case, said, “he considered the defendants’ second objection 
equally unsupported, and referred to the sixth section of the 
patent law, by which it is required that the concealment alleged 
(in order to defeat the patentee’s recovery) must appear to 
have been made for the purpose of deceiving the public. 
That Mr Whitney could have no motive for such conceal-- 
ment,”’ &c. &c. 

In the case of Gray and Osgood vy. James et al. 1 Peters’s C. 
C. Rep. 394, this question came up before the circuit court in 
Pennsylvania. Judge Washington says, ‘‘but if the jury 
should be of opinion that the specification is materially defec- 
tive, the objection will not be sufficient to invalidate the plain- 
tiff’s patent, unless they should also be satisfied that the con- 
cealment of the circumstances not described, was intended to 
deceive the public.”’ 

In the case of Whittemore v. Cutter, 1 Gallis. 429, Mr Justice 
Story says, “any defect or concealment in a specification to 
avoid a patent, must arise from an intention to deceive the 
public.” In the case of Lowell v. Lewis, 1 Mass. 189, the 
same learned judge makes a similar declaration. 


Mr Chief Justice MarsHauu delivered the opinion of the 
Court. 
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This action was brought by Grant and Townsend against 
E. and H. Raymond, to recover damages for an infringement 
of their right under a patent granted to the plaintiff, Joseph 
Grant, in April 1825. It recited that a former patent had 
been issued in August 1821, to the same person for the same 
improvement, “ which had been cancelled, owing to the defec- 
tive specification on which the same was granted.”” The ex- 
clusive privilege given by the patent on which the suit is 
brought, is to continue fourteen years from the day on which 
the original was issued. 

One of the pleas filed by the defendants, contained the fol- 
lowing averment: ‘and the defendants aver that said’ speci- 
fication does not correctly or accurately describe the improve- 
ment claimed by the said Joseph Grant as his invention, but 
said specification, and the drawings thereto annexed, are alto- 
gether defective in this, among other things, namely: in said 
specification no proportion, sizes or distances are given, and 
the bigness or size of none of the principal parts of said ma- 
chine is given in said specifications or drawings, but the same 
is wholly omitted; and in other particulars, said specifications 
and drawings are wholly defective: and the defendants aver 
that said specification annexed to and making part of said let- 
ters patent, with the drawings thereto annexed, do not contain 
a written description of his the said Joseph Grant’s invention 
and improvement aforesaid, and manner of using it, in such 
full, clear and exact terms, as to distinguish the same from all 
other things before known, and so as to enable any person 
skilled in the art of which said machine or improvement is a 
branch, or with which it is most nearly connected, to make 
and use the same; and that for the cause aforesaid, said letters 
patent are void.” 

The plaintiffs reply that they ought not to be barred, ¢¢ be- 
cause they say that the specification mentioned in the said last 
mentioned plea, does correctly and accurately describe the 
improvement claimed by the said Joseph Grant as his inven- 
tion; and because they say further, that neither the said speci- 
fication, nor the drawings thereto annexed, are defective in 
any of the particulars in that behalf alleged in the said last 
mentioned plea, and this they pray may be inquired of by the 
country.” , On this replication issue was joined. 
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At the trial the counsel for the defendants objected that the 
secretary of state had no power by law to accept a surrender 
of, and to cancel the said letters patent, or to inquire into or 
to decide upon the causes for so doing, or to grant said second 
patent for the same invention with an amended specification, 
for the unexpired portion of the term of fourteen years which 
had been granted by the first patent. 

The court decided that such surrender might be made when 
the defect arose from inadvertence or mistake, and without 
any fraud or misconduct on the part of the patentee; and that 
the secretary of state had authority to accept such surrender, 
and cancel the record of the patent, and to issue a new patent 
for the unexpired part of the fourteen years granted under the 
old patent, in manner aforesaid. To which decision the coun- 
sel for the defendants excepted. 

After adducing the testimony on which they relied to sup- 
port their plea herein before stated, the counsel for the defend- 
ants moved the court to instruct the jury that if they found 
that the defendants had maintained and proved their averments 
in that respect, that they must find the same for the defend- 
ants; which instructions the court refused to give, but instruct- 
ed the jury that the patent would not be void on this ground, 
unless such defective or imperfect specification or description 
arose from design, and for the purpose of deceiving the public; 
to which opinion the counsel for the defendants also excepted. 

The jury found a verdict for the plaintiffs, and assessed their 
damages to three thousand two hundred and sixty-six dollars 
sixty-six cents: the judgment on which is brought before this 
court by a writ of error. 

The first question in the cause respects the power of the 
secretary of state to receive a surrender of a patent, cancel the 
record thereof, and issue a new patent for the unexpired part 
of the fourteen years for which the original had been granted. 
The court was of opinion that this might be done “ when the 
defect in the specification arose from inadvertence or mistake, 
and without any fraud or misconduct on the part of the pa- 
tentee.” 

The right of the patentee to surrender his patent has not 
been denied, but the plaintiffs in error insist that no power 
exists to grant a new patent for the unexpired term. The 
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words of the act, they say, do not confer this power. It cannot 
be exercised with its necessary guards by the department of 
state; and inconvenience of no inconsiderable magnitude might 
result to the public from its exercise. The secretary of state 
is, in the act of making out patents, a mere ministerial officer, 
and can exercise no power which is not expressly given. 

It is undoubtedly true, that the secretary of state may be 
considered, in issuing patents, as a ministerial officer. If the 
prerequisites of the law be complied with, he can exercise no 
judgment on the question whether the patent shall be issued. 
It is equally true that the act of congress contains no words 
which expressly authorise the secretary to issue a corrected 
patent, if the original, from some mistake or inadvertence in 
the patentee, should be found incompetent to secure the re- 
ward which the law intended to confer on him for his inven- 
tion. The force of this objection, and of the argument founded 
on it is felt. If the new patent can be sustained, it must be on 
the general spirit and object of the law, not on its letter. 

To promote the progress of useful arts, is the interest and 
policy of every enlightened government. It entered into the 
views of the framers of our constitution, and the power * to 
promote the progress of science and useful arts, by securing 
for limited times to authors and inventors, the exclusive right 
to their respective writings and discoveries,’’ is among those 
expressly given to congress. This subject was among the first 
which followed the organization of our government. It was 
taken up by the first congress at its second session, and an act 
was passed authorising a patent to be issued to the inventor of 
any useful art, &c. on his petition, ‘granting to such petitioner, 
his heirs, administrators or assigns, for any term not exceeding 
fourteen years, the sole and exclusive right and liberty of 
making, using, and vending to others to be used, the said in- 
vention or discovery.”? ‘The law farther declares that the 
patent ‘¢ shall be good and available to the grantee or grantees 
by force of this act, to all and every intent and purpose herein 
contained.”” The emendatory act of 1793 contains the same 
language, and it cannot be doubted that the settled purpose of 
the United States has ever ‘been, and continues to be, to con- 
fer on the authors of useful inventions an exclusive right in 
their inventions for the time mentioned in their patent. It is 
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the reward stipulated for the advantages derived by the public 
for the exertions of the individual, and is intended as a stimu- 
lus to those exertions. The laws which are passed to give 
effect to this purpose ought, we think, to be construed in the 
spirit in which they have been made; and to execute the con- 
tract fairly on the part of the United States, where the full 
benefit has been actually received: if this can be done without 
transcending the intention of the statute, or countenancing acts 
which are fraudulent or may prove mischievous. The public 
yields nothing which it has not agreed to yield; it receives all 
which it has contracted to receive. The full benefit of the 
discovery, after its enjoyment by the discoverer for fourteen 
years, is preserved; and for his exclusive enjoyment of it dur- 
ing that time the public faith is pledged. That sense of jus- 
tice and of right which all feel, pleads strongly against de- 
priving the inventor of the compensation thus solemnly pro- 
mised, because he has committed an inadvertent or innocent 
mistake. 

If the mistake should be committed in the department of 
state, no one would say that it ought not to be corrected. All 
would admit that a new patent, correcting the error, and which 
would secure to the patentee the benefits which the law in- 
tended to secure, ought to be issued. And yet the act does 
not in terms authorise a new patent, even in this case. Its 
emanation is not founded on the words of the law, but is in- 
dispensably necessary to the faithful execution of the solemn 
promise made by the United States. Why should not the 
same step be taken for the same purpose, if the mistake has 
been innocently committed by the inventor himself? 

The counsel for the plaintiffs in error have shown very 
clearly that the question of inadvertence or mistake is a judi- 
cial question, which cannot be decided by the secretary of 
state. Neither can he decide those judicial questions on which 
the validity of the first patent depends. Yet he issues it with- 
out inquiring into them. Why may he not, in like manner, 
issue the second patent also? The correct performance of all 
those preliminaries on which the validity of the original de- 
pends, are always examinable in the court in which a suit for 
its violation shall be brought. Why may not those points on 
which the validity of the amended patent depends, be examined 











JANUARY TERM 1832. 243 


{Grant and others v. Raymond.) 

before the same tribunal? In the case under consideration 
those questions were not supposed by the circuit court to have 
been decided in the department of state, but were expressly 
submitted to the jury. The rightfulness of issuing the new 
patent is declared to depend on the fact, that “ the defect in 
the specification arose from inadvertence or mistake, and with- 
out any fraud or misconduct on the part of the patentee.” 
The jury were of course to inquire into the fact. The condi- 
tion on which the right to issue the patent depended, could be 
stated to them for no other purpose. 

It has been said that this permission to issue a new patent 
on a reformed specification, when the first was defective 
through the mistake of the patentee, would change the whole 
character of the act of congress. 

We are not convinced of this. The great object and inten- 
tion of the act is to secure to the public the advantages to be 
derived from the discoveries of individuals, and the means it 
employs are the compensation made to those individuals for 
the time and labour devoted to these discoveries, by the ex- 
clusive right to make, use and sell, the things discovered for a 
limited time. That which gives complete effect to this object 
and intention, by employing the same means for the correc- 
tion of inadvertent error which are directed in the first in- 
stance, cannot, we think, be a departure from the spirit and 
character of the act. 

An objection much relied on is, that after the invention has 
been brought into general use, those skilled in the art or science 
with which it is connected, perceiving the variance between 
the specification and the machine, and availing themselves of 
it, may have constructed, sold and used the machine without 
infringing the legal rights of the patentee, or incurring the 
penalties of thelaw. The new patent would retro-act on them, 
and expose them to penalties to which they were not liable 
when the act was committed. 

This objection is more formidable in appearance than in 
reality. It is not probable that the defect in the specification 
can be so apparent as to be perceived by any but those who 
examine it for the purpose of pirating the invention. They 
are not entitled to much favour. But the answer to the ob- 
jection is, that this defence is not made in this case; and the 
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opinion of the circuit court does not go so far as to say that 
such a defence would not be successful. That question is not 
before the court, and is not involved in the opinion we are 
considering. The defence when true in fact may be sufficient 
in law, notwithstanding the validity of the new patent. 

It has been also argued that the new patent must issue on 
the new specification, and on the application which accompa- 
nies it. Consequently, it will not be true that the machine 
was ‘¢not known or used before the application.”’ 

But the new patent, and the proceedings on which it issues, 
have relation to the original transaction. The time of the 
privilege still runs from the date of the original patent. The 
application may be considered as appended to the original ap- 
plication; and, if the new patent is valid, the law must be con- 
sidered as satisfied if the machine was not known or used 
before that application. 

It has been urged that the public was put into possession of 
the machine by the open sale and use of it under the defective 
specification, and cannot be deprived of it by the grant of a 
new patent. The machine is no longer the subject of a pa- 
tent. 

This would be perfectly true, if the second patent could be 
considered as independent of the first. But it is in no respect 
so considered. The communication of the discovery to the 
public has been made in pursuance of law, with the intent to 
exercise a privilege which is the consideration paid by the 
public for the future use of the machine. If, by an innocent 
mistake, the instrument introduced to secure this privilege 
fails in its object, the public ought not to avail itself of this 
mistake, and to appropriate the discovery without paying the 
stipulated consideration. The attempt would be disreputable 
in an individual, and a court of equity might interpose to re- 
strain him. 

It will not be pretended that this question is free from diffi- 
culty. But the executive departments, it is understood, have 
acted on the construction adopted by the circuit court, and 
have considered it as settled. We would not willingly disre- 
gard this settled practice in a case where we are not satisfied 
it is contrary to law, and where we are satisfied that it is re- 
quired by justice and good faith. 
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We will now proceed to the second exception. 

The plea assigns the particular defect supposed to exist in 
the specification, and then proceeds to aver, in the very words 
of the act, that it ‘does not contain a written description of 
his the said Joseph Grant’s invention and improvement afore- 
said, and manner of using it, in such full, clear, and exact 
terms as to distinguish the same from all other things before 
known, and so as to enable any person skilled in the art, &c. 
to make and use the same,”’ &c. 

The plea alleges, in the words of the act, that the pre-requi- 
sites to the issuing a patent had not been complied with. 

If the matter alleged in this plea constituted no bar to the 
action, the plaintiffs might have demanded, and have submitted 
the question of law to the court. But they have chosen to 
deny the facts alleged in the plea, and to aver in their replica- 
tion ‘that neither the specification nor the drawings thereto 
annexed, are defective in any of the particulars in that behalf 
alleged.””? Issue was joined upon this replication, and it is 
that issue which the jury were sworn to try. 

At the trial the counsel for the defendants, after the evi- 
dence was closed, asked the court, in substance, to instruct the 
jury that if they should be of opinion that the defendants had 
maintained and proved the facts alleged in their plea, they 
must find for the defendants. The court refused this instruc- 
tion. Ought it to have been refused? If in the opinion of 
the jury the defendants have proved and maintained every 
fact alleged in the plea on which the issue they are sworn to 
try is joined, ought not the jury to find that issue for the de- 
fendants? Is not this required by their oaths? The conclu- 
sion, ‘¢and that for the cause aforesaid, said letters patent are 
void,”’ is an inference of law from the facts previously alleged; 
not the allegation of a distinct fact to be submitted to the jury. 

The court proceeded to instruct the jury ‘that the patent 
would not be void on this ground, unless such defective or im- 
perfect specification or description arose from design or for 
the purpose of deceiving the public.” 

Now this “ design,” this ‘* purpose of deceiving the pub- 
lic,” constituted no part of the issue. The defendants had not 
alleged it, and could not be supposed to come prepared to prove 
it. A verdict for them would not imply it. The instruction is 
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understood to direct a verdict which finds in fact that the descrip- 
tion or specification is not defective; and this verdict against 
the evidence is to be found because that defect “ arose not from 
design, or for the purpose of deceiving the public.” 

But we must inquire whether the instruction, independent 
of its departure from the issue, be consistent with law. It is 
‘¢that the patent would not be void unless,” &c. 

The fifth section of the act gives the party aggrieved an 
action for the infringement of his patent right. The sixth 
provides ‘¢ that the defendant in such action shall be permitted 
to plead the general issue, and give this act in evidence, and to 
give in evidence any special matter, of which notice in writing 
may have been given to the plaintiff or his attorney thirty days 
before trial, tending to prove that the specification filed by 
the plaintiff does not contain the whole truth relative to his 
discovery, or that it contains more than is necessary to pro- 
duce the described effect; which concealment or addition shall 
fully appear to have been made for the purpose of deceiving 
the public; or that the thing thus secured,” &c. ‘in either of 
which cases judgment shall be rendered for the defendant with 
costs, and the patent shall be declared void.”’ 

Courts did not, perhaps, at first distinguish clearly between 
a defence which would authorise a verdict and judgment in 
favour of the defendant in the particular action, leaving the 
plaintiff free to use his patent, and to bring other suits for its 
infringement; and one which, if successful, would require the 
court to enter a judgment not only for the defendant in the 
particular case, but one which declares the patent to be void. 
This distinction is now well settled. 

If the party is content with defending himself, he may 
either plead specially; or plead the general issue, and give the 
notice required by the sixth section of any special matter he 
means to use at the trial. If he shows that the patentee has 
failed in any of those pre-requisites on which the authority to 
issue the patent is made to depend, his defence is complete. 
He is entitled to the verdict of the jury and the judgment of 
the court. But if, not content with defending himself, he 
seeks to annul the patent, he must proceed in precise con- 
formity to the sixth section. If he depends on evidence 
‘tending to prove that the specification filed by the plaintiff 
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does not contain the whole truth relative to his discovery, or 
that it contains more than is necessary to produce the described 
effect,”” it may avail him so far as respects himself, but will 
not justify a judgment declaring the patent void, unless such 
‘¢ concealment or addition shall fully appear to have been made 
for the purpose of deceiving the public;””? which purpose must 
be found by the jury to justify a judgment of vacatur by the 
court. The defendant is permitted to proceed according to the 
sixth section, but is not prohibited from proceeding in the usual 
manner, so far as respects his defence; except that special mat- 
ter may not be given in evidence on the general issue unac- 
companied by the notice which the sixth section requires. 
The sixth section is not understood to control the third. The 
evidence of fraudulent intent is required only in the parti- 
cular case, and for the particular purpose stated in the sixth 
section. 

This instructton was material if the verdict ought to have 
been for the defendants, provided the allegations of the plea 
were sustained, and if such verdict would have supported a 
judgment in their favour; although the defect in the specifica- 
tion might not have arisen from design, and for the purpose of 
deceiving the public. That such is the law we are entirely 
satisfied. ‘The third section requires, as preliminary to a pa- 
tent, a correct specification and description of the thing dis- 
covered. This is necessary in order to give the public, after 
the privilege shall expire, the advantage for which the privi- 
lege is allowed, and is the foundation of the power to issue the 
patent. The necessary consequence of the ministerial charac- 
ter in which the secretary acts, is that the performance of the 
pre-requisites to a patent must be examinable in any suit 
brought upon it. If the case was of the first impression, we 
should come to this conclusion; but it is understood to be 
settled. ' 

The act of parliament concerning monopolies contains an 
exception on which the grants of patents for inventions have 
issued in that country. ‘The construction of so much of that 
exception as connects the specification with the patent, and 
makes the validity of the latter dependent on the correctness 
of the former, is applicable, we think, to proceedings under 
the third section of the American act. The English books 
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are full of cases in which it has been held that a defective spe- 
cification is a good bar when pleaded to, or a sufficient defence 
when given in evidence on the general issue, on an action 
brought for the infringement of a patent right. They are very 
well summed up in Godson’s Law of Patents, title Specification: 
and also in the chapter respecting the infringement of patents: 
also in Holroyd on Patents, where he treats of the specifica- 
tion, its form and requisites. It is deemed unnecessary to go 
through the cases, because there is no contrariety in them, and 
because the question is supposed to be substantially settled in this 
country. Pennock and Sellers v. Dialogue, 1 Peters, 1, was 
not, it is true, a case of defect in the specification or description 
required by the third section, but one in which the applicant 
did not bring himself within the provision of the first section, 
which requires that before a patent shall issue the petitioner 
shall allege that he has invented a new and useful art, machine, 
&e. “ not known or used before the application.” 

This pre-requisite of the first section, so far as a failure in 
it may affect the validity of the patent, is not distinguishable 
from a failure of the pre-requisites of the third section. 

On the trial evidence was given to show that the patentee 
had permitted his invention to be used before he took out his 
patent. The court declared its opinion to the jury, that if an 
inventor makes his discovery public, he abandons the inchoate 
right to the exclusive use of the invention. <¢ It is possible,” 
added the court, “that the inventor may not have intended to 
give the benefit of his discovery to the public.” ‘¢ But it is 
not a question of intention,”’ “ but of legal inference, resulting 
from the conduct of the inventor, and affecting the interests of 
the public. It is for the jury to say whether the evidence 
brings this case within the principle which has been stated. If 
it does, the court is of opinion that the plaintiff is not entitled 
to a verdict.” 

The jury found a verdict for the defendants, an exception 
was taken to the opinion, and the judgment was affirmed by 
this court. 

This case affirms the principle that a failure on the part of 
the patentee, in those pre-requisites of the act which authorise 
a patent, is a bar to a recovery in an action for its infringe- 
ment; and that the validity of this defence does not depend on 
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the invention of the inventor, but is a legal inference upon his 
conduct. 

Upon these authorities and this reasoning we are of opinion 
that the instruction was erroneous, and that the judgment 
ought to be reversed and the cause remanded. One of the 
judges composing the majority thinks, that the direction would 
have been erroneous on a plea properly framed upon the third 
section of the act, and averring the facts of a defective specifi- 
cation, and a non-compliance with other requisitions of that 
section, for that such a plea would be a good bar and defence 
to the action: but, in his view, the plea relies upon the facts 
as avoiding the patent entirely, and avers it to be void. He 
thinks, however, that the replication puts the facts, and not 
the point whether void or not, in issue; and that the direction 
of the court was erroneous, since it was equivalent to a decla- 
ration, that if all the facts were proved, the issue ought not to 
be found for the defendants, unless the imperfection of the 
specification arose from a fraudulent design. 

The judgment is reversed, and the cause remanded with di- 
rections to issue a venire facias de novo. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the southern 
district of New York, and was argued by counsel. On con- 
sideration whereof, it isthe opinion of this Court that the said 
circuit court erred in instructing the jury ‘‘that the patent 
would not be void on this ground, unless such defective or im- 
perfect specification or description arose from design, and for 
the purpose of deceiving the public.” Whereupon it is or- 
dered and adjudged by this Court, that the judgment of the 
said circuit court in this cause be, and the same is hereby 
reversed, and that this cause be, and the same is hereby re- 
manded to the said circuit court, with directions to award a 
venire facias de novo. 
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Tur Presipent, Directors AND CoMpANy oF THE BANK oF 
THe Unirep Srates, PLArntirrs IN Error vy. WILLIAM 
S. Harcu, DerenDANT 1n Error. 


A suit was instituted by the bank against Pearson, the drawer of a bill of ex- 
change indorsed by Hatch, which suit stood for trial at an approaching term. 
The attorney and agent of the bank agreed with Pearson, that the suit against 
him should be continued without judgment, until the term after that at which 
judgment would have been entered, if Pearson would permit a person in con- 
finement under an execution at his suit, to attend a distant court as a witness 
for the bank, in a suit in which the bank was plaintiff. The witness was per- 
mitted to attend the court, and the suit against Pearson was continued agreeably 
to the said agreement. By the court: This was an agreement for a valuable 
consideration, and not a mere voluntary and discretionary exercise of authority 
on the part of the agent of the bank. It was a virtual discharge of the in- 
dorser of the bill. 

The case of M’Lemore v. Powell, 12 Wheat. Rep. 584, cited and confirmed. 

The notary public, on the non-payment of a bill of exchange, left a notice of the 
same for the indorser ata private boarding house, where the indorser lodged; 
Calling at the boarding house, and inquiring for the indorser of the bill of a 
fellow boarder, he was informed that he was not within, and he then left the 
notice with the fellow boarder, requesting him to deliver it to the indorser. 
Held, that this was sufficient notice to the indorser to make him liable for the 
payment of the bill. 


ERROR to the circuit court of the United States for the dis- 
trict of Ohio. 

This action was brought by the plaintiffs in error, in the 
circuit court of the United States for the district of Ohio, 
against William S. Hatch, by scire facias upon a judgment ob- 
tained against Elijah Pearson, in a suit brought against him 
and the said William 8. Hatch, in which the marshal returned 
‘¢not found,”’ as to William S. Hatch. 

The action was upon a bill of exchange, drawn by Elijah 
Pearson, and indorsed by William S. Hatch. The issue was 
joined upon the plea of non-assumpsit. 

At the trial, the defendant offered in evidence a deposition 
of one John M. Ferry, to which the counsel of the plaintiffs 
objected, on the grounds stated in the opinion of the court; 
which objection was overruled by the court, and the deposi- 


tion read. To this opinion of the court, the plaintiffs’ counsel 
excepted. 
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The jury found the following special verdict, to wit: ‘¢and 
afterwards, to wit, at the December term of said court, in the 
year last aforesaid, came the parties, by their said attorneys; and 
thereupon, for trying the issue joined, came a jury, who found 
that E. Pearson made the bill of exchange, a copy of which 
is attached to the declaration of the said plaintiffs in the origi- 
nal suit against said Pearson, the drawer of said bill, and that 
the said bill was regularly indorsed by the present defendant 
Hatch. They also find, that on the 25th day of July in 
the year 1820, said bill of exchange was duly protested for 
non-payment, and that on said day last mentioned, and on the 
succeeding day, the said defendant Hatch was boarding at the 
house of Henry Bainbridge, in the city of Cincinnati; that on 
the 26th day of July in the year 1820, the notary public by 
whom said bill was protested called at the house of said 
Bainbridge, and inquired for said Hatch, and was informed by 
a Mr Young that said Hatch was not within; the said notary 
then left a written notice of said protest with said Young, who 
was at that time in the house aforesaid, and requested him to 
deliver said notice to said Hatch; and that in the summer of 
said year 1820, said Young wasa boarder at said house. They 
also find, that a suit was commenced against said Pearson, the 
drawer, on said bill of exchange, which suit stood for trial at 
the September term in the year 1822, of the circuit court of 
the United States for the district of Ohio. They also find, 
that previous to the year 1822, one Griffin Yeatman was con- 
fined on the jail limits of Hamilton county in said state, on a 
‘capias ad respondendum,’ issued at the instance of, and on a 
judgment in favour of said Pearson. That said Yeatman was 
a material witness for the plaintiffs in a number of suits then 
pending in said court; that one George W. Jones, who was 
the then agent for plaintiffs, and one William M. Worthington, 
the then attorney for the plaintiffs, agreed with the said Pear- 
son, that, in consideration, he, the said Pearson, would per- 
mit the said Yeatman to leave the said jail limits, and attend 
said court during the term aforesaid, then the suit then pend- 
ing in said court against said Pearson, on said bill of exchange, 
should be continued without judgment until the term of said 
court next ensuing said September term A.D. 1822. That, 
in pursuance of this agreement, the said Pearson permitted the 
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said Yeatman to leave said jail limits, and attend said court; 
and that said suit against said Pearson was continued agreeably 
to said agreement. Now, therefore, if upon this finding, the 
court shall be of opinion that the plaintiff is entitled to judg- 
ment, then the jury find for the plaintiff, to recover of the de- 
fendant the amount of said bill, together with the interest 
thereon; but if the court shall be of opinion upon the said find- 
ing, that the defendant is entitled to a judgment, then, and in 
that case, the jury find for the defendant.”’ 

Upon this special verdict, the court below gave judgment 
for the defendant, and the plaintiffs below thereupon prose- 
cuted this writ of error. 

The case was argued by Mr Sergeant and Mr Webster for 
the plaintiffs in error, and by Mr Ewing for the defendant. 


For the plaintiffs in error it was contended, 1. That the 
notice of the non-payment of the bill of exchange was suffi- 
ciently proved. 2. That the plaintiffs had not discharged the 
indorser by the facts set forth in the special verdict. 

1. The notice was sufficient. The notary public went to 
the house in which the indorser was a boarder, in the city of 
Cincinnati, and inquired if Mr Hatch was within, and was in- 
formed by Young, also a boarder in the house, that he was 
not; and the notary then left a notice of the non-payment of 
the bill with Young, and requested him to deliver the notice 
to Mr Hatch. 

The law does not require a notice of the non-payment of a 
bill or note to be in writing; nor that it shall be given if the 
indorser cannot be found, and no one is at his residence, abode 
or place of business to receive it. In this case the indorser 
was not at home, and no agent was left who could receive the 
notice for him. 

But a notice in writing was left at his residence, which is 
certainly sufficient. Stedman v. Gooch, 1 Esp. 4; Williams 
v. Bank U. S., 2 Peters, 96,101. A lodger in a lodging house 
is in his dwelling, in contemplation of law; and this was the 
dwelling of Mr Hatch. If left with any one found in the 


lodging house, or at the house, it was a full compliance with 
the law. 


2. As to the discharge of the indorser. 
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If the circumstances stated in the special verdict have ope- 
rated to release the indorser, any delay in prosecuting a suit 
against the drawer will have the same effect. If a party be- 
comes nonsuit, if he postpones his suit from the absence of 
testimony, or for any cause however immaterial to the merits 
of the case, the same effect will follow. The indorser has no 
right to insist on the institution of a suit, and he cannot there- 
fore claim the benefit of any proceedings in a suit to which he 
was not a party, and with which he could not interfere. Even 
a stipulation not to sue the drawer, when it does not bind the 
indorser, and leaves him free to proceed upon the note or bill 
on his paying the holder the amount, will not release the in- 
dorser. 

The agreement found by the special verdict did not operate 
on the debt. No time was given for its payment: it did not 
suspend the claim, the right of action, or the obligation: nor 
did it affect directly or indirectly any one but the drawer. 
By paying the debt, as the indorser should have done, he 
would have obtained an immediate right of action against the 
drawer. 

The principles established by this court in the case of 
M’Lemore v. Powell, 12 Wheat. 554, are: before the parties 
to a bill or note are fixed by notice, any laches on the part of 
the holder will discharge the indorsers; after notice, no laches 
can be imputed, and no diligence is required. So also in 
Walwyn v. St Quintin, 1 Bos. & Pull. 654, per Eyre, C. J. 
This is therefore the established law. 

In all cases where parties originally liable have been held 
discharged, either a new security has been given to the holder, 
or time given to such parties, to the prejudice of the rights of 
the parties held discharged. The allowance of time for the 
payment of the debt, must have been binding on all the par- 
ties, which was not done in this case. Collot v, Haigh, 3 
Camp. 281; English v. Darby, 2 Bos. & Pull. 61; Clarke v. 
Devlin, 3 Bos. & Pull. 363; Bailey on Bills, 4th ed. 270, 274. 

This is not a case of subrogation. The indorser could not 
have come into court, and having paid the holder of the bill, 
have prosecuted this suit against the drawer in the name of the 
holder. He could not, therefore, have been prejudiced by the 
agreement, as it did not suspend or impair his right of action. 
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Mr Ewing, for the defendant in error, contended, that the 
notice was not sufficient to charge the indorser of the bill. 
Where parties to a note or bill reside in the same town, per- 
sonal notice is required. 2 Peters, 101. The notice in this 
case was left with a stranger, and no diligence was used to find 
the indorser, Hatch, who was only a boarder at the house. If 
notice left with an agent would be sufficient, this was not done 
in the case before the court. The keeper of the boarding 
house might have been a proper person to receive the notice. 

The agreement between the plaintiffs in error and the 
drawer of the bill, discharged the indorser. By the agreement 
the plaintiffs received a benefit; there was a consideration for 
it. They obtained the testimony of Yeatman, who was a ma- 
terial witness for them. It prejudiced the drawee of the bill, 
because it took from him his remedy against Pearson. 

The court would have enforced the observance of this agree- 
ment. Had the plaintiffs proposed to take judgment, upon 
proof of this agreement, and its execution by the drawer of the 
bill, the court would have refused to enter judgment. Had 
the judgment been taken, upon application during the term, 
and proof of the facts, it would have been set aside and the 
cause continued. If these positions are correct, the indorser 
was discharged. The whole of the principles of the law on 
this matter have been decided in M’Lemore v. Powell, 12 
Wheat. 554. 

If Hatch, after the agreement, before the following term of 
the court, had applied to the plaintiffs and paid off the bill, he 
had a claim to be subrogated to their rights, which were to 
proceed with the suit against the drawer; but the plaintiffs had 
so tied up their hands that no judgment could have been taken 
at that term. They had thus, in the very words of the court 
in the case of M’Lemore v. Powell, suspended their own 
remedy so as to prejudice the rights of the indorser; and he 
must then be discharged. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the circuit court of Ohio. 

The Bank of the United States, as holders, brought an action 
upon a bill of exchange, jointly against Elijah Pearson as 
drawer, and against William S. Hatch as indorser, under a 
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statute of Ohio authorising such a proceeding. The marshal 
having returned the writ ‘¢ not found” as to Hatch, the bank 
proceeded to take judgment against Pearson alone. The pre- 
sent suit is a scire facias against Hatch to make him a party to 
the same judgment, so that execution may also issue against 
him, according to the provisions of the same statute. The 
declaration and bill of exchange in the original proceedings 
have not been, as they ought to have been, sent up in the re- 
- cord, as they constitute a part of it; and for this imperfection 
a certiorari ought to have been awarded, if any thing mate- 
rial in it were now controverted by the parties. It appears 
from some exhibits in the proceedings, that the bill of exchange 
was dated at Cincinnati on the 23d of May 1820, and was as 
follows: ‘¢ Sixty days after date hereof, pay to the order of 
William S. Hatch, at the office of discount and deposit of the 
Bank of the United States at Cincinnati, six thousand six hun- 
dred dollars, which charge to the account of, Yours, respect- 
fully, E. Pearson.”? Addressed, “ Mr Thomas Graham, Cin- 
cinnati, Ohio.”? It was indorsed by Hatch, and accepted by 
Graham. Hatch pleaded the general issue, non-assumpsit; 
and at the trial the jury found a special verdict, as follows: 

«¢ And afterwards, to wit, at the December term of said court, 
in the year last aforesaid, came the parties, by their said attor- 
neys; and thereupon, for trying the issue joined, came a jury, 
to wit: William B. Van Hook, David Todd, John Larwell, 
Randall Stiver, Isaac N. Norton, A. R. Chase, Truman 
Beecher, J. R. Geddings, William Rayne, William A. Need- 
ham, Ira Paige, and William A. Johnson, who, being em- 
pannelled, elected, tried, sworn and affirmed to try the issue 
between the parties, upon their oath do say, that E. Pearson 
made the bill of exchange, a copy of which is attached to 
the declaration of the said plaintiffs in the original suit 
against said Pearson, the drawer of said bill, and that the 
said bill was regularly indorsed by the present defendant 
Hatch. They also find, that on the 25th day of July in 
the year 1820, said bill of exchange was duly protested for 
non-payment, and that on said day last mentioned, and on the 
succeeding day, the said defendant Hatch was boarding at the 
house of Henry Bainbridge, in the city of Cincinnati; that 
on the 26th day of July in the year 1820, the notary public 
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by whom said bill was protested called at the house of said 
Bainbridge, and inquired for said Hatch, and was informed by 
a Mr Young that said Hatch was not within; the said notary 
then left a written notice of said protest with said Young, who 
was at that time in the house aforesaid, and requested him to 
deliver said notice to said Hatch; and that in the summer of 
said year 1820, said Young was a boarder at said house. They 
also find, that a suit was commenced against said Pearson, the 
drawer of said bill of exchange, which suit stood for trial at 
the September term in the year 1822, of the circuit court 
of the United States for the district of Ohio. They also 
find, that previous to the year 1822, one Griffin Yeatman 
was confined on the jail limits .of Hamilton county, in said 
state, on a ‘ca. sa.,” issued at the instance of, and on a judgment 
in favour of, said Pearson. ‘That said Yeatman was a material 
witness for the plaintiff in a number of suits then pending in 
said court; that one George W. Jones, who was the then agent 
for plaintiffs, and one William M. Worthington, the then 
attorney for the plaintiffs, agreed with the said Pearson, that, 
in consideration, he, the said Pearson, would permit the said 
Yeatman to leave the said jail limits, and attend said court 
during the term aforesaid, then the suit then pending in said 
court against said Pearson, on said bill of exchange, should be 
continued without judgment until the term of said court 
next ensuing said September term, 4.D. 1822. That, in 
pursuance of this agreement, the said Pearson permitted the 
said Yeatman to leave said jail limits, and attend said court; 
and that said suit against said Pearson was continued agreeably 
to said agreement. Now, therefore, if upon this finding, the 
court shall be of opinion that the plaintiff is entitled to judg- 
ment, then the jury find for the plaintiff to recover of the de- 
fendant the amount of said bill, together with the interest 
thereon; but if the court shall be of opinion upon the said find- 
ing, that the defendant is entitled to a judgment, then, and in 
that case, the jury find for the defendant.” 

Upon this special verdict, the court below gave judgment 
for the defendant. 

Two questions, arising out of the special verdict, have been 
argued at the bar. First, whether the notice to Hatch of the 
dishonour of the bill was sufficient. Secondly, if it was, 
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whether the agreement between the bank and Pearson was a 
discharge of the indorser. 

Upon the first point we are of opinion, that the notice was 
sufficient. In cases of this nature, the law does not require the 
highest and strictest degree of diligence in giving notice; but 
such a degree of reasonable diligence as will ordinarily bring 
home notice to the party. It is a rule founded upon public 
convenience, and the general course of business; and only re- 
quires that in common intendment and presumption the notice 
is by such means as will he effectual. In the present case, the 
notice was left at a private boarding house, where Hatch lodged; 
which must be considered, to all intents and purposes, his 
dwelling house. It was left, then, at the proper place; and if 
the delivery had been to the master of the house, or to a ser- 
vant of the house, there could be no doubt that it would have 
been sufficient. Stedman v. Gooch, 1 Esp. Rep. 4. The no- 
tary called at the house, and upon inquiry of a fellow boarder 
and inmate of the house, he was informed that Hatch was 
not within; he then left the notice with the fellow boarder, 
requesting him to deliver it to Hatch. 

The latter must necessarily be understood, by receiving the 
notice under such circumstances, impliedly to engage to make 
the delivery. The question then is, whether such a notice so 
delivered, does not afford as reasonable a presumption of its 
being received as if delivered to atenant of the house. This is 
not like the case of a public inn, and a delivery to a mere 
stranger who happens to be there in transitu, and cannot be 
presumed to have any knowledge or intercourse with the party. 
Boarders at the same house may be presumed to meet daily, 
and to feel some interest in the concerns of each other, and to 
perform punctually such common duties of civility as this. 
In our large cities, many persons engaged in business live at 
boarding houses in this manner. It is not always easy to ob- 
tain access to the master of the house, or to servants, who may 
be safely entrusted with the delivery of notices of this sort. 
A person who resides in the house upon a footing of equality 
with all the guests, may well be supposed to feel a deeper in- 
terest in such matters, than a mere servant, whose occupations 


are pressing and various, and whose pursuits do not lead him 
Vou. VI.—2 H 
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to place so high a value upon a scrupulous discharge of duty. 
We think that a stricter rule would be found inconvenient, and 
tend to subvert rather than to subserve the purposes of justice. 
No case exactly in point has been cited at the bar. That of 
Stedman y. Gooch, 1 Esp. Rep. 4, approaches near to it; but 
there the notice was left with the woman who kept the house 
at which the party was a lodger. No stress, however, seems 
to have been laid upon this circumstance to distinguish it from 
the case of a delivery to any other inmate of the house, either 
servant or-fellow boarder. 

The other question is one of more nicety, and not less im- 
portant. It appears from the special verdict, that the contract 
with Pearson, for the continuance of the suit on this very bill, 
without judgment, until the next term of the circuit court, was 
for a valuable consideration, and not a mere voluntary and dis- 
cretionary exercise of authority on the part of the agents of 
the bank. What, then, is to be deemed the true construction 
of it? Did it amount to no more than an agreement, that that 
particular suit should stand continued, leaving the bank at full 
liberty to discontinue that on the morrow, at their discretion, 
and to commence a new suit, and new proceedings for the 
same debt? Or was it intended by the parties to suspend the 
enforcement of any remedy for the debt for the stipulated 
period, and rely solely on that suit for a recovery? We are 
of opinion, that the intention of the parties apparent on the 
contract, was to suspend the right to recover the debt, until 
the next term of the court. It is scarcely possible that Pear- 
son should have been willing to give a valuable consideration 
for the delay of a term, and yet have intentionally left avenues 
open to be harassed by a new suit in the interval. Indeed, no 
other remedy, except in that particular suit, seems to have been 
within the contemplation of either party. If the bank had 
engaged for a like consideration, not to sue Pearson on the 
bill for the same period, there could have been no doubt that 
it would be a contract suspending all remedy. What sub- 
stantial difference is there between such a contract, and a 
contract to suspend a suit already commenced; which is the 
onlysapparent remedy for the recovery of the bill during the 
same period? Is it not the natural, nay necessary intendment, 
that the defendant shall have the full benefit of the whole pe- 
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riod as a delay of payment of the debt? It is no answer that 
a new suit would be attended with more delay. That might 
or might not be the case, according to the different course of 
practice in different states; and, at all events, it would harass 
the party with new expenses of litigation. But the true in- 
quiry is, whether the parties did or did not intend a sur- 
ceasing of all legal proceedings during the period. We think, 
that the just and natural exposition of the contract is that 
they did. 

If this, then, be the correct exposition of the contract, the 
ease clearly falls within the principle laid down by this court 
in M’Lemore v. Powell, 12 Wheat. Rep. 554. That was the 
ease of a voluntary agreement, without consideration, by the 
holder with the drawer of the bill for delay, after the parties 
had been fixed by due notice of the dishonour of the bill. 
The court held, that the agreement was not binding in point 
of law, and therefore it did not exonerate the indorser. On 
that occasion the court said, ‘* we admit the doctrine, that, 
although the indorser has received due notice of the dishonour 
of the bill, yet if the holder afterwards enters into any new 
agreement with the drawer for delay, in any manner changing 
the nature of the original contract, or affecting the rights of the 
indorser, or to the prejudice of the latter, it will discharge 
him. But in order to produce such a result, the agreement must 
be one binding in law upon the parties, and have a sufficient 
consideration to support it,” &c. ‘If the holder enters into 
a valid contract for delay, he thereby suspends his own remedy 
on the bill for the stipulated period, and if the indorser were 
to pay the bill, he could only be subrogated to the rights of 
the holder, and the drawer could or might have the same 
equities against him, as against the holder himself. If, there- 
fore, such a contract be entered into without his assent, it is 
to his prejudice, and discharges him.”” The same reasoning 
applies with full force to the present ease. If the bank could 
not have any remedy on the bill to recover payments, but was 
bound to wait until the next term of the circuit court, the de- 
fendant Hatch, as indorser, could not, by paying the bill place 
himself in a better situation. He would be liable to the same 
equities, under the agreement suspending the remedy, as the 
bank. The same principles which this court adopted in the 
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case of M’Lemore vy. Powell, i2 Wheat. Rep. 554, will be 
found illustrated and confirmed in an able opinion of Mr Chan- 
cellor Kent, in King v. Baldwin, 2 Johns. Ch. Rep. 554, and 
applied to a case between principal and surety. There are 
other authorities to the same effect. Gould v. Robson, 8 East’s 
Rep. 576; Laxton v. Peat, 2 Camp. Rep. 188; Hubbly v. 
Brown, 16 Johns. Rep. 70; Bayley on Bills, 234. 

There is a recent case in England, which approaches very 
near to the circumstances of the present case. We allude to 
Lee v. Levi, 1 Carr. & Payne’s Rep. 553. In that case the 
holder, after suit brought against the accepter and the indorser, 
had taken a cognovit of the accepter for the amount of the bill, 
payable by instalments; and at the trial of the suit against the 
indorser, Lord Chief Justice Abbott thought that this was a 
giving time which discharged the indorser, and the jury found 
a verdict accordingly. That case afterwards came before the 
whole court for revision; 6 Dowl. & Ry. C. Rep. 475: and was 
then decided upon a mere collateral point, viz. that the defence 
having arisen after suit brought against the indorser, should 
have been taken advantage of by special plea, and could not 
be given in evidence under the general issue; so that the ruling 
of the lord chief justice was not brought directly into judg- 
ment. It was not, however, in any measure overruled. 

Upon the whole, we are of opinion, upon the ground of the 
agreement stated in the special verdict being a virtual dis- 
charge of the indorser, that the judgment of the circuit court 
ought to be affirmed, with costs. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of Ohio, and was argued by counsel; on consideration whereof, 
it is ordered and adjudged by this court, that the judgment of 
the said circuit court in this cause be, and the same is hereby 
affirmed, with costs. 
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LEY AND OTHERS, APPELLEES. 


The plaintiffs’ entry of land in Ohio was made in the name of a person who was 
dead at the time of the entry. This entry is a nullity in the state of Ohio. 
The case of Galt et a!. v. Galloway, 4 Peters, 332, cited and confirmed. 


APPEAL from the circuit court of the United States for the 
district of Ohio. 

This case was argued by Messrs Vinton and Doddridge, for 
the appellants; and by Messrs Corwin and Bibb, for the ap- 
pellees. 


Mr Chief Justice MarsHa.t delivered the opinion of the 
Court. 

This suit was brought in the court of the United States for 
the seventh circuit, and district of Ohio, to obtain a convey- 
ance for land which the defendants hold by a senior patent, 
and which the plaintifis claim under a prior entry. The bill 
was dismissed by the circuit court, and the plaintiffs have ap- 
pealed to this court. 

Serious doubts exist respecting the validity of the entry 
under which the claim has been made, and several points have 
been discussed at the bar. It is unnecessary to decide more 
than one of these questions, because that is decisive of the 
ease. David Anderson, in whose name the entry under which 
the plaintiffs claim was made, was dead at the time. The 
entry, therefore, as was determined in Galt and others v. Gal- 
loway, 4 Peters, 332, 345, is, in the state of Ohio, a nullity. 
This being the foundation of the plaintiffs’ title, they must fail 
in their action. 

Counsel at the bar have endeavoured to distinguish this case 
from that, by treating the entry as one made in the name of 
the wrong person, through the mistake of the surveyor. 

We do not think he is sustained by the fact or the law of 
the case. The decree is affirmed with costs. 
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Joun Conarp, MarsHat or THE Eastern District or 
PennsytvaANiA—Tue Unitrep Srates, PLaIntTirrs IN 
Error v. Tue Paciric Insurance Company or New 
York, DEFENDANTS. 


The case of Conard v. The Atlantic Insurance Company, 1 Peters’s Reports, 
886, cited, and the principles decided in the same confirmed. 

The bringing up with the record of the proceedings in the circuit court, the 
charge of the court at large, is a practice which this court has often disapproved, 
and deems incorrect. 

The case of Harris v. Dennie, 3 Peters’s Reports, 292, decided no more than 
that no creditor of the importer could, by any attachment or process, take 
goods imported into the United States upon their importation out of the pos- 
session of the United States, until the lien of the United States for the duties 
accruing thereon was actually discharged, either by payment of the duties or 
by giving security therefor, according to the requirements of the law on the 
part of the importer. 

There is no doubt that if the importer has the general right and property iu the 
goods, that right draws after it a constructive possession, and the master of the 
ship is but a bailee, maintaining the possession for his benefit. 

There is no pretence to say that the property of the importer in the goods is de- 
vested by any possession subsequently taken by the United States, for the 
purpose of maintaining their lien for duties. That possession is not adverse 
to the title of the importer; and indeed it may be properly deemed not so much 
an exclusive as a concurrent and mixed possession for the joint benefit of the 
importer and of the United States. It leaves the importer’s right to the imme- 
diate possession perfect, the moment the lien for the duties is discharged. 
And if he tenders the duties, or the proper security therefor, and the collector 
refuses the delivery of the goods, it is a tortious conversion of the property 
for which an action of trespass or trover will lie. 

The case not being one which called for vindictive or exemplary damages, the 
circuit court charged the jury that the plaintiffs were entitled to recover such 
damages as they had proved themselves entitled to, on account of the actual 
injury sustained by the seizure and detention of the goods. And in ascertain- 
ing what these damages were, the court directed them that the plaintiffs had a 
right to recover the value of the goods (teas) at the time of the levy, with interest 
from the expiration of the usual credit on extensive sales. This was in con- 
formity to the decision of this court in the case of Conard v. Nicoll, 4 Peters’s 
Reports, 291. 


ERROR to the circuit court of the United States, for the 
eastern district of Pennsylvania. 

This was an action of trespass de bonis asportatis, brought 
by the Pacific Insurance Company of New York, against John 
Conard, marshal of the eastern district of Pennsylvania. 
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The plaintifis declared in the common form of trespass, spe- 
cifying the goods and chattels seized and taken by the defend- 
ant, to wit: sundry packages of teas of the value, altogether, 
of upwards of sixty thousand dollars, and laying the damages 
at one hundred and twenty thousand dollars. 

To this declaration the defendant pleaded the general issue: 
and also pleaded specially, 1. That on the Ist of May 1828 © 
the plaintiffs received forty thousand dollars, paid to him by 
the defendant, in full satisfaction of the trespasses and wrongs 
complained of. 2. That at the April sessions of the court 
1826, the plaintiffs impleaded him in a plea of trespass to the 
plaintiffs, damages forty thousand dollars, and on the 30th of 
April 1828, by judgment of the court, recovered the same, 
which is the same trespass complained of in this declaration, 
which judgment remains in full force; and afterwards, on the 
30th of April 1828, the said sum of forty thousand dollars was 
paid to him in satisfaction thereof. 3. That at April sessions 
1826, the plaintiffs impleaded him in a certain plea of trespass 
to his damage forty thousand dollars, being the identical tres- 
pass complained of in this suit, and on the 30th of April 1828 
the said plaintiffs recovered in the said plea by the judgment of 
the court against the defendant, with six cents damages, and 
costs which they had sustained by the same trespasses, which 
judgment remains in force; and that on the 30th day of April 
1828, the sum of forty thousand dollars was paid in full satis- 
faction thereof. Upon the first plea issue was joined. To the 
special pleas the plaintiffs replied that they did not receive the 
sum of forty thousand dollars, in full satisfaction of the trespasses 
and damages complained of, and of the other wrongs in the 
declaration mentioned; and tendered an issue thereon. To the 
third and fourth pleas the plaintiffs replied that they ought not 
to be barred from maintaining their action by any thing alleged 
in the same, because on the 9th day of October 1826, a 
certain bond was executed by the said plaintiffs, and by them 
delivered to and accepted by the United States of America, 
in the following words: 

‘< Know all men by these presents, that we, the Pacific In- 
surance Company of New York, are held, and firmly bound 
unto the United States of America, in the sum of sixty thou- 
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sand dollars, lawful moaey of the United States of America, 
to be paid to the said, the United States of America, their cer- 
tain attorney, successors, or assigns, to which payment well 
and truly to be made, and done, we do bind ourselves, and 
our successors, firmly by these presents. Sealed with our 
seal of incorporation, and dated this ninth day of Octcber, in 
the year of our Lord one thousand eight hundred and twen- 
ty-six. 

‘¢ Whereas the goods and merchandise described in an in- 
voice, a copy whereof is annexed, imported from Canton in 
the ship Addison, safely arrived at the port of Philadelphia, 
have been levied on by the marshal of the eastern district of 
Pennsylvania, by virtue of an execution, on a judgment in 
favour of the United States, against Edward Thomson, of 
Philadelphia, as the property of the said Edward Thomson; 
and, whereas, the Pacific Insurance Company of New York 
claim to be the owners in law or equity of the said goods, and 
actually hold the bill of lading and invoice thereof, under 
which the said goods have been duly entered at the custom- 
house, and the duties thereon secured to be paid according to 
law; and, whereas, it has been agreed by and between the 
secretary of the treasury in behalf of the United States, and 
the said Pacific Insurance Company, that a suit shall be insti- 
tuted, by the said named company, against the said marshal, 
in which the sole question to be tried and decided shall be, 
whether the United States, or the said Pacific Insurance Com- 
pany, are entitled to the said goods and the proceeds thereof; 
and, whereas, it has been further agreed that the said goods 
shall be delivered to the said Pacific Insurance Company, with- 
out prejudice to the rights of the United States under the said 
executions or otherwise, and that they shall sell and dispose of 
the same in the best manner and for the best price they can 
obtain therefor, and for cash, or upon credit, as they may judge 
expedient; and that the moneys arising from the sale thereof, 
deducting the duties and all customary charges and commiss- 
ions on such sales, shall be deposited by the said Pacific In- 
surance Company, as soon as received from and after the sale, 
in the Bank of the United States, to the credit of the president 
of the said bank, in trust, to be invested in the stocks of the 
United States, in the name of the said president, in trust, so to 
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remain until it shall be judicially and finally decided to whom 
the said goods, or the proceeds thereof, do of right, and ac- 
cording to law, belong; and, on the further trust, that when- 
ever such decision shall be made the said president of the said 
bank shall deliver the said moneys, or transfer the said stocks, 
to the party in whose favour such decision shall be made. 
And, whereas, in pursuance of the said agreement, the said 
goods have this day been delivered to the said Pacific Insu- 
rance Company, for the purposes aforesaid, it being understood 
and agreed that such delivery of the goods shall not prejudice 
any existing right of the said company. Now, the condition 
of this obligation is such, that if the said Pacific Insurance 
Company shall comply with the said arrangements, and well 
and truly sell and dispose of the said goods, and cause the mo- 
neys arising from the sale thereof, after deducting therefrom 
the duties, charges and commissions, as aforesaid, to be depo- 
sited in the Bank of the United States, to the credit of the 
president of the said bank, in trust, according to the true intent 
and meaning of the above recited agreement, and for the pur- 
poses therein set forth, this obligation to be void, but other- 
wise, to be and remain in full force and virtue.” 

Sealed and delivered by the Pacific Insurance Company of 
New York. 

Invoice of merchandise shipped by Rodney Fisher, attorney 
for John R. Thomson, on board the American ship Addison, 
A. Hedelius, master, bound for Philadelphia, for account and 
risk of Edward Thomson, Esquire, a native citizen of the 
United States of America, residing there, and consigned to 
order. 

The invoice amounted to twenty-nine thousand nine hundred 
and eighty-one dollars and twenty-one cents, and was dated 
Canton, November 22, 1825, and signed Rodney Fisher, 
attorney for John R. Thomson. 

And that, heretofore, to wit, on the same day and year 
aforesaid, at the district aforesaid, a certain other bond was 
executed by the said plaintiffs, and by them delivered to, and 
accepted by the United States of America, in the following 
words: 

This bond was in all respects similar to that last recited, 


saving that it applied to an invoice of merchandise amounting 
Vor. IV.—2 I 
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to thirty thousand one hundred and seven dollars eighty seven 
cents, shipped in the same manner on board the ship Superior 
from Canton on the 2d of December 1825. 

The plaintiffs further alleged, that when the bond was exe- 
cuted the defendant agreed that a suit should be instituted 
against him as marshal, aforesaid, in which the sole question 
to be tried and decided should be, whether the United States 
or the plaintiffs were entitled to the goods or the proceeds. 

And do further say, that afterwards, to wit, at the April ses- 
sions of this court, in the year one thousand eight hundred 
and twenty-six, in conformity with the said bond, and with 
the said agreement, a suit was instituted by the said plaintiffs, 
in their name as plaintiffs, against the said John Conard, mar- 
shal of the eastern district of Pennsylvania, for the trial and 
decision of the said question only, and for no other purpose 
whatever, and in which suit the sole question tried and decided 
was, whether the United States or the said plaintiffs were en- 
titled to said goods, and the proceeds thereof. And further, 
that all the pleadings and proceedings in the said suit were sub- 
ject to the said agreement, and were governed and controlled 
thereby: and that, in fact and in truth, the said plaintiffs did 
not, on the trial of the said suit, claim to recover, and did not 
offer any evidence for the purpose of recovering any damages 
whatever from the said John Conard, marshal; and that no 
damages whatever were recovered in the said court, except six 
cents. And further, that in the said suit it was judicially and 
finally decided, that the said goods and the proceeds thereof did, 
of right and according to law, belong to the said plaintiffs, and 
a verdict and judgment for nominal damages were rendered; 
and the plaintiffs did not receive or claim therein or thereby, 
any other or further damages, or any damages whatever, for 
the said trespass and other wrongs. And further that the suit 
here mentioned, and the plea in the defendant’s plea mentioned 
and referred to, are the same plea or suit, and not other or dif- 
ferent pleas or suits, than in the said plea mentioned. 

Upon the first of these replications issue was joined. To 
the others, that is, the replications to the third and fourth 
pleas, there was a general demurrer, and joinder in demurrer. 

Upon this demurrer, the court below gave judgment for the 
plaintiffs. 
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On the 22d day of May 1830, the issues came to trial. 

The plaintiffs produced a variety of evidence, parol and 
written, to establish their title to the property, before and at 
the time of the trespass complained of, being substantially the 
same as that exhibited by the plaintiffs in the case of the 
Atlantic Insurance Company v. Conard. 

They also give in evidence a writ of fieri facias, at the suit 
of the United States, against Edward Thomson, under which 
it appeared, by indorsement thereon, that the defendant (Con- 
ard) levied upon the goods and merchandise in the declaration 
specified on the 16th day of March 1826, on board the ship in 
which they arrived. 

And they offered “ further to prove a demand of the collec- 
tor, and refused by him, after the levy was made, to permit an 
entry and deliver the goods. But the counsel for the defend- 
ant objected to such proof; and the objection was overruled by 
the court, and the evidence given.”’ 

To this opinion of the court the defendant excepted. 

The evidence being closed, the counsel for the defendant 
asked the court to charge the jury: 

1. That the United States had a lien upon the goods im- 
ported in the ships the Superior and the Addison, from Can- 
ton, in the month of March 1826, for the duties accruing upon 
that importation: and that the United States, as an effect of 
their liens, had the possession of the said goods the moment 
of their importation. 

2. That the documents exhibited in evidence, prove that, 
Edward Thomson was, in fact, the importer of the goods in 
question, and that, under the act of congress of 1799, he must 
be regarded, for the purposes of that act, as the original con- 
signee and owner, although the property in the goods might 
have been in the plaintiffs. 

3. That Edward Thomson as the importer, and the origi- 
nal consignee and owner, were the only persons entitled by law 
to enter the goods at the custom-house, or give bonds for the 
duties, or to pay the duties: and that any recognition by the 
collector or other public officer, of any other person, as enti- 
tled to enter, is not authorised by the law of the United States, 
and cannot be admitted to vary the rights of the parties. 

4. That the United States having a lien upon, and a possess- 
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ion of, the goods at the time of their importation, and Ed- 
ward Thomson being, in contemplation of the act of con- 
gress, the only person by whom this entry could legally be 
made, the possession of the United States was never divest- 
ed by any act of the plaintiffs to which the United States did 
not consent. 

5. That possession of the goods being, at the time of the 
levy made by the defendant, legally in the United States, and 
neither actually nor constructively in the plaintiffs, the pre- 
sent action, founded as it must be upon a possession by the 
plaintiffs either actual or constructive, cannot be maintained. 

6. That according to the act of congress, and Edward 
Thomson regarded as the original importer, owner and con- 
signee, and he being largely indebted upon bonds to the United 
States for duties then remaining unpaid, the lien of the United 
States for the duties which accrued on that importation could 
not be divested, except upon the payment of the said duties in 
cash. 

7. That the agreement of the 9th of October 1826, con- 
nected with the facts given in evidence, amounts to a release 
or waiver by the plaintiffs of all demand for damages arising 
from the acts of the officers of the United States in taking pos- 
session and detaining the goods in question. 

8. That in an action of trespass, such as the present, where 
no circumstances of aggravation in the motives or conduct of 
the defendant are alleged or pretended, the value of the goods 
taken, or the diminution of that value by their detention, is 
the only just and legal measure of damages. 

9. That the claim for damages, on the score of professional 
compensation, paid in this and other causes connected with 
the transaction, is inadmissible, and that therefore the evi- 
dence respecting it should be wholly disregarded by the jury. 

The charge to the jury was as follows: 

In this case there are two questions for your consideration: 

1. Whether the plaintiffs can sustain this action. 

2. The amount of damages to which they are entitled. 

The facts of the case are few. On the 10th and 11th July 
1825, the plaintiffs advanced sixty thousand dollars to. Ed- 
ward Thomson on his respondentia bonds. He shipped the 
money for Canton, took bills of lading deliverable to his fac- 
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tor John R. Thomson, and assigned them to the plaintiffs. 
The money arrived safely; and was invested in the teas now 
in controversy. The teas were shipped on board of the ships 
Addison and Superior, which arrived in the Delaware on the 
15th March 1826, when, with their cargoes, they were levied 
on by the defendant by virtue of an execution at the suit of 
the United States, against Edward Thomson. The teas in 
question were landed and deposited in the public stores, 
under the care of the custom house officer, where they 
remained until the fall of 1826, when, by an agreement made 
between the plaintiffs and the secretary of the treasury, they 
were delivered to them and sold under their direction for their 
account. 

Immediately on hearing of the levy, the plaintiffs, by their 
agent, offered to the collector to secure the duties, and de- 
manded the teas. . They were refused. On this state of the 
facts the counsel for the defendant contends that Edward Thom- 
son remained the legal owner of the teas at the time of the 
levy: that the plaintiffs did not become the owners or con- 
signees thereof or the agents of Thomson, so as to authorise 
them to enter the teas at the custom house according to the 
provisions of the thirty-sixth section of the revenue law, which 
he contends could only be made by Thomson himself: that he 
being indebted to the United States by bonds for duties unpaid, 
was, by the proviso of the sixty-second section of the law, pro- 
hibited from making an entry without the actual payment of 
the duties accruing, for which the United States had a lien until 
they were paid: and that therefore the plaintiffs, not having 
offered to pay the duties on their demand of the teas from the 
collector, had no right to the possession of the goods, and can- 
not maintain this action. 

Were this a question open for consideration, I should have 
no hesitation in saying that the whole transaction between 
Thomson and the plaintiffs made them the legal owners and 
consignees of the property purchased by the outward ship- 
ment, and that as such they had a right to enter the teas on 
securing the duties, without being affected by the delinquency 
of Thomson at the custom house, as much so as if the ship- 
ment had been made in their own name and on their own 
account. 
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But it has not been left for me to declare the law in this 
case. It has been definitively settled by the supreme court in 
the case of the Atlantic Insurance Company against Conard, 
decided at January term 1828, and the case of Francis H. 
Nicoll against Conard, at the last term. The first of these 
cases was an action of trespass brought to try the right of 
property in the plaintiffs to teas shipped in the Addison and 
Superior under circumstances in all respects agreeing with this 
case. The court decided that they were the owners and en- 
titled to the proceeds of what had been sold under the agree- 
ment: the court declaring the plaintiffs to be the owners and 
consignees by the agreement between them and Thom- 
son, and the consequent acts. The second was a similar 
action brought for the same purpose as well as the reco- 
very of damages for levying on certain goods and a quantity 
of teas shipped and in all respects circumstanced like the pre- 
sent. The cause was tried before Judge Washington in this 
place, and resulted in a verdict and judgment for the plaintiffs, 
not only for the proceeds of the property which had been sold, 
but a large amount in damages. It was removed by writ of 
error to the supreme court, and the judgment affirmed. The 
judge who delivered their opinion did not think proper to add 
to or alter any thing in the very able and excellent charge de- 
livered to the jury by his lamented predecessor. The affirm- 
ance was in these words: that charge embraced every point 
material to the decision of this case, and, connected with the 
opinion of the court in the former case, leaves for you and the 
court no other duty than acquiescence in the well established 
principles which control the cause before you. 

The right of property in the teas which are the subject of 
this action has already been settled by the judgment of this 
court in a former action between the same parties, and is con- 
clusive on that point in this. 

But the defendant’s counsel contends that in the case of 
Harris v. Denny, decided at the last term of the supreme court, 
a principle has been settled which will prevent the plaintiffs’ 
recovering. The case was this: James D’Wolf, Jun. was 
indebted to the United States on duty bonds unpaid: goods 
consigned to him arrived in the port of Boston, which were at- 
tached by his creditors in Massachusetts by a writ in the hands 














JANUARY TERM 1832. 271 


[Conard v. The Pacific Insurance Company.} 


of Denny the sheriff. The marshal attached the same goods 
by process from the district court, at the suit of the United 
States. At the time of the attachment by Denny, the plaintiffs 
offered to secure the duties, and demanded possession, which 
the collector refused. On an action by the sheriff against the 
marshal, the court decided that he could not sustain it, because 
the plaintiffs in the attachment were neither owners, consignees, 
nor agents, that D’ Wolf continued the owner, and being delin- 
quent on former bonds had no right to enter the goods till pay- 
ment of the duties, and that the plaintiffs, claiming only as 
creditors, had no right to the possession on the mere offer to 
secure them. This case has no bearing on the right of an 
owner or consignee to enter goods on offering to secure duties 
accruing. It was there declared that the United States had no 
lien on the goods for the amount due by D’ Wolf on other im- 
portations. It only decided that a mere creditor could ac- 
quire no right to the possession of goods so imported consign- 
ed to D’ Wolf, until the duties were actually paid. 

The authority of the two cases referred to, does not seem to 
me to be at all shaken by that of Harris v. Denny, and I am 
therefore clearly of opinion that the plaintiffs have well estab- 
lished their right to maintain the present action for the recovery 
of damages for the seizure of the goods in question. 

It is next alleged that by the agreement of the 9th of Octo- 
ber, and the acts accompanying it, the defendant is released 
from all claims for damages. The decision of this and the 
supreme court in the case of Nicoll v. Conard, settles the re- 
verse, and declares that damages may be recovered, notwith- 
standing this agreement. In this case, the defendant pleaded 
this agreement as a bar to this action:—the court overruled the 
plea and rendered judgment for the plaintiffs, so that this ques- 
tion has already been settled, as a matter of law, and is not 
open for your consideration as one of fact. 

The counsel for the defendant next contends, that the rule 
of damages in this case is furnished by the balance due on the 
respondentia bonds, after deducting the amount of the sales. 
This ground is assumed by considering the plaintiffs as mere 
mortgagees of the teas, an idea wholly inadmissible, after the 
two solemn decisions of the supreme court, each adjudging the 
legal right of property to be in the respective plaintiffs, as own- 
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ers; and one of them awarding damages without any reference 
to the amount due on the respondentia bonds. 

These decisions are binding authority on this court, which 
must be governed by them to their full extent. We are not at 
liberty to say that the plaintiffs, in-those actions were legal 
owners, only to the extent of the debt due them by Edward 
Thomson. The entire property in the teas was vested in 
them, and this court has passed the same judgment as to those 
now in controversy. This action of trespass would assume a 
singular aspect, if the plaintiffs could not recover damages to 
the amount of their property which has been taken from them 
by the defendant Edward Thomson, who had no legal property 
in these teas. Whether the plaintiffs can in any event be con- 
sidered as trustees for him, his creditors, or assigns, is not ma- 
terial to inquire in this action. On this question of damages, 
we cannot settle accounts between trustees and cestui que 
trusts (if there can be such, as to this property), who are no 
parties to this suit. It is enough for the plaintiffs to exhibit 
record evidence of their being the acknowledged legal owners. 
It necessarily results, from such ownership, that they are le- 
gally entitled to all the damages arising from its seizure and 
detention. The right to damages must be commensurate with 
the right of property. To adopt any other rule would intro- 
duce endless confusion and mischief. The plaintiffs then are 
before you as the legal owners of the teas, and with no legal 
impediment in the way of their recovery. 

The next question for your consideration, is the amount of 
damages which the plaintiffs are entitled to recover, as the legal 
owners of the teas. 

The rule which ought to govern juries, in assessing damages 
for injuries to personal property, depends much on the cir- 
cumstances of the case. When a trespass is committed in a 
wanton, rude, and aggravated manner, indicating malice or a 
desire to injure, a jury ought to be liberal in compensating the 
party injured, in all he has lost in property, in expenses for 
the operation of his rights, in feeling or reputation: and even 
this may be exceeded by setting a public example to prevent 
a repetition of the act. In such cases there is no certain fixed 
standard; for a jury may properly take into view, not only 
what is due to the party complaining, but to the public, by 
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inflicting what are called in law speculative, exemplary, or 
vindictive damages. But, when an individual, acting in pur- 
suance of what he conceives a just claim to property, proceeds 
by legal process to enforce it, and causes a levy to be made on 
what is claimed by another, without abusing or perverting its 
true object, there is and ought to be a very different rule, if, 
after a due course of legal investigation, his case is not well 
founded. This is what must necessarily happen in all judicial 
proceedings, fairly and properly conducted, which are insti- 
tuted to try contested rights to property. If the plaintiff, in 
an action of trespass, succeed, he is entitled to legal satisfac- 
tion for the injury sustained by the taking and detention, in 
cases not attended with the circumstances of aggravation be- 
fore mentioned. The general rule of damage, is the value of 
the property taken, with interest from the time of the taking 
down to the trial. This is generally considered as the extent 
of the damages sustained, and this is deemed legal compensa- 
tion, which refers solely to the injury done to the property 
taken, and not to any collateral or consequential damages, re- 
sulting to the owner by the trespass. These are taken into 
consideration, only in a case more or less aggravated. But 
where the party, taking the property of another by legal pro- 
cess, acts in the fair pursuit of his supposed legal right, the 
only reparation he is bound to make to the party who turns 
out ultimately to be injured, is to place him, as to the pro- 
perty, in the same situation in which he was before the legal 
trespass was committed. The costs of the action are the 
only penalty imposed by the law, which limits and regulates 
the items and amount. In the present case, the defendant 
acted under the orders of the government, in execution of his 
duties as a public officer: he made the levy, but committed no 
act beyond the strictest line of his duty, which placed him in 
a situation where he had no discretion. The result has been 
unfortunate for him: he has taken the property of the plain- 
tiffs for the debt of Edward Thomson, and must make them 
compensation for the injury they have sustained thereby, but 
no further. 

It has long since been well settled, that a jury ought in no 
case to find exemplary damages against a public officer, acting 
in obedience to orders from the government, without any cir- 
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cumstances of aggravation, if he violates the law in making a 
seizure of property. In the case of Nicoll against the present 
defendant, Judge Washington instructed the jury that they 
might give the plaintiff such damages as he had proved himself 
to be justly entitled to, on account of any actual injury he had 
proved to their satisfaction he had sustained, by the seizure 
and detention of the property levied on, but that they ought 
not to give vindictive, imaginary, or speculative damages. 
The affirmance of his charge makes it the guide for us, in this 
case. Our true inquiry then must be, what damages have the 
plaintiffs so proved themselves to be entitled to? 

There can be no doubt that they have a right to the value 
of the teas at the time of the levy, with interest from the ex- 
piration of the usual credit on extensive sales. You may ascer- 
tain the value from the sales made at New York or this place 
in the spring of 1826. If, in your opinion, they afford evi- 
dence of their real value, or if you are satisfied from the evi- 
dence you have heard that the seizure and storing of these teas 
had the effect of depressing the prices, you may make such 
additions to the prices at which sales were actually made, as 
would make them equal to what they would have been, had 
they come to the possession of the plaintiffs at the time of the 
levy. But you may perhaps think that, under all the cireum- 
stances of this case, it would not be proper to affix a valuation 
beyond the sales of other teas of a quality similar to those in 
controversy, and that they afford a fair value of what the plain- 
tiffs would have received had they remained at their disposal, 
which will afford a correct mode of ascertaining their actual 
value. This, however, is a matter exclusively for your con- 
sideration. You will judge of their value from all the evi- 
dence. 

Thus far the case is attended with no difficulty. But it is 
not so easy to decide on the other items for which the plain- 
tiffs claim an allowance in damages. 

In marine trespasses the supreme court have, at different 
times, laid down the following as the rule of damages, in cases 
unaccompanied with aggravation. 

In 2 Cranch, 124—156, the actual prime cost of the cargo, 
interest, insurance, and expenses necessarily sustained by 
bringing the vessel into the United States. 
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In 3 Dallas, 334, the full value of the property injured or 
destroyed: counsel fees rejected as an item of damage. 

In 2 Wheaton, 335, the prime cost of the cargo, all charges, 
insurance, and interest. 

In 3 Wheaton, 560, the prime cost, or value of the pro- 
perty at the time of loss, or the diminution of its value by the 
injury, and interest. 

In 1 Gallison, 315, the prime cost and interest. 

In 9 Wheaton, 376, 377, the case of the Apollo: where the 
vessel and cargo are lost and destroyed, their actual value, with 
interest from the trespass. The same rule also as to the par- 
tial injury—when property has been restored, demurrage for 
the vessel, and interest, where it has been sold, the gross 
amount of sales, and interest, with an addition of ten per cent, 
where the sale was under disadvantageous circumstances, or 
the property had not arrived at its place of destination. 

In 3 Wheaton, 559, a loss by deterioration of the cargo, not 
occasioned by the improper conduct of the captain, is not 
allowed. Probable or possible profits on the voyage, either 
on the ship or cargo, have in every instance been rejected. 9 
Wheaton, 376, 377, 383. 

In none of these cases do the court recognise an allowance 
for such claims as are now set up by the plaintiff; but they all 
seem to concur in adopting a rule which excludes them. No 
good reason seems to be presented for a distinction between 
the compensation due to a party injured by a marine trespass, 
and one committed on land; neither do the judges, in deliver- 
ing the opinion of the court, refer to such distinction as one 
existing. In the case of the Apollo, Judge Story observes, 
‘¢such, it is believed, have been the rules generally adopted 
in practice, in cases which did not call for vindictive or ag- 
gravatedgdamages.”” And it may be truly said, if these rules 
do not furnish a complete indemnification, in all cases, they 
have so much certainty in their application, and such a ten- 
dency to suppress expensive litigation, that they are entitled to 
some commendation on principles of public policy, 9 Wheat. 
379; and, in almost all cases, will give a fair and just recom- 
pense, 3 Wheaton, 561. 

In 3 Wheaton, 558, the court, in assigning their reasons for 
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giving other damages in the case then before them, remark, 
that it was one of gross and wanton outrage, without any just 
excuse, and that, under such circumstances, the honour of the 
country, and the duty of the court, equally require that a just 
compensation should be made to the unoffending neutral for 
all the injuries and losses actually sustained by him. ‘The 
respondents, in that case, were the owners of a privateer who 
were, by policy, held responsible for the conduct of the officers 
and men employed by them, but not to the extent of vindic- 
tive damages. This seems to afford a practical definition of 
injuries and losses actually sustained, and the class of cases 
where compensation is allowed for them, which seems to be 
midway between those attended with no aggravation, and 
those which justify vindictive damages. 

If the present were a case of marine trespass, I think there 
is no doubt that the damages could not exceed the value of the 
teas, and interest, if they had not been restored, or, as the 
result has been a restoration, the injury done by the seizure, 
which would be the loss in the sales, in the fall in the market, 
and interest for the detention: for there exist none of the mat- 
ters of aggravation which have induced courts of admiralty to 
go further. 

It is in their sound discretion to allow or refuse counsel fees, 
according to the nature of the case, either as damages, or a part 
of the costs, as in the case of the Apollo; but, by a late case, 
they were allowed as costs in a case where it was adjudged by 
the supreme court that no damages could be claimed. They 
form an item of costs in such courts, but not in courts of com- 
mon law. It would be legislation, by the common law courts, 
to order them to be taxed as costs. The expenses of prose- 
cuting claims of this description do not come within the prin- 
ciples established by the courts in causes of admiralty juris- 
diction, but seem to be considered as extra damages, beyond 
the value and interest, where there is aggravation, but not 
otherwise. 

I think it a safe rule in common law actions of trespass, and 
can perceive no sound reason for holding a marshal to a harder 
rule of damage than a naval or revenue officer, or the owner 
of a privateer. The same principle ought to govern all alike; 
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or, if any discrimination prevails, it should be in favour of the 
defendant who could use no discretion, but was bound to do 
the act which has exposed him to this action. 

The case of Woodham y. Gelston, seems to me to be based 
on this rule, and the damages recovered in that case were only 
such as related to the property. The marshal fees were for 
seizing and keeping possession of the vessel. On the restora- 
tion to the plaintiff, he paid them: they were a charge on the 
property, in the nature of storage or bailment. In sanctioning 
this item, the court seem to put it on the ground of its being a 
charge on the defendant, and having been paid by plaintiff, he 
was entitled to recover it back: but they say, if it had been a 
mere voluntary payment, a deduction would have been proper. 
The other items were for wharfage and ship-keeping, which 
were disallowed because they were after the restoration. 
These were all the claims for expenses presented in that case, 
and they all attached to the property taken: none related to 
personal expenses in prosecuting the suit. 

In declaring that voluntary payments shall be deducted, the 
court settled the principle as to the right to charge for the 
marshal’s fees. They held the jury to strict rules: for they 
struck out an item of compound interest allowed by the ver- 
dict. 

On the principle of this case of Woodham v. Gelston, the 
charges of the auction sales are allowable, because such sale 
had become necessary, and the expenses thereof became a 
charge on the teas. Also fire insurance, which is a substitute 
for bailment, and the premium paid in place of storage. 

No case at common law has been cited, which conflicts with 
this rule to any extent, except one under the patent law, in 
which the learned judge of the first circuit has adjudged coun- 
sel fees in prosecuting a suit for an infringement of a patent- 
right, to be a part of the “actual damage” sustained by the 
plaintiff. Without questioning the correctness of this decision, 
it is sufficient to observe, that it may have been founded on the 
words of the act of congress, or reasons growing out of it. It 
is not declared to be a rule applicable to ordinary actions of 
trespass by the principles of the common law. Had it been so 
declared, the high authority of that court would have induced 
me to doubt the correctness of my opinion. But it does not 
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seem to me to establish the principle which must govern the 
present case, and leaves me free to follow the settled course of 
decisions, in making the value of the property and interest for 
its detention, the only test of damages in cases like the present. 
There is the same reason for making the expenses of prose- 
cuting and conducting a suit for the enforcement of a contract, 
as for the recovery of damages for a trespass divested of every 
feature of aggravation, the legal compensation for the detention 
of a debt, is the amount due, interest and costs. Courts and 
juries can make no allowance for expenses incurred by with- 
holding money justly due, however groundless or unjust the 
pretext for refusing payment may be. The rule of damages is 
fixed and invariable. There can be no legal distinction be- 
tween the mere detention of property, and the price at which 
it was sold. If Conard had purchased these teas, and refused 
to pay the price, the plaintiffs’ right of recovery becomes 
limited to that and interest. By the levy, he becomes liable 
for their value or market price. The expenses of the plain- 
tiffs, in pursuing their right to damages due by contract, or 
those due by tort, would seem to come under the same prin- 
ciple of justice and law. It might be a good principle to allow 
them in both cases; but I find none such established, so as to 
have become a rule which can be laid down to you as the ex- 
isting law of the action of trespass. It is all important, that in 
matters of this kind, the principle which governs them should 
be fixed and uniform. If we once begin to diverge from the 
old line, it will be difficult to draw and define a new one with 
accuracy. It may be thought a hardship that the plaintiffs 
shall not be allowed their actual disbursements in recovering 
this property; but the hardship is equally great in a suit for 
money lent, or to recover possession of land: they are deemed 
in law losses without injury, for which no legal remedy is 
afforded. 

I am therefore of opinion, that you cannot, in assessing 
damages in this case, allow any of the items claimed by the 
plaintiffs for disbursements; they being consequent losses only, 
and not the actual or direct injury to their property which 
they have sustained by its seizure and detention, for which 
alone they are entitled to recover damages in this case, it not 
being attended with any circumstances of aggravation on the 
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part of the defendant. - Had there been any such, a very dif- 
ferent rule would have been applied, by reimbursing the plain- 
tiffs to the full extent of all their expenses and consequential 
losses. 

You will then carefully weigh all the evidence in the cause, 
and ascertain the true value of the teas at the time of the levy, 
or when they could have come into market, by the rules of 
the custom house, if there had been no claim asserted to them 
by the United States, other than for the duties, with interest, 
deducting therefrom the net amount of sales; after payment of 
duties and charges of sales, the balance will be the amount to 
which the plaintiffs will be entitled. You will consider Mr 
Conard as the only defendant. The government is no party 
to this suit, nor is there any evidence which justifies us in 
saying that they agreed to indemnify him: that must depend 
exclusively on the discretion of congress, who are bound by no 
pledge given by executive officers. You will have no refer- 
ence, in making up your verdict, to the course which may, in 
any event, be taken then, on an application by Mr Conard for 
relief. You will award to the plaintiffs such sum as you may 
think them entitled to receive from the defendant, according 
to the rules of law, without taking into view the supposed 
hardship on him. The plaintiffs’ recovery is not to be one 
dollar less than their legal right, though it might ruin the de- 
fendant; nor one dollar more, though you might think the 
public treasury would be opened for his relief.” 

To this charge the counsel for the defendant excepted, and 
the judge sealed a bill of exceptions set out at large in the 
transcript of the record. 

A verdict was given for the plaintiffs, and the damages found 
were forty-two thousand five hundred and ninety-one dollars 
fifty-eight cents. Judgment was rendered accordingly. 

The defendant prosecuted a writ of error to this court. 

The case was submitted to the court by Mr Taney, attorney 


general for the United States; and by Mr Ogden and Mr Ser- 
geant for the defendants. 


Mr Justice Srory delivered the opinion of the Court. 


This case, upon all the leading points, presents the same 
facts and circumstances which were before this court in the 
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cases of Conard vy. The Atlantic Insurance Company, 1 Peters’s 
Sup. Rep. 386, and Conard v. Nicoll, 4 Peters’s Sup. Rep. 
291. Those cases underwent the most deliberate consideration 
of the court, and we are entirely satisfied with the doctrines 
maintained in them. The present case has been submitted 
without argument, and contains, at large, the charge of the 
learned judge who presided at the trial; a practice which this 
court has often disapproved, and deems incorrect, and for the 
continuation of which, nothing but the peculiar circumstances 
of the present class of cases could furnish any just apology. 

The only points to which it is now necessary to advert, are 
those which are not embraced in the former cases, reported in 
the first and fourth volumes of Peters’s Reports. 

At the trial the plaintiffs offered to prove a demand of the 
collector, and a refusal by him after the levy was made to 
permit an entry and delivery of the goods at the custom house; 
but the counsel for the defendant objected to such proof, and 
the objection was overruled by the court, and the evidence 
given. And we are of opinion that this evidence was properly 
admitted. The ground of this objection must have been that 
the plaintiffs were not the legal owners and consignees of the 
goods, and so were not entitled to make an entry of them at 
the custom house, and to have a delivery of them after such 
entry. But to this the proper answer is given by the learned 
judge in his charge, in conformity to the prior decisions of 
this court. The plaintiffs were both owners and consignees, 
The consignment of the homeward cargo was to order; and the 
plaintiffs, in virtue of the assignment, and the indorsement 
and possession of the bills of lading and the other transactions 
stated in the case, became consignees as well as owners of the 
homeward cargo; and as such were already entitled to enter 
the same, and to have delivery thereof upon giving bonds in 
conformity with the provisions of the duty collection act of 
1799, ch. 128. The thirty-sixth and sixty-second sections of 
that act clearly confer the right; and the proviso of the sixty- 
second section in nowise restrains it in cases like the present. 

Another point, which appears to have been pressed by the 
counsel for the defendant at the trial, is that the United States 
had a lien upon, and a possession of the goods constituting the 
homeward cargo, at the time of their importation for the 
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_ amount of duties accruing thereon, and that the plaintiffs, not 
having an actual or constructive possession, could not maintain 
the present action; and Harris v. Dennie, 3 Peters’s Sup. 
Rep. 292, was relied on in support of this objection to the re- 
covery: but that case has no bearing on the point. It decided 
no more, than that no creditor could, by any attachment or 
process, take the goods upon their importation out of the pos- 
session of the United States, until the lien of the United States 
for the duties accruing thereon was actually discharged, either 
by payment of the duties, or by giving security therefor, accord- 
ing to the requirements of law on the part of the importer. 
There is no doubt that if the importer has the general right 
and property in the goods, that right draws after it a construc- 
tive possession, and the master of the ship is but a bailee, 
maintaining that possession for his benefit. And there is no 
pretence to say that the property of the importer in the goods 
is divested by any possession subsequently taken by the United 
States after the arrival of the goods, for the purpose of main- 
taining their lien for duties. That possession is not adverse 
to the title of the importer; and indeed it may be properly 
deemed not so much an exclusive as a concurrent and mixed 
possession, for the joint benefit of the importer and of the 
United States. It leaves the importer’s right to the immediate 
possession perfect, the moment the lien for the duties is dis- 
charged; and if he tenders the duties, or the proper security 
therefor, and the collector or other officer refuses the delivery 
of the goods, it is a tortious conversion of the property, for 
which an action of trespass or trover will lie. But this case 
does not even present that peculiarity; for the seizure of the 
goods was not under any authority to take possession in order 
to secure the duties, but it was made by the defendant, as mar- 
shal, to satisfy an execution against Edward Thomson, who 
had at the time no property or interest in the goods. The 
act was, therefore, the common case of an unlawful seizure 
and levy of one man’s property to satisfy an execution against 
another man; and in such a case, trespass is clearly a fit and 
appropriate remedy. 

Another point was, that the agreement of the 9th of October 
1826 stated in the case, connected with the facts in evidence, 
amounted to a release or waiver by the plaintiffs, of all demand 
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for damages arising from the acts of the officers of the United 
States in taking possession of and detaining the goods in ques- 
tion. Upon this point it is unnecessary to say more than that 
the agreement itself repels any such notion of a release or 
waiver; and it was expressly overruled in Conard vy. Nicoll, 
4 Peters’s Rep. 292. 

Another point was as to the rule of damages; and here the 
learned judge in his charge seems to have laid down the very 
rule contended for by the defendant’s counsel. The case not 
being one which called for vindictive or exemplary damages, 
he charged the jury (in conformity to the decision in Conard 
v. Nicoll), that the plaintiffs were entitled to recover such 
damages only, as they had proved themselves entitled to on 
account of the actual injury sustained by the seizure and de- 
tention of the goods: and in ascertaining what those damages 
were, he directed them that the plaintiffs had a right to recover 
the value of the goods (teas) at the time of the levy, with in- 
terest from the expiration of the usual credit on extensive sales. 
And in the close of the charge, he farther directed them to de- 
duct therefrom the net amount of the sales of the teas (they 
had been sold under the arrangements stipulated in the agree- 
ment of the 9th of October 1826), after payment of duties and 
charges of sale, and that the balance would be the amount to 
which the plaintiff would be entitled. In what manner the 
jury actually applied these directions in forming their verdict 
does not appear; and there is no reason to suppose that they 
have not been applied as favourably as the circumstances of 
the case justified. 

Upon the whole, upon a careful review of the charge, and 
of the points upon which the counsel of the defendant request- 
ed the direction of the court to the jury, we can perceive no 
error in point of law applicable to the present case, which calls 
for the interposition of the corrective power of this court. 

The judgment of the circuit court is therefore affirmed, to- 
gether with interest upon the amount, at the rate of six per 
centum as additional damages and costs. 
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Davin Ross, PrarntirF in Error v. Coartes M’Lune, 
DEFENDANT IN Error. 


Construction of the act of the legislature of North Carolina, concerning the regis- 
tration of deeds, passed in 1715. 


The questions which grow out of the language of this act, so far as they have 
been settled by judicial decisions, cannot be disturbed by this court. What- 
ever might have been their opinion in this case had it remained open for con- 
sideration, the peace of society, and the security of titles require that the court 
should conform to the construction which has been made in the courts of the 
state; if it can discover what that construction is. 

In the probate of deeds, the court has a special limited jurisdiction; and the record 
should state facts which show its jurisdiction in the particular case. If this 
rule be disregarded, every deed admitted to record, on whatever evidence, 
must be considered as regularly admitted. 


ERROR to the circuit court of the United States for the dis- 
trict of East Tennessee. 

This was an action of ejectment instituted in the circuit 
court by the plaintiff in error, for the recovery of five thousand 
acres of land, situate in the district of East Tennessee. 

On the trial of the cause, the plaintiff excepted to the opi- 
nion of the court in rejecting: certain evidence offered by him 
in support of his title from the original grantor, Stockley Do- 
nelson, holding under a patent from the state of North Caro- 
lina. The court refused to admit the deed of conveyance to 
the plaintiff, on the ground that the same was not registered 
according to the provisions of the law. 

The bill of exceptions, containing the matters offered in evi- 
dence and rejected by the court, is stated in the opinion of 
the court. 

The case was argued by Mr Polk, for the plaintiff in 
error; and by Mr White, for the defendant. 


For the plaintiff it was contended, that the circuit court 
erred: 

1. In not permitting the deed of conveyance from Stockley 
Donelson and John Hackett to David Ross, the lessor of the 
plaintiff, to be read to the jury, on the certificates of probate 
and registration indorsed on said deed. 
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2. In not permitting parol testimony to be given to the 
jury, to prove that said deed of conveyance had been duly 
proven in the court of pleas, &c. for Hawkins county, accord- 
ing to the provisions of the law of that state. 

3. In not permitting said deed to be read in evidence, with- 
out either certificate of probate or parol evidence of its having 
been duly proven; as it had been on record in the register’s 
office for more than thirty years. 


Mr Chief Justice Marsa delivered the opinion of the 
Court. 

This was an ejectment brought by the plaintiff in error in 
the court of the United States for the seventh circuit and dis- 
trict of East Tennessee. 

At the trial the plaintiff gave in evidence a patent from the 
state of North Carolina to Stockley Donelson, which covered 
the land in controversy. He then offered a deed of convey- 
ance from the said Stockley Donelson and John Hackett to 
David Ross, the lessor of the plaintiff, for five thousand acres, 
being the same land contained in the aforesaid grant, which 
deed of conveyance is dated the 9th day of September 1793, 
and is witnessed by Walter King, Thomas N. Clark, and 
Meriwether Smith; and of which deed of conveyance a copy 
was annexed, and made a part of the bill of exceptions; and on 
the back of said deed is the following indorsement of probate 
and registration, viz. 

December sessions, 1793. This deed was proven in open 
court, and ordered to be recorded. Ricuarp Mircue tt, 
Clerk. 

This conveyance is registered 27th December 1793, in liber 
G, page 127, in the register’s office of Hawkins county. 
Tuomas Jackson, C. R. 

State of Tennessee. Atacourt of pleas and quarter sessions 
began and held for the county of Hawkins, at the court-house 
in Rogersville, on the second Monday of December 1793. 
Present, Thomas Henderson, Isaac Lane, James Berry, and 
Thomas Amey, Esquires. A deed of conveyance from Stock- 
ley Donelson and John Hackett to David Ross, proved in open 
court by M. Smith that he saw Donelson sign for himself, and 
signed as attorney for Haget, and ordered to be registered. 
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State of Tennessee. I, Stockley D. Mitchell, clerk of the 
court of pleas and quarter sessions of Hawkins county, in the 
state aforesaid, do certify the foregoing to be a true copy from 
the records of my office. Given under my hand, at office in 
Rogersville, this 16th day of October, A.D. 1828. Srocxiey 
D. Mircue tt, Clerk of the Court of Pleas, &c. for Hawkins 
county, Tennessee. 

To the reading of which deed of conveyance on the pro- 
bates and registration aforesaid, the defendant objected, and 
the court sustained the objection, and would not permit said 
deed to be read. Plaintiff then offered to prove by Meriwether 
Smith, who was one of the subscribing witnesses to said deed, 
that he proved the execution of said deed in the court of pleas 
and quarter sessions for Hawkins county, at December sessions 
of said court, in the year 1793; and plaintiff also offered to 
prove by Mitchell, whose name was subscribed to the probate 
on the back of said deed, that he, Richard Mitchell, was the 
clerk of the court of pleas and quarter sessions for Hawkins 
county in the year 1793; and that the foregoing deed was the 
one proved by Meriwether Smith, the subscribing witness 
thereto, at December term of said court, in the year 1793; but 
the court would not permit said proof to be given in support 
of the probate of said deed. 

Plaintiff offered to proye further, that said deed and grant 
covered the land sued for, and that Anne Hackett, the de- 
fendant, was in possession at the time of the institution of this 
suit; but said proof was rejected by the court. The jury 
found a verdict for defendant, and lessor of the plaintiff moved 
for a new trial, and produced and read the affidavit of Thomas 
Hopkins, trustee, annexed, marked C; but the court refused a 
new trial. 

Note.—While the cause was before the jury, plaintiff offered 
to read a grant from the state of North Carolina to Stockley 
Donelson and John Hackett, for five thousand acres of land, 
dated the 22d day of February 1795; which last mentioned 
grant also covered the land in dispute; which grant the court 
considered as read to the jury. 

The jury found a verdict for the defendant, the judgment 
on which is brought before this court by a writ of error. 
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The plaintiff contends that the instructions given by the 
court are erroneous, and that the deed from Donelson and 
Hackett to Ross ought to have been admitted. ~ 

In the year 1715, the state of North Carolina passed an act 
concerning the registration of deeds, the fifth section of which 
is in these words, ‘‘no conveyance or bill of sale for lands 
other than mortgages, in what manner soever drawn, shall be 
good and available in law, unless the same shall be acknow- 
ledged by the vendor, or proved by one or more evidences on 
oath, either before the chief justice or in the court of the pre- 
cinct where the land lieth, and registered by the public regis- 
ter of the precinct where the land lieth, within twelve months 
after the date of the said deed; and that all deeds so drawn 
and executed shall be valid and pass estates in land or right to 
other estate, without livery of seisin, attornment or other cere- 
mony in the law whatsoever.” 

Under this act two requisites are essential to the validity of 
a deed:—probate; and registration in the precinct or county 
in which the land lies. The proof which shall be sufficient to 
establish these requisites, is not prescribed by the act with 
such precision as to exclude difference of opinion respecting 
it. But the questions which grow out of the language of the 
act, so far as they have been settled by judicial decisions, can- 
not be disturbed by this court. Whatever might have been 
our opinion on the case, had it remained open for consideration, 
the peace of society and the security of titles require that we 
should conform to the construction which has been made in the 
courts of the state, if we can discern what that construction is. 

The plaintiff contends that the deed ought to have been ad- 
mitted on the certificates of probate and registration indorsed 
on it. First, the certificate of probate. It is in these words, 
“December session, 1783. This deed was proven in open 
court and ordered to be recorded.”’ 

The act requires that the deed should be acknowledged by 
the vendor, or proved by one or more witnesses in the court 
of the county in which the land lieth. 

It appears to be universally understood that the proof ought 
to be made by a subscribing witness to the deed; and certainly 
an instrument to which there are subscribing witnesses ought 
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to be proved by some one of them, if any one be living. The 
fact, too, to which the witness testifies ought to be stated on the 
record, that a judgment may be formed on its sufficiency. 
The order of the court that it should be recorded does not, the 
defendant contends, cure this defect. The court proceeds ex 
parte, in a summary manner, and the correctness of its pro- 
ceedings ought to appear on the record. Its judgment is not 
presumed to be right as when acting in a regular course. 

In Knox v. Bowman’s Lessee, decided in the supreme court 
of Tennessee, at Knoxville, on exceptions taken in the inferior 
court, a question arose on the probate of a deed indorsed thus, 
‘State of Tennessee, Washington county. At a court held 
for the county of Washington on the first Monday of Novem- 
ber 1789, the within deed of conveyance from Bradley Gam- 
ble to Michael Massingile was proved in court by the oath of 

Starns. Given under my hand at office 27th of No- 
vember 1819. James Sevier, Clerk.” 

This deed was admitted. On considering the exception 
taken to its admission, the court observed, ‘‘ the clerk should 
have given a copy from the minute-book verbatim, and not a 
history of what had taken place; because the court, and not 
he, must judge of the conclusions which are proper to be made 
from the naked fact appearing on the record book. Had an 
exact copy been given, the court should have presumed, after 
such a lapse of time, at least until the contrary were shown, 
that Starns was a subscribing witness.”” The court added, 
‘¢ where enough is stated by the clerk to show that a witness 
was sworn, or that the deed was acknowledged by the bar- 
gainor, however informally or unscientifically the clerk may 
have expressed the fact, the legality of the probate or acknow- 
ledgement should be enforced, and such old probate should be 
presumed to have been made in the proper county until the 
contrary appear.” 

The general principles laid down by the court in the last 
sentence, show that every reasonable presumption will be made 
to support an ancient probate where the entry has been in- 
formal or unscientific; but the decision on the particular point 
seems applicable to the very case before the court. The 
clerk certifies that the deed was proved by the oath of Starns. 
This is undertaking to know what in point of law is proof, 
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and to certify his conclusion instead of stating the fact which 
the witness did prove, so as to enable the court to draw the 
inference of law from it. So in this case; instead of stating 
the fact to which the witness testified, the clerk certifies that 
the deed was proved. This, according to the decision in the 
ease cited, is a legal inference which the court alone could 
draw from the fact as certified. 

In the same case a deed was offered from Gales to the lessor 
of the plaintiff, indorsed thus. ‘‘ February session 1802. This 
deed was legally admitted to record.”? ‘The court allowed this 
deed also to be given in evidence, and an exception was taken 
to its admission. In commenting on this opinion the supreme 
court observed, ‘¢ it is not said in what county, nor upon what 
ground, whether because proved by witnesses, or acknow- 
ledged by the bargainor, or for some other cause.”’ 

Both these exceptions were sustained, and the judgment of 
the inferior court was reversed. The ground of reversal ap- 
pears to be, that the certificate of probate stated the legal infer- 
ence, without stating the fact from which that inference was 
drawn. In the one case it was stated that the deed was proved 
in court by the oath of Starns; in the other that it was legally 
admitted to record. If legally admitted, it could not be ma- 
terial to inquire whether it was admitted on the acknowledge- 
ment of the vendor, or the proof of witnesses. The error, 
therefore, must be, that the conclusion to which the court came 
is indorsed on the deed, and not the fact which led to that con- 
clusion. In the probate of deeds, the court has a special limited 
jurisdiction; and the record should state facts which show its 
jurisdiction in the particular case. If this rule be disregarded, 
every deed admitted to record, on whatever evidence, must 
be considered as regularly admitted. 

The counsel for the plaintiff has endeavoured to cure this 
defect in the indorsement on the deed, by a distinct entry made 
in Hawkins county court, at the same session of December 1793. 
That entry isin these words. “ Atacourt of pleas and quarter 
sessions began and held for the county of Hawkins, at the court 
house in Rogersville, on the second Monday of December 1793. 
Present, Thomas Henderson, Isaac Lane, James Berry 
and Thomas Amey, Esquires. A deed of conveyance from 
Stockley Donelson and John Hackett, to David Ross, proved 
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in open court by Mr Smith, that he saw Donelson sign for 
himself, and signed as attorney for Haget, and ordered to be 
registered. ”’ 

‘State of Tennessee. I, Stockley D. Mitchell, clerk of the 
court of pleas and quarter sessions of Hawkins county, in the 
state aforesaid, do certify the foregoing to be a true copy from 
the records of my office. Given under my hand at office in 
Rogersville, this 16th day of October A.D. 1828. Srocxiey 
D. Mircue tt, Clerk of the Court of Pleas, &c. for Hawkins 
county, Tennessee. 

The difficulty of applying this certificate to the deed offered 
in evidence, is insurmountable. The deed offered in evidence 
purports to have been executed by Stockley Donelson and John 
Hackett, each for himself, and not by attorney. The probate 
indorsed on the deed, represents it to have been so executed. 
The entry certified by Stockley D. Mitchell in 1828, shows 
the probate of a deed executed by Stockley Donelson for him- 
self, and as attorney in fact for John Hackett. They cannot 
be presumed to be the same. Stockley Donelson and John 
Hackett may have conveyed more than one tract of land to 
David Ross: and it is not at all improbable that Meriwether 
Smith may have witnessed both deeds. 

An attempt has been made to reconcile this incompatibility, 
by parol testimony. Richard Mitchell, who was clerk of the 
court for Hawkins county in the year 1793, was offered as 
a witness, to prove that the deed now offered in evidence was 
the one proved by Meriwether Smith, the subscribing witness 
thereto, at December term 1793, but the court would not per- 
mit this proof to be given in support of the deed; and to this 
opinion, also, an exception was taken. 

This is an attempt by parol testimony to vary arecord. Itis 
an attempt to prove by the officer of the court, that his official 
certificate of probate, indorsed on the deed, did not conform 
to the true state of the proof. This is in such direct opposi- 
tion to the settled rules of evidence, as to render it unnecessary 
to remark the danger of trusting to memory in such a case after 
a lapse of thirty-five years. 

There are other objections to the admission of this certifi- 
cate which would require very serious consideration, if it were 
necessary to decide them. It is questioned whether the order 
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made on the second Monday of December 1793, even if it 
related to the deed under which the plaintiff claims, could be 
given in evidence, as it was not indorsed on the deed or regis- 
tered with it. The plaintiff’s counsel has cited several acts 
of assembly, which are supposed to settle this point in his fa- 
vour. It was fully considered in the case of Minick’s Lessee 
v. Hodges, Brown and others, decided in the supreme court 
of Tennessee, in July 1831. A decision on it is unnecessary, 
because the court is satisfied that the order must relate to a 
different deed. 

We are of opinion that there is no error in the opinions 
given by the circuit court. The judgment is affirmed, with 
costs. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of East Tennessee, and was argued by counsel; on considera- 
tion whereof, it is adjudged and ordered that the judgment of 
the said circuit court in this cause be, and the same is hereby 
affirmed, with costs. 
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The case of Patton’s Lessee v. Easton, 1 Wheat. 276, and Powell’s Lessee v. 
Green, 2 Peters, 240, as to the statutes of limitations of Tennessee, overruled. 

In the case of Patton’s Lessee v. Easton, this court, after examining the provi- 
sions of the statute of limitations of Tennessee in reference toa peaceable pos- 
session of land for seven years by virtue of a grant, or deed of conveyance 
founded upon a grant, and no legal claim by suit set up to the lands, say; “ this 
question, too, has at lerigth been decided in the supreme court for the state of 
Tennessee, which have settled the construction of the act of 1797. It has 
been decided that a possession of seven years is a bar only when held “ under 
a grant, or a deed founded on a grant.” ‘* The deed must be connected with 
the grant. This court concurs in that opinion.” The two cases to which the 
court referred were decided in 1805, and the court considered that they set- 
tled the construction of the act of 1797. But it is now made to appear that 
these decisions were made under such circumstances, that they were never 
considered in the state of Tennessee as fully settling the construction of the 
act. The question was frequently raised before the supreme court of Tennes- 
see, but the construction of the two statutes of limitations was never consi- 
dered as finally settled until 182S, when the case of Gray and Reeder v. 
Darby’s Lessee was decided. In that case it has been adjudged that it is not 
necessary, to entitle an individual to the benefit of the statutes, that he should 
show a connected title, either legal or equitable. That if he prove an adverse 
possession, under a deed, of seven years before suit is brought, and show that 
the land has been granted, he brings himself within the statutes. Since this 
decision, the law has been considered settled in Tennessee, and there has been 
so general an acquiescence in all the courts of the state, that the point is not 
now raised or discussed. As it appears to this court, that the construction of 
the statutes of limitations of Tennessee is now well settled, different from what 
was supposed to be the rule at the time this court decided the case of Patton’s 
Lessee v. Easton, and the case of Powell’s Lessee v. Green; and as the instruc- 
tions of the circuit court of Tennessee were governed by these decisions, and 
not by the settled law of the state; the judgment must be reversed, and the 
cause remanded for further proceedings. 

This court have uniformly adopted the decisions of the state tribunals, respec- 
tively, in the construction of their statutes. This has been done as a matter 
of principle; in all cases where the decision of a state court has become a rule 
of property. 

In a great majority of the causes brought before the federal tribunals, they are 
called on to enforce the laws of the states. The rights of parties are determined 
under these laws, and it would be a strange perversion of principle if the judi- 
cial exposition of these laws by the state tribunals, should be disregarded. 
These expositions constitute the law, and fix the rule of property. Rights are 
acquired under this rule; and it regulates all the transactions which come with- 
in its scope. 

Qn all questions arising under the constitution and laws of the union, this court 
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may exercise a revising power; and its decisions are final and obligatory on all 
other judicial tribunals, state as well as federal. A state tribunal has a right to 
examine any such questions, and to determine thereon; but its decision must 
conform to that of the Supreme Court, or the corrective power may be exer- 
cised. But the case is very different when the question arises under a local law. 
The decision of this question by the highest tribunal of a state, should be con- 
sidered as final by this court; not because the state tribunal in such a case has 
any power to bind this court; but becauze, in the language of the court in the 
ease of Shelby et al. v. Guy, 11 Wheat. 361, “a fixed and received construc- 
tion by a state in its own courts, makes a part of the statute law.” 

If the construction of the highest judicial tribunal of a state forms a part of the 
statute law, as much as an enactment by the legislature, how can this court 
make a distinction between them? There could be no hesitation in so modi- 
fying our decisions as to conform to any legislative alteration in a statute; 
and why should not the same rule apply where the judicial branch of the 
state government, in the exercise of its acknowledged functions, should, by 
construction, give a different effect to a statute froin what had at first been 
given to it. The charge of inconsistency might be made with more force and 
propriety against the federal tribunals for a disregard of this rule, than by con- 
forming to it. They profess to be bound by the local law, and yet they reject 
the exposition of that law which forms a part of it. It is no answer to this 
objection that a different exposition was formerly given to the act which was 
adopted by the federal court. The inquiry is, what is the settled law of the 
state, at the time the decision is made. This constitutes the rule of property 
within the state, by which the rights of litigant pariies must be determined. 

As the federal tribunals profess to be governed by this rule, they cannot act in- 
consistently by enforcing it. If they change their decision, it is because the 
rule on which the decision was founded, has been changed. 


ERROR to the circuit court of the United States for the dis- 
trict of West Tennessee. 

Mr Grundy for the plaintiff in error; Mr Isaacks for the de- 
fendant. 


The facts of the case are fully stated in the opinion of the 
Court, delivered by Mr Justice M’Lean. 

This writ of error is prosecuted to reverse a judgment of the 
eircuit court for West Tennessee. An action of ejectment 
was prosecuted by Neal in that court, to recover the possession 
of six hundred and forty acres of land. The issue was joined, 
and at the trial, the defendant relied upon the statute of limita- 
tions, and prayed certain instructions of the court to the jury. 
Instructions were given, as stated in the following bill of ex- 
ceptions. 

‘¢ In the trial, the plaintiff introduced in evidence a grant 
from the state of North Carolina, dated , to 
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Willoughby Williams, for the land in controversy, and deduced 
a regular chain of conveyances to plaintiff’s lessor, and proved 
defendant in possession of the land in question at the time suit 
was brought; defendant introduced a deed from Andrew Jack- 
son to Edward Dillon, and proved that the defendant held by 
a lease from Dillon; and also in support of Dillon’s title, intro- 
duced evidence tending to prove that persons claiming under 
and for Dillon, had been more than seven years in possession 
of the premises in dispute, adverse to the plaintiffs: upon which 
the court charged the jury, that according to the present state 
of decision in the Supreme Court of the United States, they 
could not charge that defendant’s title was made good by the 
statute of limitations. ”’ 

The decision of the point raised by the bill of exceptions in 
this case, is one of great importance; both as it respects the 
amount of property which may be affected by it, and the 
principle which it involves. 

In the case of Patton’s Lessee v. Easton, which was brought 
to this court by writ of error in 1816, the same question, 
which was raised by the bill of exceptions, was then decided. 
But it is contended, that under the peculiar circumstances 
of the case now before the court, they ought not to feel them- 
selves bound by their former decision. This court, in the 
case of Powell’s Lessee v. Green, 2 Peters, 240, gave another 
decision, under the authority of the one just named; but the 
question was not argued before the court. 

The question involves, in the first place, the construction of 
the statutes of limitations passed in 1715 and in 1797. The 
former was adopted by the state of Tennessee, from North 
Carolina; the third section of which provides, “ that no person 
or persons, or their heirs, which hereafter shall have any right 
or title to any lands, tenements or hereditaments, shall there- 
unto enter or make claim, but within seven years after his, her 
or their right or title shall descend or accrue; and in default 
thereof, such person or persons, so not entering or making 
default, shall be utterly excluded and disabled from any entry 
or claim thereafter to be made.’”? The fourth section provides, 
after enumerating certain disabilities, and the time within 
which suit must be brought, after they shall cease, that “ all 
possessions held without suing such claim as aforesaid, shall 
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be a perpetual bar against all, and all manner of persons what- 
ever, that the expectation of heirs may not, in a short time, 
leave much land unpossessed, and titles so perplexed that no 
man will know from whom to take or buy land.”’ 

In the year 1797, the legislature, in order to settle the «¢ true 
construction of the existing laws respecting seven years’ 
possession,’’ enact ‘¢ that in all cases, wherever any person or 
persons shall have had seven years’ peaceable possession of 
any land, by virtue of a grant or deed of conveyance founded 
upon a grant, and no legal claim by suit in law, by such, set 
up to said land, within the above term, that then, and in that 
case, the person or persons so holding possession as aforesaid, 
shall be entitled to hold possession in preference to all other 
claimants, such quantity of land as shall be specified in his, her 
or their said grant or deed of conveyance, founded on a grant 
as aforesaid.”” This act further provides, that those who 
neglect, for the term of seven years, to assert their claim, shall 
be barred. 

This court, in the conclusion of their opinion in the case of 
Patton’s Lessee v. Easton, say, ‘‘ this question, too, has at 
length, been decided in the supreme court of the state. Sub- 
sequent to the division of opinion on this question in the cir- 
cuit court, two cases have been decided in the supreme court 
for the state of Tennessee, which have settled the construction 
of the act of 1797. It has been decided, that a possession of 
seven years is a bar only when held ‘‘under a grant, or a 
deed founded on a grant.”” The deed must be connected with 
the grant. This court concurs in that opinion. A deed can- 
not be ‘‘ founded on a grant,” which gives a title not derived 
in law or equity from that grant, and the words, founded on 
a grant, are too important to be discarded.”’ 

The two decided cases to which reference is made above, are 
Lillard v. Elliot, and Douglass v. Bledsoe’s Heirs. These cases 
were decided in the year 1815; and this court considered, that 
they settled the construction of the statute of 1797. But it is 
now made to appear that these decisions were made under 
such circumstances, that they were never considered, in the 
state of Tennessee, as fully settling the construction of the act. 

In the case of Lillard y. Elliot, it seems but two judges con- 
curred on the point, the court being composed of four; and in 
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the case of Weatherhead v. Douglass, there was great contra- 
riety of opinion among the judges, on the point of either legal 
or equitable connexion. ‘The question was frequently raised 
before the supreme court of Tennessee; but the construction 
of the two statutes of limitations was never considered as 
finally settled until 1825, when the case of Gray and Reeder v. 
Darby’s Lessee was decided. 

In this cause, an elaborate review of the cases which had 
arisen under the statute, is taken, and the construction of both 
statutes was given, that it is not necessary, to entitle an indi- 
vidual to the benefits of the statutes, that he should show a 
connected title, either legal or equitable. That if he prove an 
adverse possession of seven years under a deed, before suit is 
brought, and show that the land has been granted, he brings 
himself within the statutes. 

Since this decision the law has been considered as settled 
in Tennessee, and there has been so general an acquiescence in 
all the courts of the state, that the point is not now raised or dis- 
cussed. ‘This construction has become a rule of property in 
the state, and numerous suits involving title have been settled 
by it. 

Had this been the settled construction of these statutes when 
the decision was made by this court, in the case of Patton’s 
Lessee v. Easton, there can be no doubt, that that opinion 
would have conformed to it. But the question is now raised, 
whether this court will adhere to its own decision, made under 
the circumstances stated, or yield to that of the judicial tribu- 
nals of Tennessee. This point has never before been directly 
decided by this court, on a question of general importance. 
The cases are numerous where the court have adopted the 
constructions given to the statute of a state by its supreme judi- 
cial tribunal; but it has never been decided, that this court will 
overrule their own adjudication, establishing an important rule 
of property, where it has been founded on the construction of 
a statute made in conformity to the decisions of the state at the 
time, so as to conform to a different construction adopted after- 
wards by the state. ' 

This is a question of grave import, and should be approached 
with great deliberation. -It is deeply interesting, in every 
point of view in which it may be considered. Asa rule of 
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property, it is important; and equally so, as it regards the 
system under which the powers of this tribunal are exercised. 

It may be proper to examine in what light the decisions of 
the state courts, in giving a construction to their own statutes, 
have been considered by this court. 

In the case of M’Keen v. Delancy’s Lessee, reported in 5 
Cranch, 22, this court held, that the acknowledgement of a deed 
before a justice of the supreme court, under a statute which 
required the acknowledgement to be made before a justice of 
the peace, having been long practised in Pennsylvania, and 
sanctioned by her tribunals, must be considered as within 
the statute. 

The chief justice, in giving the opinion of the court in the 
ease of Bodley v. Taylor, 5 Cranch, 221, says, in reference to 
the jurisdiction of a court of equity, ‘had this been a case of 
the first impression, some contrariety of opinion would, per- 
haps, have existed on this point. But it has been sufficiently 
shown, that the practice of resorting to a court of chancery in 
order to set up an equitable against the legal title, received in 
its origin the sanction of the court of appeals, while Kentucky 
remained a part of Virginia, and has been so confirmed by an 
uninterrupted series of decisions, as to be incorporated into 
their system, and to be taken into view in the consideration of 
every title to lands in that country. Such a principle cannot 
now be shaken.” 

In the case of Taylor v. Brown, 5 Cranch, 255, the court 
say, in reference to their decision in the case of Bodley v. 
Taylor, ‘*this opinion is still thought perfectly correct in 
itself. Its application to particular cases, and indeed its being 
considered as a rule of decision on Kentucky titles, will de- 
pend very much on the decisions of that country. For, in 
questions respecting title to real estate, especially, the same 
rule ought certainly to prevail in both courts.” 

This court, in laying down the requisites of a valid entry, 
in the case of Massie v. Watts, 6 Cranch, 165, say, ‘these 
principles have been laid down by the courts, and must be 
considered as expositions of the statute. A great proportion 
of the landed property of the country depends on adhering to 
them.”’ 


In 9 Cranch, 87, the eourt say, that ‘‘in cases depending 
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on the statute of a state, and more especially in those respect- 
ing titles to lands, the federal courts adopt the construction of 
the state, where that construction is settled and can be ascer- 
tained. And in 5 Wheaton, 279, it is stated, that ‘¢ the su- 
preme court uniformly acts under a desire to conform its deci- 
sions to those of the state courts, on their local laws.” 

The supreme court holds in the highest respect decisions 
of state courts upon local laws forming rules of property, 2 
Wheaton, 316. In construing local statutes respecting real 
property, the courts of the union are governed by-the deci- 
sions of the state tribunals, 6 Wheaton, 119. The court say, 
in the case of Elmandorf v. Taylor et al. 10 Wheaton, 152, 
‘* that the courts of the United States, in cases depending on 
the laws of a particular state, will, in general, adopt the con- 
struction which the courts of the state have given to those 
laws.”? «¢ This course is founded upon the principle, sup- 
posed to be universally recognised, that the judicial depart- 
ment of every government, where such department exists, is 
the appropriate organ for construing the legislative acts of 
that government.” 

In 7 Wheat. 361, the court again declare, that ‘‘the statute 
laws of the states must furnish the rule of decision to the fede- 
ral courts, as far as they comport with the constitution of the 
United States, in all cases arising within the respective states; 
and a fixed and received construction of their respective statute 
laws, in their own courts, makes a part of such statute law.” 
The court again say in 12 Wheaton, 153, ‘that this court 
adopts the local law of real property as ascertained by the de- 
cisions of the state courts, whether these decisions are grounded 
on the construction of the statutes of the state, or form a part of 
the unwritten law of the state, which has become a fixed rule 
of property.” 

Quotations might be multiplied, but the above will show 
that this court have uniformly adopted the decisions of the 
state tribunals, respectively, in the construction of their sta- 
tutes. That this has been done as a matter of principle, in all 
cases where the decision of a state court has become a rule of 
property. 

In a great majority of the causes brought before the federal 
tribunals, they are called to enforce the laws of the states. 

Vou. VI.—2 N 
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The rights of parties are determined under those laws, and it 
would be a strange perversion of principle, if the judicial ex- 
position of those laws, by the state ttibunals, should be disre- 
garded. These expositions constitute the law, and fix the rule 
of property. Rights are acquired under this rule, and it regu- 
lates all the transactions which come within its scope. 

It is admitted in the argument, that this court, in giving a 
construction to a local law, will be influenced by the decisions 
of the local tribunals: but, it is contended, that when such a 
construction shall be given in conformity to those decisions, 
it must be considered final. That if the state shall change the 
rule, it does not comport either with the consistency or dig- 
nity of this tribunal to adopt'the change. Such a course, it is 
insisted, would recognise in the state courts a power to revise 
the decisions of this court, and fix the rule of property dif- 
ferently from its solemn adjudications. That the federal court 
when sitting within a state, is the court of that state, being 
so constituted by the constitution and laws of the union; and 
as such, has an equal right with the state courts to fix the 
construction of the local law. 

On all questions arising under the constitution and laws of 
the union, this court may exercise a revising power; and its 
decisions are final and obligatory on all other judicial tribu- 
nals, state as well as federal. A state tribunal has a right to 
examine any such questions and to determine them, but its 
decision must conform to that of the supreme court, or the 
corrective power may be exercised. But the case is very dif- 
ferent where a question arises under a local law. The decision 
of this question, by the highest judicial tribunal of a state, 
should be considered as final by this court; not because the 
state tribunal, in such a case, has any power to bind this court; 
but because, in the language of the court, in the case of Shelby 
et al. v. Guy, 11 Wheat. 361, ‘a fixed and received con- 
struction by a state in its own courts, makes a part of the sta- 
tute law.”’ 

The same reason which influences this court to adopt the 
construction given to the local law, in the first instance, is not 
less strong in favour of following it in the second, if the state 
tribunals should change the construction. A reference is here 
made not to a single adjudication, but to a series of decisions 
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which shall settle the rule. Are not the injurious effects on 
the interests of the citizens of a state, as great, in refusing to 
adopt the change of construction, as in refusing to adopt the 
first construction. A refusal in the one case as well as in the 
other, has the effect to establish, in the state, two rules of pro- 
perty. 

Would not a change in the construction of a law of the 
United States, by this tribunal, be obligatory on the state 
courts? The statute, as last expounded, would be the law of 
the union; and why may not the same effect be given to the 
last exposition of a local law by the state court? The exposi- 
tion forms a part of the local law, and is binding on all the 
people of the state, and its inferior judicial tribunals. It is 
emphatically the law of the state; which the federal court, 
while sitting within the state, and this court, when a case is 
brought before them, are called to enforce. If the rule as set- 
tled should prove inconvenient or injurious to the public in- 
terests, the legislature of the state may modify the law or 
repeal it. 

If the construction of the highest judicial tribunal of a state 
form a part of its statute law, as much as an enactment by the 
legislature, how can this court make a distinction between 
them? There could be no hesitation in so modifying our de- 
cisions as to conform to any legislative alteration in a statute; 
and why should not the same rule apply, where the judicial 
branch of the state government, in the exercise of its acknow- 
ledged functions, should, by construction, give a different 
effect to a statute, from what had at first been given to it. 
The charge of inconsistency might be made with more force 
and propriety against the federal tribunals for a disregard of this 
rule, than by conforming to it. They profess to be bound by 
the local law; and yet they reject the exposition of that law, 
which forms a part of it. It is no answer to this objection, 
that a different exposition was formerly given to the act which 
was adopted by the federal court. The inquiry is, what is the 
settled law of the state at the time the decision is made. This 
constitutes the rule of property within the state, by which the 
rights of litigant parties must be determined. 

As the federal tribunals profess to be governed by this rule, 
they can never act inconsistently by enforcing it. If they 
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change their decision, it is because the rule on which that de- 
cision was founded has been changed. 

The case under consideration illustrates the propriety and 
necessity of this rule. It is now the settled law of Tennessee, 
that an adverse possession of seven years under a deed for 
land that has been granted, will give a valid title. But, by 
the decision of this court, such a possession, under such evi- 
dence of right, will not give a valid title. In addition to the 
above requisites, this court have decided that the tenant must 
connect his deed with a grant. It therefore follows, that the 
occupant whose title is protected under the statutes, before a 
state tribunal, is unprotected by them, before the federal court. 
The plaintiff in ejectment, after being defeated in his action 
before a state court, on the above construction, to insure suc- 
cess has only to bring an action in the federal court. This 
may be easily done by a change of his residence, or a bona 
fide conveyance of the land. 

Here is a judicial conflict, arising from two rules of property 
in the same state, and the consequences are not only deeply 
injurious to the citizens of the state, but calculated to engender 
the most lasting discontents. It is therefore essential to the 
interests of the country, and to the harmony of the judicial 
action of the federal and state governments, that there should 
be but one rule of property in a state. 

In several of the states, the English statute of limitations 
has been adopted, with various modifications; but in the sav- 
ing clause, the expression “beyond the seas,” is retained. 
These words in some of the states are construed to mean ‘¢ out 
of the state,”’ and in others a literal construction has been given 
to them. 

In the case of Murray’s Lessee vy. Baker et al. 3 Wheaton, 
540, this court decided, that the expressions ‘‘ beyond seas,” 
and ‘‘out of the state,” are analogous; and are to have the 
same construction. But, suppose the same question should 
be brought before this court from a state where the construc- 
tion of the same words had been long settled to mean literally 
beyond seas, would not this court conform to it? And might 
not the same arguments be used in such a case, as are now 
urged against conforming to the local construction of the law 
of Tennessee. Apparent inconsistencies in the construction 
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of the statute laws of the states, may be expected to arise from 
the organization of our judicial systems; but an adherence by 
the federal courts to the exposition of the local law, as given 
by the courts of the state, will greatly tend to preserve har- 
mony in the exercise of the judicial power, in the state and 
federal tribunals. This rule is not only recommended by 
strong considerations of propriety, growing out of our system 
of jurisprudence, but it is sustained by principle and authority. 

As it appears to this court, that the construction of the statutes 
of limitations is now well settled, differently from what was 
supposed to be the rule at the time this court decided the case 
of Patton’s Lessee v. Easton, and the case of Powell’s Lessee 
v. Green; and as the instructions of the circuit court were 
governed by these decisions, and not by the settled law of the 
state; the judgment must be reversed, and the cause remanded 
for further proceedings. 


Mr Justice BaLpwin dissented. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of West Tennessee, and was argued by counsel. On con- 
sideration whereof, it is ordered and adjudged by this Court, 
that the judgment of the said circuit court in this cause be, 
and the same is hereby remanded to the said circuit court, with 
directions to award a venire facias de novo. 
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JAMES GREENLEAP’s Lesser, PLaintirr tn Error v. JAMES 
Brrtu, DEFENDANT IN Error. 


Ejectment. A deed of indenture, duly executed, acknowledged and recorded, 
was given in evidence by the defendant in an ejectment, which purported to 
convey certain lots of ground in the city of Washington, specifying the number 
of the lots, referring to the title under which they were held by the grantor. 
The deed contained the following exception: “ except as hereinafter except- 
ed, all those hereinafter mentioned and described lots, squares, lands and tene- 
ments, situate in the city of Washington, in the district of Columbia, which 
the said J. G. and the said R. M. and J. N. were jointly interested in, each 
one equal undivided third part, on the day of the date of the indenture, the 
10th July 1796.” Among the lots described in the conveyance, were lots 
supposed to be 239, described as those which J. G. the grantor contracted for 
with Uriah Forrest and Benjamin Stoddert, by an agreement dated 15th July, 
1794. The lot sued for was one of those included in a conveyance made by For- 
rest and Stoddert to J.G., on the 24th September 1794. The exception in the 
deed states the lots which it purports to apply to as “a square, number 506,” 
another “‘ square lying next to, and south of the said number 506, and ail the 
other ground lying next to, and south of the square last aforesaid, ,the said square 
containing, &c.”” which are to remain the separate property of the grantors, 
and also excepting all such squares, lots, lands apd tenements, as were con- 
veyed or agreed to be conveyed by the parties to the indenture, prior to the 
10th July 1795. Held, that this exception is valid; and that the burthen of 
proof to show that the lot for which the ejectment is brought is within the ex- 
ception, is not upon the plaintiff in the action. That in many cases the bur- 
then of proof is on the party within whose peculiar knowledge and means of 
information the fact lies,is admitted. But this rule is far from being universal, 
and has many qualifications upon its application. 


In the case before the court, the defendant has shown, prima facie, a good title 


to recover. The defendant sets up no title in himself, but seeks to maintain 
his possession as a mere intruder, by setting up a title in third persons, with 
whom he has no privity. In such a case it is incumbent upon the party setting 
up the defence, to establish the existence of such an outstanding title, beyond 
all controversy. It is not sufficient for him to show that there may possibly 
be such a title. If he leaves it in doubt, that is enough for the plaintiff. He 
has a right to stand upon his prima facie good title; and he is not bound to fur- 
nish any evidence to assist the defence. It is not incumbent on him nega- 
tively to establish the non-existence of such an outstanding title; it is the duty 
of the defendant to make iis existence certain. 

Deeds for lands in the district of Columbia, executed by an insolvent debtor, 
under the insolvent laws of the state of Pennsylvania, and under and in con- 
formity with the insolvent laws of the state of Maryland, not having been 
enrolled in the general court where the lands lie; are, in a legal sense, mere 
nullities, and incapable of passing the lands described in them. 


ERROR to the circuit court of the county of Alexandria, in 
the district of Columbia. 
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This was an ejectment instituted in May 1818, by the plain- 
tiff in error, in the circuit court of the county of Washington, 
for the recovery of a lot of ground in the city of Washington, 
number 17, square 75. The case was subsequently removed 
to the county of Alexandria, where the same was tried, and 
a verdict and judgment rendered for the defendant. The_ 
plaintiff prosecuted this writ of error. 

The plaintiff in error, James Greenleaf, held in fee simple, 
under a patent from the state of Maryland to William Lang- 
worth, and a deed from Uriah Forrest and Benjamin Stoddert, 
a large number of lots and squares of ground in the city of 
Washington. Afterwards, on the 13th of May 1796, he con- 
veyed by deed of indenture to Robert Morris and John Ni- 
cholson, in fee simple, certain of the said lots, which are par- 
ticularly described in the said instrument. The indenture 
purports to convey the said lots, * except as is hereinafter ex- 
cepted ;’’ and the exception, in a subsequent part of the same, is 
in the following words: “ excepting, nevertheless, out of the 
lots, squares, lands and tenements above mentioned, all that 
square marked and distinguished in the plot of the city of 
Washington by the number 506, and that other square lying 
next to and south of the said number 506, and all that other 
square lying next to and south of the square last aforesaid, the 
said three squares containing in the whole about the quantity 
of one hundred and sixty-nine thousand and seventy-six and 
three quarters square feet, be the same more or less; which it 
is agreed by all the parties to these presents shall be and remain 
the sole and separate property of the said James Greenleaf, his 
heirs and assigns; and excepting also all such squares, lots, 
lands or tenements, as were either conveyed or sold, or agreed 
to be conveyed, either by all or either them, the said James 
Greenleaf, Robert Morris and John Nicholson, or any of their 
agents and attorneys, to any person or persons whatsoever, at 
any time prior to the 10th day of July 1795.” 

This deed was recorded in the city of Washington accord- 
ing to the provisions of the laws of Maryland. 

James Greenleaf having, on the 10th of March 1798, applied 
to the supreme court of the state of Pennsylvania, for the 
benefit of the insolvent laws of that state, was discharged as an 
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insolvent debtor by that court, on the 31st day of March 
1798. 

: At the time of this discharge, he executed a conveyance of 
i all his estate, real, personal and mixed, to Robert Smith, Mor- 
decai Lewis and James Yard, their heirs and assigns, for the 
benefit of his creditors, agreeably to the provisions of the in- 
solvent laws of the state of Pennsylvania. 

Subsequently, in March 1800, on the appiication of the 
creditors of Mr Greenleaf, Thomas M. Willing and Joseph S. 
Lewis were substituted as the assignees of the insolvent; and, 
it they also refusing to act, the court, on the 12th day of March 

}) 1804, appointed John Miller, Junior, sole assignee of the es- 

tate and effects of Mr Greenleaf; and Robert Smith and James 
Yard, who survived Mordecai Lewis, on the 16th March 1804, 
conveyed to John Miller, Junior, all the estate and effects of 
the insolvent, which had been vested in them by the deed exe- 
| outed by him at the time of his discharge. 
} On the 9th of February 1799, James Greenleaf applied by 
| petition to the chancellor of the state of Maryland for the benefit 
of the insolvent law of that state, passed in 1798; and he was 
discharged on the 30th of August in the same year. As apart of 
the proceedings in the case, the petitioner executed a deed con- 
veying to a trustee named by the chancellor, all his property, 
real and personal; and all the requirements of the laws of 
Ny Maryland were complied with. 

Annexed to the schedule of the property of the petitioner for 
the benefit of the insolvent laws of Maryland, is a statement 
that all the property mentioned therein had been transferred 

' by the petitioner to assignees appointed under the insolvent 
laws of Pennsylvania. 

On the trial of the cause in the circuit court, the plaintiff 
tendered two bills of exceptions. 

The first bill of exceptions was as follows: 

On the trial of this suit, to maintain the issue on his part 
joined on the first count in his declaration, the plaintiff gave 
in evidence to the jury, a patent from the proprietors of the 
state of Maryland, to William Langworth, dated 5th July 
1686, in these words (stating the same), and proved that 
the tenement, wooden messuage, and improvements in the 
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plaintiff’s declaration mentioned, were comprehended within 
the bounds of the said patent, and the legal title to the said 
tenement, wooden messuage, and improvements, was deduced 
from the said patentee to plaintiff by divers mesne conveyan- 
ces, and by the deed of the 20th September 1794, from Forrest 
and Stoddert to J. Greenleaf, mentioned in the deed of 13th 
May 1796; whereupon the defendant, to show a title out of the 
plaintiff, gave in evidence to the jury, a deed from the said 
James Greenleaf to Robert Morris and John Nicholson, dated 
13th May 1796 (stating the same), admitted to have been exe- 
cuted by the said James Greenleaf, and offered no other evi- 
dence. Whereupon the plaintiff’s counsel prayed the court 
to instruct the jury, that the said deed, unaccompanied by any 
other evidence, did not show such an outstanding title as was 
sufficient to bar the plaintiffs recovering in this suit; which in- 
struction the court refused to give; to which refusal the plain- 
tiff excepted, and prayed the court to sign and seal this, his bill 
of exceptions, which is accordingly done this 5th day of De- 
cember 1829. 

The second bill of exceptions stated that: on the trial of this 
suit, to sustain the issue on his part joined, the plaintiff gave 
in evidence to the jury, a patent from the proprietor of the 
state of Maryland (stating the same), and the legal title under 
the said patent is admitted by the defendant to have been vested 
in the plaintiff by the said patent, and by divers mesne con- 
veyances, on the 30th day of August 1799. Whereupon, to 
prove a title out of the said James Greenleaf, the defendant 
offered in evidence to the jury, the proceedings in the case of 
the said James Greenleaf, an insolvent, before the chancellor 
of Maryland, setting out the said proceedings, and an act of 
the state of Maryland of 1798, ch. 64. To the admission of 
which proceedings of insolvency, the plaintiff by his counsel 
excepted, but the court overruled the said exception, and per- 
mitted the said proceedings to be read in evidence to the jury; 
and thereupon, on the prayer of the counsel for the defendant, 
the court instructed the jury that the said act of assembly, and 
proceedings in insolvency did show a legal title out of the 
plaintiff, and did preclude a recovery in this suit on the first 
count in the plaintiff’s declaration. 

The plaintiff’s counsel thereupon gave in evidence to the jury, 
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the proceedings in the case of the insolvency of the said James 
Greenleaf, in the commonwealth of Pennsylvania, in these words 
(stating the same), and the conveyances therein mentioned, not 
recorded in the state of Maryland, and prayed the court to 
instruct the jury, that under the operation of the said proceed- 
ings in Maryland and Pennsylvania, the legal title to the 
premises in the declaration mentioned, notwithstanding the said 
conveyances, was not divested from the said James Greenleaf 
by any thing by the defendants so as aforesaid shown; which 
instruction the court refused to give. To the admission of the 
proceedings as aforesaid before the chancellor of Maryland, 
and to the instruction of the court given on the prayer of the 
defendant, as to the effect thereof, and of the said act of assem- 
bly, and to their refusal to instruct the jury as prayed by the 
plaintiff’s counsel, the plaintiff, by his counsel, excepted, and 
prayed that this, his bill of exceptions, may be sealed and en- 
rolled, which was done accordingly. 

The case was argued by Mr Coxe and Mr Jones, for the 
plaintiff in error; and by Mr Swann and Mr Key for the de- 
fendant. 


For the plaintiff, it was contended, upon the first bill of ex- 
ceptions, that a defendant in ejectment cannot protect himself 
under an outstanding title, with which he is in no manner con- 
nected. But if such a title could avail the defendant in this 
case, he was bound to show that it was a valid and subsisting 
title, and covered the property in question. It was for him 
to show that the lot held by him was not within the exception 
in the deed of the 13th of May 1796, from the plaintiff in 
error to Morris and Nicholson. Cited 5 Peters, 457. The 
exception in the deed is not void upon its face. If the excep- 
tion were void, the whole deed would be void. It is suffi- 
ciently certain. If the description is such as to pass an estate, 
it is sufficient as a reservation. The exception does not apply 
to the estate, but to a description of the land conveyed by the 
deed. There is enough in the conveyance, and in the excep- 
tion, to enable any one to ascertain what was granted, and what 


* was withheld. 


As to the second bill of exceptions, it was said, that it was 
admitted that the title to the premises in controversy was, in 
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August 1799, in the plaintiff in error. How had that title 
been divested? By the laws of Maryland all conveyances of 
land must be recorded in the county where the land is situated: 
—without being recorded they do not pass any estate. These 
provisions of the law apply to the proceedings under the 
insolvent laws of Pennsylvania, and to those before the chan- 
cellor of Maryland. 

The Maryland deed has not been recorded as provided by 
the act of assembly; which requires that the same shall be en- 
rolled within six months in order to make it operative. The 
insolvent law in its spirit, if not in its terms, requires enrol- 
ment. The deed must be acknowledged. This is the act of 
the insolvent. The recording is an act to be performed by 
the assignee; and the act relative to the recording of deeds 
considers this as an ordinary conveyance. It does not require 
it to be recorded in the court of chancery. It is not a part of 
the proceedings in that court. It is not executed under the 
inspection of the chancellor; he is only to have a certificate of 
its execution from the assignee. 

The premises were not conveyed by the assignment exe- 
cuted under the insolvent laws of Pennsylvania. The descrip- 
tion of the property was too general to pass the estate. After 
that assignment, Mr Greenleaf had only a resulting trust in the 
lots in Washington. If that assignment was not recorded in 
the county of Washington, as it was not; he had the legal title, 
subject to a claim of the assignees to a conveyance: and this 
interest would not pass under the assignment in Maryland. 
But he still held a mere naked legal estate, subject to the 
equity of his assignees and creditors. 

It cannot be set up by the defendant, that the title to the 
premises is in the assignee in Pennsylvania. That title, if it 
ever existed, is barred by the statute of limitations. 

But the plaintiff does not set up his title against any of his 
trustees or assignees. It is only against a mere intruder and 
stranger. 


Mr Key and Mr Swann, contra. 
The questions in the case are, 1. Whether the premises in 
controversy are within the exceptions in the deed to Morris 
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and Nicholson. 2. Whether the interest of the plaintiff in 
error, passed under the Maryland insolvent law. 

The decision of the first question turns on the point, who 
must prove the lot not in the exception. It is admitted that 
the defendant must show an outstanding title; but he is re- 
leased from a part of the difficulty in establishing such a title 
here, as the exception is altogether void from its uncertainty ; 
it is a fraudulent trap, intended to operate secretly on the pro- 
perty conveyed by the deed. 

Upon the law of exceptions, cited Shep. Touch. 77; 5 Coke, 
12; 4 Com. Dig. tit. Fait, E. 8; 7 Co. Lit. 47, a; 3 Johns. 
Rep. 370; 8 Johns. Rep. 394; 3 Wheat. 224; Bul. N. P. 110. 

As to the second bill of exceptions, the counsel for the de- 
fendant contended, that the refusal of the circuit court to 
instruct the jury, that the proceedings under the insolvent 
laws of Pennsylvania and Maryland did not divest the title of 
Mr Greenleaf, was correct. 

By the act of assembly of Maryland of 1798, chapter 64, 
sections 5, 15, all the proceedings under the law are to be re- 
corded. It is contended by the plaintiff that the title did 
not pass under the assignment, because the deed to Mr Cranch 
was not recorded in the county where the property is situated. 
But the recording in the court of chancery is all that is neces- 
sary. The general act relative to recording of deeds does not 
apply to such cases. ‘The deed was a part of the chancery 
proceedings; and the provision in the insolvent law relative to 
the registering of the proceedings, is, so far as they would be 
affected by the recording law, a repeal of the same. Cited 2 
Har. and John. 574; 2 Har. and M’Henry, 46. 

As to a mere intruder showing title out of the plaintiff, the 
distinction seems to be this—he cannot show an outstanding 
title in a third person; but he may show that the plaintiff has 
himself parted with the title. Cited 3 Wheat. 225, 228; 9 
Wheat. 516; 2 Har. and John, 112; 5 Burr. 2484; 4 T. R. 
682; 6 Mass. Rep. 239. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the circuit court of the district of 
Columbia. ‘The original action was an ejectment, brought in 
May 1818, by the plaintiff in error, against the defendant in 
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error, for a certain lot of ground, number 17, square 75, in the 
city of Washington, and was founded upon demises. Upon 
the trial (which was at December term 1829), a verdict was 
found for the defendant, upon which he had judgment. Two 
bills of exceptions were taken at the trial on behalf of the 
plaintiff; and the questions for the consideration of this court 
grow out of the matter of those exceptions. 

The first bill of exceptions states, that at the trial a title to 
the premises in controversy was deduced from the state of 
Maryland, by mesne conveyances to James Greenleaf, the 
lessor of the plaintiff, in September 1794. Whereupon the 
defendant, to show a title out of the plaintiff, gave in evidence 
to the jury a deed from Greenleaf to Robert Morris and John 
Nicholson, dated the 13th of May 1796, the due execution of 
which was admitted, and offered no other evidence. Where- 
upon the plaintiff’s counsel prayed the court to instruct the 
jury, that the said deed, unaccompanied by any other evidence, 
did not show such an outstanding title as was sufficient to bar 
the plaintiff’s recovery in the suit; which instruction the court 
refused to give; to which refusal the plaintiff’s counsel ex- 
cepted. And the question before this court is, whether this 
exception is well founded. 

The deed of Greenleaf to Morris and Nicholson purports to 
grant to them in fee as tenants in common, “except as is herein- 
after excepted, all those hereinafter mentioned and described 
lots, squares, lands and tenements situate in the city of Wash- 
ington, in the District of Columbia, wherein the said James 
Greenleaf, and the said Robert Morris and John Nicholson 
were jointly interested, in each one equal undivided third part, 
on the day of the date of the above named articles of agree- 
ment” (the 10th of July 1796), &c. &e. It then proceeds to 
specify three squares and lots contracted for by Greenleaf, with 
the commissioners of the city of Washington; and three thou- 
sand lots contracted for by Greenleaf, as agent of Morris, with 
the same commissioners; and about two hundred and twenty 
lots, contracted for by Greenleaf with Daniel Carroll; and 
about four hundred and twenty-eight and a half lots contracted 
for by Greenleaf with Notley Young: and then proceeds, 
‘¢ and also all those lots situate in the said city of Washington, 
supposed to be about two hundred and thirty-nine and one 
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quarter in number, for which the said James Greenleaf con- 
tracted with Uriah Forrest and Benjamin Stoddert by an agree- 
ment in writing, bearing date, &c. (15th of July 1794). The 
lot sued for was one of these lots, and was included in a con- 
veyance made by Forrest and Stoddert to Greenleaf on the 24th 
of September 1794. Several other parcels of lots are then speci- 
fied; and then comes the following exception: ‘‘ excepting, 
nevertheless, out of the lots, squares, lands, and tenements above 
mentioned, all that square marked and distinguished in the plan 
of the said city of Washington by the number 506, and that other 
square lying next to and south of the said number 506, and all 
that other square lying next to and south of the square last afore- 
said, the said square containing, &c. &c., which it is agreed, &e. 
shall be and remain the sole and separate property of the said 
James Greenleaf, and his heirs and assigns. And excepting also 
all such squares, lots, lands, or tenements as were either con- 
veyed or sold, or agreed to be conveyed either by all or either 
of them, the said James Greenleaf, Robert Morris, or John 
Nicholson, or any of their agents or attorneys, to any person 
or persons whatsoever, at any time prior to the said 10th day 
of July, A.D. 1795. 

It is observable that the granting part of the deed begins 
by excepting from its operation all the lots, squares, lands and 
tenements which are within the exceptions. The words are, 
‘« doth grant, &c. except as is hereinafter excepted, all those 
hereinafter mentioned and described lots, squares, lands and 
tenements,’’ &c. In order, therefore, to ascertain what is grant- 
ed, we must first ascertain what is included in the exception; 
for whatever is within the exception, is excluded from the 
grant; according to the maxim laid down in Co. Litt. 47 a, 
si quis rem dat et partem retinet, illa pars quam retinet sem- 
per cum eo est, et semper fuit. 

It has been argued that the second clause in the exception is 
utterly void for uncertainty, because it excepts ‘‘ such squares, 
lots, &c. as were either conveyed or sold, or agreed to be 
conveyed,” without stating to whom sold or conveyed, or 
agreed to be conveyed, or giving any other description which 
would reduce them to certainty. And it has been intimated 
that it is also void for repugnancy, because it is an exception 
of a part which had been previously granted; and Co. Litt. 
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47 a, has been relied on in support of this objection; where it 
is laid down that an exception of a thing certain out of a thing 
particular and certain, will be void; as, if a man leaves twenty 
acres, excepting one acre, the exception is void. Com. Dig. 
Fait, E. 7. But without stopping to inquire in what sense, 
and to what extent the rule thus laid down is law, it is sufficient 
to say that there is no such repugnancy here; for the excep- 
tion is not out of the thing previously granted, but is incorpo- 
rated into the very substance of the granting clause. 

As to the other exception, we do not think it is void for uneer- 
tainty. It refers to things by which it may be made certain; and 
id certum est, quod certum reddi potest. No one will doubt 
that the exception of squares and lots actually sold and con- 
veyed, would be sufficiently certain; for they may be made cer- 
tain by reference to the deeds of conveyance. And as all 
contracts for the sale and conveyance of lands must be in writ- 
ing, there seems the same certainty in reference to the lots 
contracted to be conveyed by the parties or their agents. 

It has been suggested, that the generality of the exception 
might open a door to frauds and impositions upon third persons, 
by enabling the parties to bring forward spurious or concealed 
contracts at a future time. But to this objection it is a suffi- 
cient answer, that the present is not a case of a bona fide pur- 
chaser or grantee, whose title may be affected by any such 
fraud or concealment. The defendant, Birth, is a mere stranger 
to the title, and for aught that appears, is a mere intruder. It 
does not lie in his mouth to contend that an exception, solemnly 
stipulated for by the parties, shall not be binding between 
them. They were content to take the conveyance upon these 
terms. There was certainly enough in the exception to satisfy 
them; and it would be a fraud in the grantees to attempt to 
avail themselves of the general and loose expressions of the 
exception, to avoid the titles of parties claiming title under 
Greenleaf by prior deeds or contracts of lots within the reser- 
vation. Even if the exception were void at law, a court of 
equity would relieve them against the claims of Morris and 
Nicholson, set up to their prejudice. It is not improbable 
that many such titles in this city are now held under the faith 
of this exception; and a declaration, at the instance of a mere 














a a et ain SS Sse es Sh a ie et + 


2 Fane 





Se men oe = 


ar 0g 








= ne eee 





312 SUPREME COURT. 


[Greenleaf’s Lessee y. Birth.} 


intruder, that it was utterly void, might work the most serious 
mischiefs. We see no substantial ground to support it. 

But if it were otherwise; still the other exception of the 
square number 506, and the other two squares next south of 
it, are sufficiently certain. This court cannot judicially know 
that one of the squares next south of square number 506 is not 
square number 75; and there is nothing in the record that 
negatives it, for the defendant offered no evidence except the 
naked deed. 

But it is said that if the exception is not void, still the burthen 
of proof is upon the plaintiff to establish that the lot in contro- 
versy is within the exception; because it is peculiarly within. 
the privity and knowledge of the plaintiff’s lessor what lots 
were conveyed and sold, and contracted to be conveyed, and 
the defendant has no means of knowledge. That in many 
cases the burthen of proof is on the party within whose pecu- 
liar knowledge and means of information the fact lies, is ad- 
mitted. But the rule is far from being universal, and has 
many qualifications upon its application. In the present case 
the plaintiff has shown, prima facie, a good title to recover. 
The defendant sets up no title in himself, but seeks to maintain 
his possession as a mere intruder, by setting up a title in third 
persons, with whom he has no privity. In such a case it is 
incumbent upon the party setting up the defence, to establish 
the existence of such an outstanding title beyond controversy. 
It is not sufficient for him to show that there may possibly be 
such a title. If he leaves it in doubt, that is enough for the 
plaintiff. He has aright to stand upon his prima facie good 
title, and he is not bound to furriish any evidence to assist the 
defence. It is not incumbent on him, negatively, to establish 
the non-existence of such an outstanding title; it is the duty 
of the defendant to make its existence certain. 

Besides, this is the case of an outstanding title set up under 
a deed executed in 1796, under which, in respect to the act in 
controversy, the grantees are not shown either to have had, or 
to have claimed any possession or right of possession. The 
present ejectment was brought in 1818, twenty-two years after 
the execution of that deed; and the trial had in 1829, more 
than thirty-three years after its execution. Under such cir- 
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cumstances, a very strong presumption certainly arises that 
the lot was included within the exception; for it would be dif- 
ficult in any other manner to account for such total absence of 
claim, or possession, by the grantees. An outstanding title 
could hardly be deemed a good subsisting title by common 
presumption, under such circumstances; whereas, if the lot was 
within the exception, the non-claim would be natural and fully 
accounted for. We are therefore of opinion that the circuit 
court erred, in refusing the instruetion prayed for by the plain- 
tiff in the first bill of exceptions. 

The second bill of exceptions, after stating that the defendant 
admitted that the legal title to the lot in question, under the 
patent from the state of Maryland, was vested in the plaintiff by 
the patent, and by divers mesne conveyances on the 30th day 
of August 1799, proceeds to state, that, thereupon, to prove a 
title out of James Greenleaf, the defendant offered in evidence 
to the jury, the proceedings in the case of James Greenleaf, an 
insolvent before the chancellor of Maryland, and the act of 
Maryland of 1798, ch. 64; to the admission of which proceed- 
ings the plaintiff objected; but the court overruled the objection 
and admitted the evidence; and thereupon, on the prayer of the 
defendant, the court instructed the jury, that the said act of 
1798, and the proceedings of insolvency, did show a legal title 
out of the plaintiff, and did preclude a recovery in this suit on 
the first count in the plaintiff’s declaration; that is to say, upon 
the demise of Greenleaf. 

The plaintiff’s counsel thereupon gave in evidence the pro- 
ceedings in the case of the insolvency of Greenleaf, in the 
commonwealth of Pennsylvania, and the conveyances therein 
mentioned, not recorded in-the state of Maryland; and 
prayed the court to instruct the jury, that under the operation 
of the said proceedings in Maryland and Pennsylvania, the 
legal title to the premises in the declaration, notwithstanding 
said conveyances, was not divested from Greenleaf, by any 
thing by the defendant so shown; which instruction the court 
refused to give: to which refusal, and instruction, and admiss- 
ion of evidence the plaintiff excepted. 

By the laws of Maryland, (with certain exceptions not ne- 
cessary to be mentioned) no conveyance is sufficient to pass 
any estate of inheritance or freehold in lands, or any estate 
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above seven years, except the deed or conveyance be in writ- 

ing, and acknowledged in the general court, or before a judge 

thereof, or in the county court, or before two justices of the 

county where the lands lie, &c. &e., and be enrolled in the 

records of the county, or of the general court, within six months 

after the date thereof; see act of 1715, ch. 47; act of 1767, ch. 

14; act of 1783, ch. 9; act of 1794, ch. 57; act of 1798, ch. 

103. Neither the deed of assignment of Greenleaf to the 
trustee under the Maryland insolvency, nor the deed of as- 
signment of Greenleaf to the trustees, under the Pennsylvania 
insolvency, have ever been enrolled in the general court, or in 
the county where the land in controversy lies. Unless, then, 
some exception can be found which exempts these assignments 
from the general law, the omission to enrol them renders 
them, in a legal sense, mere nullities, and incapable of passing 
any title to the land in controversy. There is no pretence of 
any exception in relation to the assignment under the Penn- 
sylvania proceeding; and therefore that did not divest the title 
of Greenleaf. But in regard to the Maryland proceedings, it 
is said that there is, under the act of 1798, ch. 64, respecting 
insolvents, a constructive exception. ‘That act provides, sec- 
tion fifth, that upon the petitioning debtor’s (and Greenleaf 
was in that predicament) executing and acknowledging a deed 
to the trustee to be appointed, as the act requires, conveying 
all his property, real, personal, and mixed, &c. and the trustee’s 
certifying the same, it shall be lawful for the chancellor to order 
that the said debtor shall be discharged from all debts, &c. 
Greenleaf was accordingly discharged, having in this respect 
complied with the terms of the act. The fifteenth section of 
the act provides ‘¢ that all proceedings under this act shall be 
recorded by the register, who shall be entitled to the same fees 
as are fixed by law for services in other cases, &c. &c.”” Now 
the argument is, that this clause operates, pro tanto, a repeal of 
the general laws, in relation to the enrolment of conveyances, 
so far as respects assignments by debtors under the act. But 
we think this is not the fair construction of the act. There is 
nothing in the act which requires the assignment to be record- 
ed; nor does it necessarily constitute a part of the proceedings 
before the chancellor. On the contrary, the fifth section con- 
templates, that it shall be executed and acknowledged by the 
debtor in the usual manner, and the trustee is to certify the 
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same to the chancellor. If the deed is to be acknowledged in 
the usual manner, then it is to be enrolled in the usual manner, 
for no provision is made for its enrolment elsewhere; and the 
only judicial notice which the chancellor has of it, as connected 
with the proceedings before him, is by the certificate of the 
trustee. Nor is there any policy disclosed on the face of the 
act of 1798, which could justify the court in presuming, that 
the legislature intended, in respect to deeds of insolvent debtors, 
that the ordinary securities of enrolment should be dispensed 
with. We think, then, that there was error in the circuit 
court in admitting the proceedings under the Maryland insol- 
vency; and also in instructing the jury that these proceedings 
showed a legal title out of the plaintiff, and precluded a re- 
covery in the suit. 

For the same reasons, there was error in the refusal of the 
circuit court to instruct the jury according to the prayer of the 
plaintiff’s counsel; that under the operation of the said pro- 
ceedings in Pennsylvania and in Maryland, the legal title to 
the premises was not divested from Greenleaf by any thing 
shown by the defendant. 

The judgment of the circuit court is therefore reversed, and 
the cause is to be remanded to the circuit court, with direc- 
tions to award a venire facias de novo. 


Mr Chief Justice MarsHAt dissented from so much of the 
foregoing opinion as requires the defendant to show that the lot 
in the declaration mentioned, is not within that part of the ex- 
ception contained in the deed from Greenleaf to Morris and 
Nicholson, which excepts therefrom ‘all such squares, lots, 
lands or tenements as were either conveyed, or sold, or agreed 
to be conveyed, either by all or either of them, the said James 
Greenleaf, Robert Morris and John Nicholson, or any of their 
agents or attorneys, to any person or persons whatever, at any 
time prior to the said 10th day of July 1795:”’ because he un- 
derstood it to impose on the defendant the necessity of proving 
a negative; and because the fact on which the exception de- 
pends, is within the knowledge of the plaintiff and not of the 
defendant. 


This cause came on to be heard on the transcript of the re- 
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cord from the circuit court of the United States for the district 
of Columbia, holden in and for the county of Alexandria, and 
was argued by counsel. On consideration whereof, it is the 
opinion of this Court, that there was error in the circuit court 
in refusing to instruct the jury that the deed from Greenleaf 
to Morris and Nicholson, in the first bill of exceptions men- 
tioned, unaccompanied by any other evidence, did not show 
such an outstanding title as was sufficient to bar the plaintiff’s 
recovery in this suit, as inthe same bill of exceptions mentioned. 
And it is further the opinion of this court that there was error 
in the circuit court in admitting the proceeding in the case of 
the said James Greenleaf, an insolvent, before the chancellor 
of Maryland, in the second bill of exceptions mentioned; and 
also in instructing the jury that the act of assembly of Mary- 
land of 1798, ch. 64, and proceedings of insolvency aforesaid, 
did show a legal title out of the plaintiff, and did preclude a 
recovery in this suit, on the first count in the plaintiff’s decla- 
ration; and also in refusing to instruct the jury, that under 
the operation of the proceedings in Maryland and Pennsylva- 
nia, in the same bill of exceptions mentioned, the legal title to 
the premises in the declaration mentioned, notwithstanding 
said conveyance, was not divested from the said James Green- 
leaf, by any thing by the defendant so as aforesaid shown, as 
in the same bill of exceptions is mentioned. It is therefore 
considered and adjudged by the court, that for the errors afore- 
said, the judgment of the said circuit court be, and the same is 
hereby reversed, and the cause be remanded to the circuit court, 
with directions to award a venire facias de novo. 














JANUARY TERM 1832. | 317 


Tuomas LELAND AND OTHERS Vv. Davin WILKINSON. 


A paper certified by the secretary of state of Rhode Island, and by the governor, 
under the seal of the state, stating that certain laws were passed by the legis- 
lature of that state, and that certain matters were cognizable by the general 
assembly of Rhode Island, and of the practice of the assembly of Rhode Island 
in cases of a particular description; is not evidence on the argument of a cause 
before this court. Usage and custom should be proved in the circuit court on 
the trial of the case in which it may be referred to; and evidence of the same 
is not admissible in this court, if not found in the record. 

A certificate from the secretary of state of the state of Rhode Island, also certified 
by the governor under the seal of the state, was offered to prove that certain 
proceedings have been had at different times in the legislature of Rhode Island 
on private petitions, relative to the administration and sale of the estates of de- 
ceased persons for the payment of their debts; and that there have been certain 
usages and proceedings in the legislature of that state in regard to the same. 
By the court: the public laws of a state may, without question, be read in this 
court, and the exercise of any authority which they contain may be derived 
historically from them. But private laws, and special proceedings of this cha- 
racter, are governed by a different rule. They are matters of fact, to be proved 
as such in the ordinary manner. This court cannot go into an inquiry as to 


the existence of such facts upon a writ of error, if they are not found in the 
record. 


THIS case came before the court on a certificate of division in 
opinion of the judges of the circuit court of the United States 
for the district of Rhode Island. 

The same cause was before the court on a writ of error at 
January term 1829. 2 Peters, 267. The case was again tried in 
the circuit court of Rhode Island at June term 1830; and the 
points on which the judges of that court were divided were 
certified to this court. 

After the case had been argued by Mr Dutton for the 
plaintiff, with whom also was Mr Webster; Mr Whipple for 
the defendant, with whom also was Mr Wirt, proposed to read, 
as evidence of the law of Rhode Island upon the probate of 
wills and granting of administration, and of the other matters 
therein stated, the following certificate: 

“State of Rhode Island and Providence Plantations. Secre- 
tary’s office, January 7, 1832. I certify, that from an exami- 
nation of the records of said state it appears, that on the Ist 
day of March 1663, an act was passed entitled, «an act for 
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the probate of wills and granting of administrations.” That 
in and by said act the probate of wills and granting adminis- 
trations was vested in the town councils of the respective towns: 
that an appeal lay to the governor and council as supreme or- 
dinary or judge of probates, who continued to exercise such 
jurisdiction until June 1802, when all appeals then pending, 
with the jurisdiction thereof, were transferred to the supreme 
judicial court, by whom it is now exercised. 

I further certify, that from the year 1666 until June 1729, 
the general assembly took cognizance of and tricd appeals 
from the general court of trials; which court was composed 
of the governor, deputy governor, and assistants. That at 
June session 1729, an act was passed establishing a superior 
court of judicature, consisting of the governor, deputy go- 
vernor, and assistants. That thereby an appeal in personal 
actions was allowed from said superior court to the general 
assembly. That the general assembly continued to try ap- 
peals therefrom until June 1741, when a court of equity was 
established and authorised to hear appeals in personal actions 
from the superior court of judicature agreeable to law and 
equity, in as full and extensive manner as the general assem- 
bly had been accustomed todo. That in February 1743, an 
act was passed abolishing said court of equity, and authorising 
said superior court to review causes by them decided. 

I further certify, that the general assembly of the colony, 
and also of the state, have been and now are accustomed to 
exercise a revisory power in granting new trials, upon petition 
therefor. 

That the assembly have and now do license the sales of real 
estate for the payment of debts of persons deceased, upon pe- 
tition of the executor or administrator; and also license the 
sale of the real estate of minors upon petition of the guardian. 

Witness, Henry Bowen, Secretary. 

By his excellency, Lemuel H. Arnold, governor, captain- 
general and commander-in-chief of the state of Rhode Island 
and Providence Plantations. Be it known that the name 
‘¢Henry Bowen,” to the aforesaid written attestation sub- 
scribed, is the proper hand writing of Henry Bowen, Esquire, 
who, at the time of subscribing the same, was secretary of the 
state aforesaid, duly elected and qualified according to law: 
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wherefore, unto his said attestation full faith and credit are to 
be rendered. 

In testimony whereof I have hereunto set my hand and 
caused the seal of said state to be affixed, at Providence, this 
seventh day of January, in the year of our Lord one thousand 
eight hundred and thirty-two, and of independence the fifty- 
sixth. Lemver H. Arnoxp. 

By his excellency’s command. Henry Bowen, Secr’y.” 


Mr Webster objected to the introduction of this paper in 
evidence. 


Mr Justice Baldwin. It is evidence of local law. 


Mr Justice Thompson. The paper is evidence of the dates 
of the laws, but it is otherwise inadmissible. If it is offered 
as evidence of a custom in Rhode Island, it should have been 
laid before the jury, by whom the question whether such was 
the custom should have been decided. ‘The facts stated in 
the certificate cannot be inquired into by this court in this 
form. 


Mr Justice Story. It is incompetent evidence. The laws 
must be produced to show what they are, and their dates. 
They may be certified by the officer. If the usage of the state 
of Rhode Island is to be inquired into, it should be established 
in the court below. 


Mr Justice Duvall and Mr Justice M’Lean concurred with 
Mr Justice Story. 


Mr Chief Justice Marshall considered the certificate evidence 
that there were such laws as those stated in it; but the laws 
should be produced. He would have been willing that the 
paper should be read, unless objected to; but being objected to, 
it was not evidence. 


Mr Whipple then offered in evidence, to show the course 
of legislation in Rhode Island in particular cases, a copy of the 
proceedings of the legislature upon petitions presented for 
relief in the cases stated in them. The copy of the proceedings 
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in each ease was certified by Henry Bowen, secretary of state 
of the state of Rhode Island, and to the whole was subjoined 
the certificate of Lemuel Arnold, “ governor, captain-general 
and commander-in-chief of the state of Rhode Island and Pro- 
vidence Plantations,”’ under the seal of the state, that «¢ Henry 
Bowen was secretary of the state,”’ duly elected and qualified 
according to law. 

The paper thus certified and offered in evidence, contained a 
copy of a petition to the legislature of Rhode Island, dated New 
York, 29th November 1784, signed by ‘¢ Grace Babcock, of 
Philipsborough in the state of New York, widow, relict of 
Luke Babcock, clerk.’? The petitioner prayed the legislature 
to authorise her to dispose of a mortgage held by her husband 
at the time of his decease, on one fourth part of a lot and dwell- 
ing house in New York. Luke Babcock left three minor 
children. On the 3d March 1785, the prayer of the petition 
was granted; and by resolution it was declared that a deed of 
the mortgaged premises should “ convey to the purchaser all 
the right and title of said Luke Babcock, at the time of his de- 
cease, in and unto the said premises.” 

2. Also the petition of John Read of the county of Bristol, 
in the state of Massachusetts, presented on the last Monday in 
June 1785. John Read was the executor of William Read of . 
the same county and state, deceased. 

The petition stated, that the property of the deceased had, 
on the report of a commissioner, been adjudged capable of 
paying no more than twelve shillings and sixpence in the 
pound. That an attachment had been issued against the real 
estate of the deceased in Newport, and against his heirs and 
devisees by one of the creditors, for money alleged to be due 
to him, and a judgment obtained thereon. The petition prayed 
that the action so brought might be stayed, the demand of the 
plaintiff should be «¢ examined; and for such sum as should be 
found due to him, he may be admitted to receive his propor- 
tion with the other creditors of the said estate;”’ and that such 
part of the real estate of William Read, situate in the county 
of Newport, should be sold, as should be sufficient to pay his 
debts, under the direction, and with the approbation of the 
judge of probate for the city of Newport, or the town council 
in which the estate laid; and that the deed or deeds for the 
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same, should convey to the purchaser a good and indefeasible 
estate of inheritance in fee simple. The legislature, by a reso- 
lution passed July 1, 1785, granted the prayer of the petition; 
and also “ resolved, with the consent of the attaching creditor, 
that the proceeding om his aforesaid action be stayed.”’ 

3. Also the petition of Lucy Jenks, ‘¢ widow and relict of 
Gideon Jenks of Brookfield, in the county of Worcester, Massa- 
chusetts, deceased, and administratrix to the said deceased’s 
estate.” The petition stated that ‘* there were debts against 
the estate of the deceased, amounting to two hundred and 
twenty-eight pounds sixteen shillings and sixpence, and that 
selling the personal estate to discharge them, would greatly 
distress the petitioner and her children, being eleven in num- 
ber, all in their minority excepting one daughter.” The 
petition prayed leave to dispose of all the real estate of the 
deceased in North Providence, in the county of Providence, 
to be appropriated towards the payment of the said debts, as 
recommended by the judge of probate for the county of Wor- 
cester aforesaid. On the 8th September 1790, the legislature 
voted “that the petition be received, and the prayer thereof 
be granted.” 

The proceedings of the legislature of Rhode Island, in six 
other cases, on the petitions of individuals in matters of a pri- 
vate nature, were also certified in the same manner. 


Mr Webster, for the plaintiffs, objected to the admission of 
the papers as evidence. They were private acts; and if they 
are to be given in evidence, it would be necessary and proper 
for the plaintiffs to have an opportunity to examine into the 
facts of the cases to which the laws refer. 


Mr Wirt, for the defendant, contended, that the evidence 
was legal. There is no written constitution in Rhode Island, 
and the proceedings now offered are adduced to show the law 
and practice of the state by her highest tribunal, in the full 
and undoubted exercise of the powers entrusted to it. 


The judges having severally expressed their opinion, Mr 
Chief Justice MarsHaut said, the evidence objected to is 
understood to be offered to prove that certain proceedings have 
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been had at different, times in the legislature of Rhode Island, 
on private petitions of a similar nature with that before the 
court; and that there have been certain usages and proceedings 
in the legislature of Rhode Island, in regard to the administra- 
tion and sale of the estates of deceased persons for their debts, 
which will establish, that it has for a long period by usage, and 
rightfully, exercised the authority contended for by the defend- 
ant. The public laws of a state may without question be read 
in this court; and the exercise of any authority which they 
contain, may be deduced historically from them: but private 
laws, and special proceedings of the character spoken of, are 
governed by a different rule. They are matters of fact, to be 
proved as such in the ordinary manner. This court cannot 
go into an inquiry as to the existence of such facts upon a writ 
of error, if they are not found on the record. The evidence, 
if not objected to, might have been heard; but since it is con- 


troverted, the matter of fact must be ascertained in the circuit 
court. 


Mr Justice Baupwin dissented. 


[Upon this decision, the parties consented to remand the 
cause to the circuit court for further inquiry into the facts. ] 
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or New York. 


At January term 1831, an order was made, giving the state of New York 
leave to appear in this case on the second day of this term and answer the 
complainants’ bill; and if there should be no appearance, that the court would 
proceed to hear the cause on the part of the complainants, and to decree on 
the matter of the bill. On the first day of the term, a demurrer to the com- 
plainants’ bill was filed, which was signed ‘Green C. Bronson, attorney- 
general of New York.” No other appearance was entered on the part of the 
defendants. By the court: the demurrer filed in the case by the attorney- 
general of New York, he being a practitioner in this court, is considered as an 
appearance for the state. If the attorney-general did not so mean it, it is not 
a paper which can be considered as in the cause, or be placed on the files of 
the court. 


The demurrer being admitted as containing an appearance by the state of New 
York, it amounts to a compliance with the order of the court. 

A demurrer is an answer in law to the bill, though not, in a technical sense, an 
answer according to the common language of practice. 


MR FRELINGHUYSEN, with whom was Mr Wirt, 
stated, that at the last court an order was made, giving the 
state of New York leave to appear on the second day of this 
term and answer the bill of the complainants; and if there 
should be no appearance, the court would proceed to hear the 
cause on the part of the complainants, and to decree on the 
matter of the bill. 5 Peters, 291. Instead of appearing, the 
state of New York has demurred; and this mode of proceeding 


is resisted in a written argument, which is now handed to the 
court. 


Mr Beardsley stated, that he had filed and served the de- 
murrer for the attorney-general of New York. He was not 
counsel in this cause for New York, nor was any counsel, to 
his knowledge, in the city who represented that state. The 
attorney-general was not expected until the argument of the 
demurrer should come on. As he had filed the demurrer as 
agent for the attorney-general, he would, with the permission 
of the court, make a few suggestions. 

He asked if the court would entertain a motion of this kind 
without notice. The application is to take a paper off the files 
of the court, not to prevent its being filed. It has been filed. 
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The attorney-general of New York, no doubt, considers the 
demurrer as an appearance in the cause; although it contains a 
suggestion that the court has no jurisdiction. Such a suggestion 
must at all times be unobjectionable, but in this case it was pecu- 
liarly proper; as this court, in granting the order of the last term 
observed, that ‘* the question of proceeding to a final decree 
would be considered as not conclusively settled, until the cause 
should come on to be heard in chief.”” The demurrer must 
have been intended as an appearance; and is one in its terms, 
as will be seen by a reference to it. 

It may be, that no appearance has been formally entered on 
the minutes of the clerk: he had not looked at those minutes. 
The entry of an appearance was mere form; and the filing of a 
demurrer was ample authority for making such entry, if at all 
necessary. 

In England, the filing a demurrer is considered as an ap- 
pearance in the cause. Upon this, the authorities, he supposed, 
were uniform. 

The terms of the demurrer show that it constitutes an ap- 
pearance. It asserts that the people of New York are not 
bound to appear, and insists that they should not be prejudiced 
by appearing. The conclusion prays ‘* judgment,” and “ judg- 
ment whether any further answer should be required.”? This 
is placing the case upon the judgment of the court; and must 
be considered, from the very force and meaning of the terms, 
as an appearance in the cause, and an authority to enter an ap- 
pearance with the clerk. 

The order of this court, which was granted at last term, 
was that the people of the state of New York shall ‘¢ appear” 
and ‘* answer the bill of the complainant.”? That is, that they 
shall appear and defend; and the court, by granting that rule, 
did not intend to decide on the jurisdiction of the court in the 
case, or to preclude the defendants from putting in a demurrer, 
if they thought proper to do so. ‘The order was not intended 
to discriminate, strictly, between an answer and a demurrer. 

No rules have been established for regulating the course of 
proceedings in such cases: the English rules may therefore be 
appealed to and invoked. Why shall not this court permit a 
demurrer to be filed? And why may not this form be pur- 
sued, as well as a plea or answer, setting up matter of fact ? 
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The order of the court was not intended to prevent the pro- 
ceedings in the case being in any form which might be thought 
proper, in order to present the.question of jurisdiction and the 
merits of the case. A demurrer admits all facts well stated in 
the bill. Why require an answer, if the defendants are willing 
to admit the facts alleged? Certainly the plaintiff should not 
object. In New York, when a bill is filed, and process duly 
served, the order is to appear and answer; and not that he 
answer, demur or plead: such he supposed was the order in 
the English chancery. No one was ever defaulted in such 
case, by reason of his filing a demurrer or plea instead of an 
answer. A demurrer is indeed an answer in law, and so 
strictly and literally within the order. 

If this is the interpretation of the rule granted at last term, 
the demurrer is a sufficient compliance with the rule. If it 
requires the signature of a solicitor of this court, as such, it will 
no doubt have such a signature: it is contended, however, that 
the signature of the attorney-general, known by the records of 
the court to be one of its solicitors, is sufficient, although he 
has not in terms signed as solicitor. 

In a case like this, the signature of the attorney-general, as 
such, ought to be abundantly sufficient; and indeed it is the only 
way in which a defence can properly be made. He is the law 
officer of the state; the sole law officer of the state. Process 
in this cause was served on him as such law officer. Certainly, 
then, the plaintiff should not object, that he is not authorised 
to appear for New York; or that he should have signed as 
solicitor, and not as attorney-general. He has been recog- 
nized by the plaintiff, and by the court, as the proper law 
officer of New York, to appear and defend this cause. 

But if, by the strict rules of English practice, the filing of 
the demurrer in its present form is not sufficient, as this is a 
new and a special case, the court will not enforce the rule 
without notice; no disrespect on the part of the attorney-gene- 
ral could have been intended. By the English authorities it 
will be seen that a defendant failing to appear, may appear and 
demur as well as answer, at any time until affected by process 
of contempt. 3 Bro. Ch. Cases, 372; 10 Ves. 444. 

Mr Beardsley said he had thusinterfered, without having been 
authorised to act for the state of New York. Having been 
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requested by the attorney-general of New York to deliver the 
demurrer to the cierk of the court, he had done so: and from 
his knowledge of the views of the attorney-general, he felt 
himself at liberty to say, that he designed to appear and argue 
the demurrer, when reached on the calendar; although he 
could not at all have anticipated an application like the present. 
As he had not perused the written argument which had been 
handed to the court, he could not suppose he had furnished 
an answer to all its views; he, however, would not trouble the 
court further. 


Mr Freylinghuysen. The demurrer which is before the 
court is an insulated paper. No one has been directed by the 
authorities of New York to appear in this court: and no solici- 
tor has appeared in the cause. 

In truth, the very git of the question which is presented to 
the court is, whether there has been an appearance in the case. 
Three years have passed since the institution of this suit; and 
the first notice which was taken of the proceeding by the state 
of New York, was by a communication addressed to the court, 
by the attorney-general of the state, informing the court that 
the state would not appear. 3 Peters, 461. Now, the period 
for an appearance and answer has gone by; and instead of an 
appearance, a paper is filed, stating that the state of New York 
is not bound toappear. The attorney-general of New York is not 
known as such, to this court. It can only know the parties or 
their solicitors; and although he may be a solicitor of the court, 
yet he cannot be known asa solicitor in the case, unless by his 
special ackowledgement that he is such. If the gentleman 
who has addressed the court on behalf of the attorney-general 
will enter his appearance in the case, the whole of the diffi- 
culty will be removed. It is admitted that a demurrer signed 
by a solicitor of the court, is an appearance in the cause in 
which it is filed: but this is not that case. This court can only 
know what was intended, by what has been done: and New 
York having failed to appear and answer, by the time fixed in 
the rule, the case must now be put on its merits. 


Mr Chief Justice MArsHALL delivered the opinion of the 
Court. 
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The court have had the return made in this case under con- 
sideration. It considers the demurrer filed in this ease by the 
attorney-general of New York, as being an appearance for the 
state, he being a practitioner in this court; and therefore, that 
the demurrer is regularly filed. If the attorney general did 
not so mean it, it is not a paper which can be considered as in 
the cause, or be placed on the files of the court. We say this 
now, that the attorney-general may have due notice, if he did 
not intend to enter any appearance for the state; it being other- 
wise a paper not to be received. 

The demurrer, then, being admitted as containing an appear- 
ance by the state, the court is of opinion, that it amounts to a 
compliance with the order atthe last term. In that order, the 
word ‘answer,’ is not used ina technical sense, as an an- 
swer to the charges in the bill under oath; but an answer, in a 
more general sense, to the bill. A demurrer is an answer in 
law to the bill, though not in a technical sense an answer ac- 
cording to the common language of practice. 

The court, therefore, direct the demurrer to be set down 
for argument, on the first Monday of March of this term, 
according to the motion of the plaintiffs. 
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In an ejectment a witness was called to prove that a person who was dead had, 
at a former trial between the plaintiffs and some of the defendants to recover 
the land in controversy, sworn that an anciently marked corner tree was found 
by him at a particular point, of a different kind of timber from that called for 
in a patent to one Young. No part of the survey of Young was involved in 
the controversy in this suit; and with several other surveys it was only laid 
down by the surveyor, as by showing certain connexions it might conduce to 
identify the land claimed by the plaintiffs. As the evidence was not given 
between the same parties, this testimony could only be received as hearsay; 
and was not admissible. 

That boundaries may be proved by hearsay testimony, is a rule well settled, and 
the necessity or propriety of which is not now questioned. Some difference 
of opinion may exist as to the application of this rule, but there is none as to 
its legal force. 

Landmarks are frequently found of perishable materials, which pass away with 
the generation in which they are made. By the improvement of the country, 
and from other causes, they are often destroyed. It is therefore important in 
many cases that hearsay or reputation should be received to establish ancient 
boundaries. But such testimony must be pertinent and material to the issue 
between the parties. If it have no relation to the subject, or if it refer to a 
fact which is immaterial to the point of inquiry, it ought not to be admitted. 
In an ejectment for land in the state of Virginia, the district cuurt for the western 
district of Virginia instructed the jury “that the grant to the plaintiffs which 
was given in evidence, was a complete appropriation of the land therein de- 
scribed, and vested in the patentee the title; and that any defects in the pre- 
liminary steps by which it was acquired, were cured by the grant.” By the 
court: there can be no doubt of the correctness of this instruction. This 
court have repeatedly decided that no facts behind the patent can be investi- 
gated. A court of law has concurrent jurisdiction with a court of equity in 
matters of fraud; but the defect of an entry or survey cannot be taken advan- 
tage of at law. The patent appropriates the land, and gives the legal title to 
the patentee. 

Titles acquired under sales for taxes depend upon different principles: where an 
individual claims land under a tax sale, he must show that the substantial re- 
quisites of the law have been observed. But this is never necessary where 
the claim rests on a patent from the commonwealth. The preliminary steps 
may be investigated in chancery, when an elder equitable right is asserted; 
but this cannot be done at law. 

If the grant appropriates the land, it is only necessary for the person who claims 
under it to identify the land called for. Whether the entry was made in legal 
form, or the survey was executed agreeably to the calls of the entry, are not 
matters which can be examined at law. When, from the evidence, the exist- 
ence of a certain fact may be doubtful, either from want of certainty in the 
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proof, or by reason of conflicting evidence, a court may be called upon to give 
instructions in reference to supposable facts. But this a court is never bound 
to do, where the facts are clear and uncontradicted. 

That certain calls in a patent may be explained, or controlled by other calls, was 
settled by this court in the case of Stringer’s Lessee v. Young, 3 Peters, 320. 
Ifthe point had not been so adjudged, it would be too clear on general princi- 
ples to admit of serious doubt. 

The entire description of the patent must be taken, and the identity of the land 
ascertained by a reasonable construction of the language used. If there be a 
repugnant call, which by the other calls of the patent clearly appears to have 
been made through mistake, that does not make void the patent. But if the 
land granted be so inaccurately described as to render its identity wholly un- 
certain, it is admitted that the grant is void. 

The meaning of the parties to written instruments must be ascertained by the 
tenor of the writing, and not by looking at a part of it; and if a latent ambiguity 
arises from the language used, it may be explained by parol. 

An entry of land in a county which is afterwards divided, does not, after the di- 
vision, authorise a survey in the original county, if the land falls within the 
new county. 


ERROR to the district court of the United States, for the 
western district of Virginia. 

This was an ejectment brought in the district court of the 
United States for the western district of Virginia, by the de- 
fendants in error, against the plaintiffs in error, for the reco- 
very of eight thousand acres of land in the now county of 
Lewis, within the said district. The premises in question, 
are parcel of a large connexion of surveys made together, for 
Reed and Ford, for Thomas Laidley and John Young, and 
others—some in the name of one, and some in the names of 
others of the owners. The whole connexion of surveys is 
represented by the connected diagram made out and reported 
by the surveyor of Harrison county, pursuant to an order made 
in the cause, and appearing in the record. On that diagram, 
the premises in question are particularly represented. 

The plaintiffs below counted on a number of separate de- 
mises from the defendants in error; all of which were stated 
on the record as having been made by citizens of Pennsylva- 
nia, on the Ist of January 1820. 

On the trial, the defendants below tendered the following 
bill of exceptions: 

Upon the trial of this cause, a draft and report returned 
by a surveyor in obedience to an order of survey made in’this 
cause, was given in evidence to the jury, which draft and 
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report are in the words following, viz. (setting out the same). 
The plaintiff, in order to show the title of the lessors to the land 
in controversy, represented by the red lines on said draft, gave 
in evidence the patent under which they claim, in these words, 
viz. (setting out the same). This patent is dated the 9th of May 
1786. It was issued to Messrs “Reed and Ford,” and de- 
scribes the lands thus: i. e. “a certain tract or parcel of land 
containing eight thousand acres, by survey bearing date the 
23d day of December 1784, lying and being in the county of 
Monongalia, near a large branch of French creek adjoining 
lands of George Jackson on the south side, and bounded as 
follows, to wit: beginning at a maple, and running thence 
S. 10 E. one thousand poles to a poplar; S. 80 W. one thou- 
sand two hundred and eighty poles to a W. oak; N. 10 E. 
one thousand poles to two white oaks; N. 80 S. one thousand 
two hundred and eighty poles to the beginning.”? The bill of 
exceptions then states that the plaintiffs, for the purpose of 
showing the identity of the land in controversy with the land 
granted by said patent, gave in evidence a copy of the plat and 
certificate of survey on which the said patent is founded, and 
the plats and certificates of survey of the various other tracts 
represented on said draft. After the plat and certificates had 
been given in evidence, the copies of the entries on which the 
said surveys were founded, were also given in evidence. 

It appeared from the parol evidence introduced in order to 
identify the land in controversy, that the same, at the date of 
the patent under which the lessors claim, and at the date of 
the said plat and certificate of survey on which the said patent 
is founded, was situate in the county of Harrison, and not in 
the county of Monongalia, as stated in the patent and certifi- 
eate of survey, but that the said land, at the date of the entry 
on which the survey was founded, was in the county of Mon- 
ongalia, and became part of the county of Harrison by virtue | 
of the act of assembly establishing the county of Harrison. 
The act of assembly is dated 8th May 1784, and took effect 
the 20th of July of the same year. 

The bill of exceptions further states, that evidence was relied 
on, on the part of the defendants, for the purpose of proving 
that the various marked lines represented by the said draft and 
report of the surveyor, and claimed by the plaintiff to be lines 
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of the land in controversy, and of various other tracts designated 
on the said draft, were not actually run or marked as lines of 
the land in controversy, and of the other tracts aforesaid; but 
had been run and marked by Henry Fink, a deputy surveyor 
of Monongalia, but who then resided in the county of Harri- 
son, with a view of laying off the greater part of the country 
represented on said draft into surveys of about one thousand 
acres each; that he was employed and paid for that purpose, by 
the persons for whom the said plats and certificates of survey 
were afterwards made; that after said lines had been so marked 
and run, the said plats and certificates were made out by pro- 
traction; not by the said Henry Fink, but by some other person 
or persons, not authorised by law; that said plats and certifi- 
cates of survey were never recorded in the surveyor’s office of 
Monongalia county, nor there filed, but were surreptitiously 
returned to the register’s office and patents obtained thereon. 
It was contended on the part of the defendants, that the marked 
lines represented on said draft, as lines of the lands in contro- 
versy, were not the lines thereof, and that the evidence in the 
cause did not justify the jury in regarding them as such in pre- 
ference to other marked lines represented on said draft. Evi- 
dence was given on the part of the plaintiffs, that the marked 
lines aforesaid were actually run, and marked by said Fink as 
lines of the said eight thousand acres, and of the various other 
tracts represented upon said draft; and that plats and certificates 
of survey were made out by him in conformity with the lines 
so run and marked, and were by him delivered to the agent of 
the patentees, who gave them to the principal surveyor to be 
recorded, who afterwards delivered the same to the patentees, 
who returned them to the land office, on which plats and cer- 
tificates, so returned, patents issued, and copies of which are 
before recited. It was further contended on the part of the de- 
fendants, that the land in controversy was not embraced within 
the calls of the patent under which the lessors claim; that the 
natural objects, lines and adjacent lands called for in said patent, 
were not those represented on said draft, in designating there- 
upon the land in controversy, and that the marked lines repre- 
sented on said draft as the lines of the land in controversy, 
were, in fact, the lines, not of the plat and certificate of survey 
on which the plaintiffs’ patent issued, but of other plats and 
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certificates of survey; and that there are no calls in said patent 
justifying the locating said patent on the lands in controversy, as 
contended for by the plaintiffs. For the purpose of identifying 
the said land in controversy with that granted by thesaid patent, 
parol and other evidence was introduced by the plaintiffs, in 
order to establish several marked trees as corners of other tracts 
represented on said draft—the boundaries of which tracts, it 
was contended, tended to establish the identity of the lands in 
controversy, with that granted by said patent. For the pur- 
pose of showing that one of said marked trees was not a corner 
of one of said tracts; that is to say, was not the corner on the 
said draft represented by the letter A, asa corner of John 
Young’s four thousand acres: the counsel of the defendants 
offered to introduce a witness to prove, that on the trial of a 
former action of ejectment, brought by the present lessors of 
the plaintiff against some of the present defendants, to recover 
the lands now in controversy, a witness, who is since dead, 
swore that an ancient marked corner tree was found by him 
at said point A, of a different kind of timber from that called 
for in Young’s patent: but the evidence aforesaid was rejected 
by the court as inadmissible. 

After the evidence had been closed, and the cause had been 
argued before the jury, the plaintiffs’ counsel moved the court 
to give the following instructions to the jury, to wit: that the 
grant aforesaid was a complete appropriation of the land there- 
in described, and vested in the patentee the title; and that any 
defects in the preliminary steps by which it was acquired, were 
cured by the emanation of the said patent. The said counsel 
further moved the court to instruct the jury, that the said 
grant is a title from its date, and is conclusive against all the 
world, except those deriving title under a previous grant; and 
further, that it does not affect the validity of the patent, if it 
should appear that the entry on which the plaintiffs’ survey 
was made, contained other or different lands from that actually 
surveyed. ; 

After the above instructions had been moved for by the 
plaintifis’ counsel, the counsel for the defendants moved the 
court to give to the jury the following instructions, to wit: 

1. The name of the county being mentioned in the plain- 
tiffs’ patent, as that in which the lands thereby granted were 
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situated, the plaintiff is not at liberty to prove by parol that 
the land was, in fact, in a different county. 

2. As the patent states the lands to lie in the county of 
Monongalia, the patentees and those claiming title under them, 
can only recover lands in that county, and cannot, by force of 
the other terms of description contained in the patent, recover 
lands lying in the county of Harrison at the date of the patent. 

3. It appearing from the plat and certificate of survey on 
which the patent is founded, that the survey thereby evidenced 
was made in the county of Monongalia, and it appearing, from 
the evidence introduced on the part of the plaintiffs to identify 
the said land, that it was situated, at the time of the survey, in 
the county of Harrison; the patent is void because the sur- 
vey was made without lawful authority. 

4. If various marked lines are found corresponding with 
the same calls in the patent, the mere coincidence of any one 
of those marked lines with the calls of the patent, does not 
establish that line as one of the lines called for in the patent. 

5. If there are no calls in the patent, justifying the location 
of the land granted, as contended for by the plaintiffs, they 
cannot succeed in establishing their claim by relying upon ex- 
trinsic evidence, 

6. Proof that the land claimed in this action was surveyed 
for the patentees, by evidence contradicting the calls of the 
patent, does not establish the right of the patentees and of those 
claiming under them to the lands claimed as aforesaid. 

7. An entry in a county which is afterwards divided, does 
not, after the division, authorise a survey in the original county, 
if the land fails into the new county. 

The parties respectively objected to the instructions moved 
for. The instructions moved for by the plaintiffs, were given 
by the court. All those required by the defendants were re- 
fused, except the first, which was modified by the court and 
delivered to the jury in the following terms: «if a land war- 
rant be entered in the office of the surveyor of a particular 
county, and before the same be surveyed, the territory in which 
the land located lies, shall be erected into a new county, and 
the survey and grant afterwards affected, describe the lands to 
be situated in the former county, the grant is not void, and the 
plaintiffs may show by parol evidence extrinsic of the grant, 
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and not inconsistent with its other descriptive calls, that the 
land lies within the new county.”” Theexceptions were taken 
to the rejection of the testimony offered respecting the corner 
at A, and to the instructions given as moved for by the plain- 
tiffs, and the rejection of those moved for the defendants. 

The jury found a verdict for the plaintiffs, for the lands in 
the declaration mentioned and described in the plat and report 
of Thomas Haymond, made in pursuance of an order of court 
made in the cause. On this verdict, judgment was rendered 
for the plaintiffs below, defendants in error; and this writ of 
error is brought to reverse that judgment. 

The case was argued by Mr Maxwell for the plaintiffs in 
error, and by Mr Doddridge for the defendants. 


Mr Maxwell declined discussing the first, second and third 
instructions to the jury in the circuit court, which are stated 
in the bill of exceptions; the points in the same having been 
decided by this court, in the case of Stringer v. Young, 3 
Peters, 320. 

He contended that a patent for land cannot be more than 
prima facie evidence of title. Cited 4 Wheat. 77; 1 Munf. 134; 
7 Wheat. 22; 3Call,499. In 11 Wheat. 181, 182 and 381, it 
is decided that courts may inquire into the authority to makea 
grant. Cited also, 4 Munf. 310, 141, 143 and 144; 1 Wash. 
Virginia Reports, 203; 3 Cruise’s Dig. 563. A patent is not 
conclusive evidence of title. 2 Wash. Rep. 106; 6 Munf. 
234; 2 Dallas, 304. 

Fraud in obtaining a patent may be inquired into at law; 
and there was evidence of this nature in this case. 1 Hen. 
and Munf. 303; 6 Bac. Ab. 111; 3 Coke’s Rep. 77. 

As to the fifth instruction, and to maintain the principles 
claimed by the defendants in the circuit court, cited 1 Peters, 
221; 5 Munf. 191; 4 Hen. and Munf. 137. 

Upon the sixth instruetion, the counsel for the plaintiffs in 
error cited 6 Munf. 531; 3 Munf. 191; 4 Cranch, 62; 7 Cranch, 
242. On the seventh instruction, he cited 5 Cranch, 92; 4 
Wheat. 466. 

The evidence rejected, should have been admitted by the 
court. It was in relation to boundaries; and courts are very 
liberal in admitting such evidence. 1 Peters, 496; 2 Wash. 
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C. C. Rep. 140; 1 Wash. C. C. Rep. 123; 1 Phil. Ey. 152, 
199 and 200; 6 Binney, 59; Metcalf’s Dig. 140; Beard’s 
Lessee v. Talbot, 1 Cook’s Rep. 142; 5 Johns. 544. 
To show the evidence as to the corner was admissible, cited 
3 Peters, 321; 5 Munf. 191. 


Mr Doddridge, for the defendants in error. 

This case is substantially governed by that of Stringer and 
others against Young’s Lessee, 3 Peters, 320, in this court. 
The court is referred to the argument in that case, and all the 
authorities there cited; and more especially to the opinion of this 
court sustaining, and more than sustaining that argument. 

In support of the opinion then delivered, the defendants 
rely upon a statute of Virginia, then unknown to the counsel, 
which will be found in 12 Henning’s St. at large, p. 81. 

This statute, reciting the facts on which its provisions are 
founded, confirms all such surveys as the one now in ques- 
tion, whether made in Monongalia, Harrison, or Greenbriar 
counties. 

The exceptions taken on the trial of this cause, in the court 
below, do not, in law, differ from those taken in the case decided 
in 3 Peters,320. There is, indeed, an attempt to vary them; 
but this attempt has only succeeded as to form. 

The court, in this case, on the request of the plaintiff’s 
counsel, instructed the jury, 1, That the grant was a complete 
appropriation; and vested in the patentee a title; and any 
defects in the preliminary steps by which it was acquired, are 
cured by its emanation. 2. That such grant is a title from its 
date, and is conclusive against all the world, except those 
claiming title under a previous grant. And 3. That it does not 
affect the validity of the grant, if it should appear that the land 
surveyed was not the same that was entered. 

The first of these instructions, contains a proposition 
which was not only settled in the case of Stringer v. Young’s 
Lessee, and the cases there cited; but is one which has so long 
been the settled rule of this court, and the courts of Virginia 
and Kentucky, as to have become a rule of property, which 
the judiciary are bound by, and cannot overturn. 

As to the second and third numbers of the instructions, each 
of them isa plain sequitur from the first and but an elabora- 
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tion of it, and certainly requires no elucidation. There is, 
therefore, no error in the instructions asked by the plaintiffs 
below. 

As the counsel for the plaintiffs admit, that the decision of 
this court, in Stringer’s Lessee v. Young, 3 Peters, 320, has 
settled the law upon the questions presented by some of the 
instructions, it is not considered necessary to discuss the matters 
contained in them. 

The sixth instruction required the judge to say, in substance, 
that in the case then depending, the plaintiff could not identify 
his lands as being in Harrison county, by testimony contra- 
dicting the calls of the patent. Thisis its plain meaning; and 
what is the answer? The plaintiff may so identify his lands 
by parol evidence, contradicting the grant as to the name of 
the county, but not inconsistent with its other descriptive calls; 
and that this evidence may, and must be ‘extrinsic of the grant. 

Seventh. The question here propounded was one foreign 
to the matter in hearing; and was, therefore, an abstraction 
which a judge, in the trial of an ejectment, was not bound to 
answer. This question would be proper and important on the 
trial of a cause to prevent the emanation of a grant. A direct 
answer could not aid, but might mislead the jury. When the 
rule of property was settled, that at law you cannot go behind 
the grant; that a grant isa title from its date: when, what- 
ever may have been, at the time, the legal character of the 
survey in question, there was one express statute confirming 
it,—of what avail could the inquiry be, whether, upon the divi- 
sion of a county in 1785, the surveyor could go on and exe- 
cute surveys upon entvies made with him before the division, 
anterior to the year 1788, when the law passed, requiring such 
entries to be certified to the surveyor of the new county? 
An inquiry whether the warrant was lodged with the sur- 
veyor, as his authority for making the entry, would have been © 
precisely as important. The answer given by the judge, that 
a grant founded on such a survey was not void at law, if the 
party could identify the land; was all that the question wanted. 

If the fourth instruction is to be considered by itself, and un- 
explained by the evidence set forth in the bill of exceptions, it 
is either a mere abstract proposition, or itisnot. If the former, 
the court was not bound to answer it: if the latter, the court 
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was bound to overrule it; that is, was bound to refuse to give 
it; so that in refusing to give it, the court committed no error. 

The counsel did not ask the judge to say that in the case put 
by him, the coincidence described conclusively established the 
line. Had that been the question, and had it been a proper ques- 
tion growing out of the case as it stood at the time when pro- 
pounded, it is admitted that the answer should have been in 
the negative. The conclusion of fact resulting from the coinci- 
dence described, would be but a presumption; which, however 
strong, might be repelled by evidence. The record does not 
show that any evidence was offered or intended to be offered, 
to repel that presumption. The naked question, then, which 
was propounded was this: when various lines are found 
marked on the ground, corresponding with the lines called for 
in the grant, does this coincidence in the case of one of those 
lines, establish it? The answer should have been in the affirma- 
tive, if given at all; and by refusing to give the instruction 
asked in this particular, it was properly overruled. 

If this view of the matter is not right, permission is asked 
to run out the opposite position to its consequences. Suppose 
the grant to call for an hundred lines, each of which it de- 
scribes as commencing at a particular corner, and running a 
given course and distance to another; and suppose that an hun- 
dred lines, marked and bounded as called for in the grant, are 
found on the ground: then, if under such circumstances (the 
other lines being called for, and found as described), the coin- 
cidence spoken of in the case of any one of them, does not es- 
tablish that particular one; then no one of the lines is estab- 
lished. 

After the death of the surveyor, and of all those who were 
present at making a survey, its identity could never be esta- 
blished. _The very diagram, however intricate, and by how- 
ever great a number of lines and corners contained, may be 
found on the ground; and yet, this universal agreement will 
not prove the whole survey; because, according to the excep- 
tion, the presumption arising from it, if applied distributively 
to each part, does not establish that part. 

Fifth. This, too, is, if unconnected with the evidence set 
out, an unqualified abstraction, and, as applicable to the case, 
perfectly incomprehensible. By such questions as that pro- 
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pounded, a judge might be compelled to outstrip, in his opi- 
nions, Blackstone’s Commentaries, or any other book. There 
could be no end toatrial. If a judge was bound to answer 
this question as an abstract one, there is not a position or prin- 
ciple growing out of the Virginia land law of 1779, either as 
practised on in Virginia or Kentucky, on which a judge might 
not be called on to charge a jury. But if this question be con- 
sidered with reference to the evidence stated in the bill of ex- 
ceptions, a more useless, inoperative, and therefore inadmissi- 
ble one, could not be suggested. 

The principal evidence in the case was the report of the 
surveyor, made under an order of court in the cause. By this 
report it appeared, that the land in question was a tract of eight 
thousand acres, being part of a large connexion of surveys con- 
taining together between fifty and one hundred thousand acres 
of land, divided into several distinct surveys, and so patented; 
the whole constituting one body of land, mostly owned by the 
same individuals, though patented in different names. 

This body of land, the surveyor’s report shows to be con- 
tained in a general diagram, having one straight line for its 
northern boundary, and another parallel thereto for its southern 
boundary. ‘The eastern boundary composed of two lines, va- 
rying a few degrees in their departure, and the western boun- 
dary of two lines, respectively parallel with the latter. 

The report shows, that the survey in the name of John 
Young, the subject of the case of Springer against Young’s 
Lessee, lies in the north-east corner of this connexion; and 
that it calls for a white oak at the north-east corner. 

The report further shows, that the surveyor found this cor- 
ner standing, marked and cornered in the proper direction, 
and of the proper age; that he found, in like manner, the whole 
northern front marked, and its western termination bounded as 
called for in the respective grants, with parts of the western 
and southern, and all the eastern boundaries, and more than 
half the interior works. This being the official evidence in 
the cause contained in the surveyor’s report, shown on his 
diagram and explained by his notes, what could have been the 
real meaning and intention of the fifth instruction, moved by 
the defendant’s counsel ? 

But there is yet another question raised by the bill of ex- 
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ceptions which deserves attention. On a former trial of an 
ejectment for the same lands, on the demise of the same lessors 
and against some of the present defendants, a witness, since 
dead, swore that at a corner at the point A, on the diagram, 
being the north-east corner of the whole diagram and of 
Young’s survey, an ancient marked tree was found by him of 
a different kind of timber from that called for in Young’s 
patent. This testimony was rejected by the court. 

Young’s patent calls for a white oak corner tree at A, from 
which it calls for a course nearly west to the south-west cor- 
ner, and also for a course nearly south to the south-east corner 
of his survey, each of which produced constitutes a northern 
and eastern boundary of the whole tract. 

The surveyor reported that he found the white oak corner 
at A standing, with the proper corner marks pointing west 
and south, and of the proper date; the lines proceeding from 
it also of the proper date, and terminating each at the corner 
trees called for, and these also properly marked and of the 
proper date. The surveyor, therefore, found the corner at 
A called for at A, the north-east corner of Young’s patent, 
and of the whole diagram. 

With this explanation in view, let us look at the testimony 
offered. This testimony was not that of a witness to prove a 
boundary by general reputation, nor by particular reputation, 
a general question of boundary—of parcel or not parcel, not 
even the deceased witness’s knowledge derived from his per- 
sonal presence at making it, or from the possession, occupa- 
tion, use or declarations of others; but a separate, independent, 
and wholly immaterial fact, viz. that at ‘A,’ and he does not 
state when, nor whether by accident, private mark, or on the 
execution of an official survey, he saw an ancient marked tree 
of a different kind of timber. He does not state what that 
timber was, nor how marked; whether as a corner to the sur- 
vey in question, or to some other survey; or whether it may 
not have been marked as a pointer to A. 

It is to be remarked that this testimony is not offered to 
contradict the report of the surveyor, that the white oak at A 
is now standing, and therefore it is not offered for any legiti- 
mate purpose. It was not pretended that it could have any 
tendency to explain or contradict the fact, that the white oak 
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corner at A is still existing, and the object of our senses. 
This testimony, therefore, could only tend to confound. 

Besides all this, the rules by which testimony could be re- 
ceived, as laid down in Starkie on Evidence, 1 Vol. 279, 280, 
would be set at nought. 

The court is respectfully asked to say, whether it is nota 
settled rule that the verdict rendered on the trial of one eject- 
ment, cannot be received as evidence on the trial of another? 
If it is not so settled as to the judgment? 

We know this to be the case, and the reason determines the 
present question, The lease, entry, and ouster are not the 
same, and therefore what is done, found, or adjudged on one 
trial can have no influence on another. All this is certain; 
and if the verdict rendered in one ejectment for the same land, 
between the same lessor and the same defendants, sanctioned 
by judgment, cannot be evidence in a second; how can a parcel 
of the evidence inducing that verdict be received? But here 
the parties are not in fact the same. 


Mr Justice M’Lean delivered the opinion of the Court. 

An action of ejectment was brought by M’Call and others 
against Boardman and others, in the district court of the 
United States for the western district of Virginia, to recover 
eight thousand acres of land. On the trial, certain exceptions 
were taken to points adjudged by the court in behalf of the 


. plaintiffs, and against the defendants; and these points are now 


brought before this court by writ of error. 

The first exception taken by the plaintiffs in error, is found | 
in the following statement in the bill of exceptions. ‘+ For 
the purpose of showing that one of said marked trees was not 
a corner of one of said tracts, that is to say, was not the corner 
represented on the said draught by the letter A as a corner of 
John Young’s four thousand acres, the defendants’ counsel - 
offered to introduce a witness to prove that on the trial of a 
former action of ejectment, brought by the present lessors of 
the plaintiffs, against some of the defendants in the present 
action, to recover the land now in controversy; a witness ex- 
amined on that trial, who is since dead, swore that an anciently 
marked corner tree was found by him at said point A of a 
different kind of timber from that called for in Young’s patent: 
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but the evidence, as offered, was rejected by the court as in- 
admissible.”’ ) 

No part of the survey of Young is involved in the present 
controversy; and with several other surveys, it was only laid 
down by the surveyor, as by showing certain connexions, it 
might conduce to identify the land claimed by the plaintiffs. 

As the testimony of the witness referred to was not given 
between the same parties, his statement, if admissible, could 
only be received as hearsay. 

That boundaries may be proved by hearsay testimony, is a 
rule well settled; and the necessity or propriety of which is 
not now questioned. Some difference of opinion may exist as 
to the application of this rule, but there can be none as to its 
legal force. 

Land marks are frequently formed of perishable materials, 
which pass away with the generation in which they were made. 
By the improvement of the country, and from other causes, 
they are often destroyed. It is therefore important, in many 
cases, that hearsay or reputation should be received to estab- 
lish ancient boundaries: but such testimony must be pertinent, 
and material to the issue between the parties. If it have no 
relation to the subject, or if it refer to a fact which is imma- 
terial to the point of inquiry, it ought not to be admitted. 

In the present case, the plaintiffs supposed, that by exhibit- 
ing the plat of Young’s survey in connexion with others, it 
might tend, in some degree, to identify the land claimed by 
them; and the corner designated on the plat by the letter A 
is one of the corners of Young’s survey. The official return 
of the surveyor, in which the corner trees were specified and 
the lines with which the corner is connected were laid down, 
being before the jury, was relied on by the plaintiffs to estab- 
lish this as the corner called for in Young’s survey. 

The hearsay testimony was offered, not to contradict any 
fact stated in the return of the surveyor, but to prove that on 
a certain occasion, a person, in his lifetime, but deceased at the 
trial, had said that he found an anciently marked corner tree 
at the point A of a different kind of timber from that called 
for in Young’s patent. This individual did not say that he 
was acquainted with the lines claimed as Young’s survey, nor 
that this was his corner. 
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If the fact as to this tree had been admitted, what effect 
could it have had in the cause. It did not disprove a single 
fact relied on to establish the corner. How near this tree 
stood to the trees found by the surveyor, does not appear. It 
may have been marked as pointing to the corner, as is often 
done by surveyors; or it may have been a corner to an adjoin- 
ing or conflicting survey. The existence of this marked tree 
may be accounted for in various ways; and its existence is in 
no respect, so far as appears from the bill of exceptions, in- 
compatible with the facts proved by the plaintiffs. How then 
can the fact be considered as material. It sheds no light on the 
matter in controversy. Disconnected as the mere fact of a 
marked tree not called for in Young’s patent at the point A 
seems to have been with the testimony in the cause; it is not 
perceived how it could have tended to influence the verdict of 
the jury. From the isolated fact, the jury could have drawn 
no inferences against the facts proved by the plaintiffs. There 
was, therefore, no error in the rejection of the evidence 
offered. 

The court instructed the jury that the grant to the plaintiffs, 
which was given in evidence, was a complete appropriation of 
the land therein described, and vested in the patentee the title; 
and that any defects in the preliminary steps by which it was 
acquired, were cured by the grant.” 

There can be no doubt of the correctness of this instruction. 
This court have repeatedly decided, that at law, no facts be- 
hind the patent can be investigated. A court of law has con- 
current jurisdiction with a court of equity in matters of fraud; 
but the defects in an entry or survey cannot be taken advan- 
tage of at law. The patent appropriates the land, and gives 
the legal title tothe patentee. The district court said nothing 
more than this; and it was justified in giving the instruction 
by the uniform decisions of this court. 

Titles acquired under sales for taxes, depend upon different 
principles; and these are the titles to which some of the autho- 
rities cited in the argument refer. Where an individual claims 
land under a tax sale, he must show that the substantial requi- 
sites of the law have been observed; but this is never neces- 
sary when the claim rests on a patent from the commonwealth. 
The preliminary steps may be investigated in chancery, where 
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an elder equitable right is asserted; but this cannot be done at 
law. 

At the request of the plaintiffs, the court also instructed the 
jury, “that a grant is a title from its date, and conclusive 
against all claimants whose rights are not derived under a pre- 
vious grant to that of the lessors of the plaintifis;” ‘and 
that it does not affect the validity of said grant, if it appears 
that the entry, on which the survey upon which the grant 
purports to have been issued, contained other or different land 
from that actually surveyed.”’ ‘This instruction involves the 
same principle as the one which precedes it. If the grant 
appropriate the land, it is only necessary for the person who 
claims under it to identify the land called for. 

Whether the entry was made in legal form, or the survey 
was executed agreeably to the calls of the entry, is not a mat- 
ter which can be examined at law. Had the defendants relied 
on the statute of limitations, this instruction would have been 
erroneous; but no such defence was set up by them. 

The defendants’ counsel requested the court to give the fol- 
lowing instructions: 

1, ‘¢The name of the county being mentioned in the afore- 
said patent, as that in which the land thereby granted was 
situated, the plaintiffs are not at liberty to prove by parol that 
the land lies in a different county.”’ 

2. ** As the said patent states the land granted to lie in the 
county of Monongalia, the patentees, and those deriving title 
from them, can only recover land in that county; and cannot, 
by force of the other terms of description used in the patent, 
recover land in the county of Harrison at the date of the 
patent.” 

3. ‘¢It appearing from said plat and certificate of survey, 
upon which the patent is founded, that the survey was made 
in the county of Monongalia, and it appearing from the evi- 
dence introduced on the part of the plaintiffs to identify the 
land, that it did lie, at the time of the survey, in the county 
of Harrison; the ‘patent is void, because the survey was made 
without authority.” ' 

4. ‘‘If various marked lines are found corresponding with 
the same call of the patent, the mere coincidence of any one 
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of those marked lines with the call of the patent, does not 
establish that line, as a line called for in the patent.” 

The points raised by these instructions, having been sub- 
stantially decided by this court in the case of Stringer’s Lessee 
v. Young, 3 Peters, 320, they are abandoned by the counsel 
for the plaintiffs in error. In that case, these questions were 
fully investigated, and they need not be again examined. 

The following instructions were also requested of the court 
by the defendants’ counsel, and refused. 

5. ‘¢If there are no calls in the patent justifying the loca- 
tion of the land granted, as contended for by the plaintiffs, 
they cannot succeed in establishing their claim, by relying on 
extrinsic evidence.” 

This instruction was refused, and this court think rightfully. 
It asked the court below to presume against the facts in the 
case, and to found an instruction upon the presumption thus 
raised. The calls of the patent, and the official survey and 
report of the surveyor were before the jury. By these it ap- 
pears, that corner trees were called for, and the land was stated 
to lie near a large branch of French Creek, and to adjoin lands 
of George Jackson on the south. The course and distance from 
corner to corner were also laid down on the plat, and the trees 
called for as corners. Was the district court, then, bound, in 
opposition to these facts, to instruct the jury; hypothetically, 
that ‘¢if there were no calls in the said patent, justifying the 
location of the land granted,” &. There were such calls in 
the patent, and it was in evidence before the jury; any in- 
struction, therefore, hypothecated on the absence of such calls, 
could only tend to confuse or mislead the jury, and the court 
committed no error in refusing it. 

Where, from the evidence, the existence of certain facts 
may be doubtful, either from want of certainty in the proof, 
or by reason of conflicting evidence, a court may be called to 
give instructions, in reference to a supposed state of facts. But 
this a court is never bound to do, where the facts are clear 
and uncontradicted. 

6. ** Proof that the land claimed in this action was surveyed 
for the patentees, by evidence contradicting the calls of the 
patent, does not establish the right of the patentees, and of 
those claiming under them.” 
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This instruction, taken as an abstract proposition, may be 
true; and yet the court did not err in refusing to give it. The 
contradiction supposed was in the admission of proof that the 
land covered by the patent is in the county of Harrison, when 
the patent calls for it to lie in the county of Monongalia. 

That certain calls in a patent may be explained or controlled 
by other calls was settled, and in reference to this very point, 
by this court, in the case of Stringer’s Lessee v. Young, be- 
fore referred to. If the point had not been so adjudged, it 
would be too clear, on general principles, to admit of serious 
doubt. 

The entire description in the patent must be taken, and the 
identity of the land ascertained, by a reasonable construction of 
the language used. If there be a repugnant call, which by 
the other calls in the patent clearly appears to have been made 
through mistake, that does not make void the patent. But if 
the land granted be so inaccurately described as to render its 
identity wholly uncertain, it is admitted that the grant is void. 
This, however, was not the case of the patent under conside- 
ration. Its calls are specific, and, taking them all together, no 
doubt can exist as to the land appropriated by it. The call 
for the county may be explained, either by showing that it 
was made through mistake, or that, under the circumstances 
which existed at the time of the survey, it was not inconsistent 
with the other calls of the patent. 

This would not be going behind the patent to establish it, 
for its calls fully identify the land granted; but to explain an 
ambiguity or doubt which arises from a certain call in the 
patent. This principle applies, under some circumstances, to 
the construction of all written instruments. The meaning of 
the parties must be ascertained by the tenor of the writing, 
and not by looking at a part of it; and if a latent ambiguity 
arise from the language used, it may be explained by parol. 

7. “ Anentry in a county which is afterwards divided, does 
not, after the division, authorise a survey in the original 
county, if the land falls in the new county.”’ 

If this instruction laid down the law correctly, yet it does 
not show that the plaintiffs below had no legal right to, recover. » 
The point raised by it is behind the patent; and that, as before 
stated, cannot be investigated in an action of ejectment. To 
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entitle the plaintiffs to a recovery in the action of ejectment, 
they had nothing to do but to identify the land called for in 
their patent. This being done, it is not competent for the 
defendants, by way of invalidating the plaintiffs’ legal right, to 
show irregularity in the entry or survey on which the patent 
was issued. In the case of Stringer’s Lessee v. Young, the 
entry and survey were made as stated in this instruction, and 
yet this court sustained the patent. 

The court below, it seems, did instruct the jury, that ‘if a 
land warrant be entered in the office of the surveyor of a par- 
ticular county, and, before the same be surveyed, the territory 
in which the land located lies shall be erected into a new 
county, and the survey and grant afterwards effected describe 
the lands to be situated in the former county, the grant is not 
void; and the plaintiffs may show by parol evidence, extrinsic 
of the grant, and not inconsistent with its other descriptive 
calls, that the land lies within the new county.”’ 

This instruction is sustained substantially in the principles 
laid down by this court, in the case above cited. There are, 
indeed, very few points raised in this cause, which were not 
decided in the case of Stringer’s Lessee v. Young. The ques- 
tions in that cause arose under Young’s patent; which was 
issued under precisely the same circumstances as the one under 
which the plaintiffs claim. 

But if this point had not been settled in the case referred to, 
all doubt would be removed by a reference to an act of the 
Virginia legislature, passed in 1785, entitled an ‘act concern- 
ing the location of certain warrants upon waste and unappro- 
priated lands in the counties of Greenbriar, Harrison and Mo- 
nongalia.”” 

In this act it is provided, by the third section, ‘¢ that all 
surveys heretofore made in either of the aforesaid counties, 
by virtue of the first location, shall be good and valid; any act- 
to the contrary notwithstanding. ”’ 

In the bill of «xeeptions it is stated, that evidence was 
relied on by the detendants, to «‘ prove that the various marked 
lines, represented by the draught and report of the surveyor, 
and claimed by the plaintiffs to be lines of the land in controversy, 
and of various other tracts designated on the draught, were not 
actually run or marked as lines of the land in controversy, and 
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of the other tracts laid down, but had been run and marked 
by Henry Fink, a deputy surveyor of Monongalia, who then 
resided in the county of Harrison, with the view of laying off 
the greater part of the country represented on the plat into 
surveys of about one thousand acres each; and that he was em- 
ployed and paid for that purpose by the persons for whom the 
said plats and certificates of survey were afterwards made; 
that after the said lines had been so marked and seen, the said 
plats and certificates were made out by protraction; not by 
the said Henry Fink, but by some other person or persons 
not authorised by law; that said plats and certificates of survey 
were never recorded in the surveyor’s office of Monongalia 
county, nor there filed; but were surreptitiously returned to 
the register’s office and patents obtained thereon.” 

It does not appear from the bill of exceptions, that any evi- 
dence was offered by the defendants which was rejected by the 
court, to sustain this allegation of fraud. Nor does it appear 
that any specific instructions were asked of the court on any 
evidence before the jury, conducing to, prove the facts here 
alleged. The statement can only be understood to refer to the 
course of argument which the defendants’ counsel in the court 
below deemed it their duty to pursue, before the jury; and 
which forms no part of the case now before the court. Other 
parts of the bill of exceptions contain a statement of various 
grounds taken in the defence below; but as no instructions to 
the jury were requested on the points thus made, they form 
no ground for a revision of the proceedings by a writ of error. 

On a careful consideration of the points made in the bill of 
exceptions, this court are opinion that there is no error in the 
judgment of the court below; and that the judgment must, 
therefore, be affirmed, with costs. 
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Hveu Boyre, Puaintirr in Error v. ZAcHARIE AND 
Turner, DEFENDANTS IN Error. 


The judges of this court, who were in the minority of the court upon the gene- 
ral question as to the constitutionality of state insolvent laws, concurred in the 
opinion of Mr Justice Johnson, in the case of Ogden v. Saunders, 12 Wheaton, 
213. That opinion is therefore to be deemed the opinion of the other judges, 
who assented to that judgment. Whatever principles are established in that 


opinion, are to be considered no longer open for controversy, but the settled 
law of the court. 


ERROR to the circuit court of the district of Maryland. 


Before this case came on for argument, Mr Wirt, in behalf 
of the plaintiff (the original defendant), inquired of the court, 
whether the opinion of Mr Justice Johnson, delivered in the 
case of Ogden vy. Saunders, 12 Wheat. Rep. 213, was adopted 


by the other judges who concurred in the judgment in that 
case. 


Mr Chief Justice Marsuauu said. The judges who were in 
the minority of the court upon the general question as to the 
constitutionality of state insolvent laws, concurred in the 
opinion of Mr Justice Johnson in the case of Ogden v. Saun- 
ders. That opinion is therefore to be deemed the opinion of 
the other judges who assented to that judgment. Whatever 
principles are established in that opinion, are to be considered 
no longer open for controversy, but the settled law of the court. 
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Ricnarp M. Scorr, Prarntirr 1x Error v. Ezra Lunt’s 
ADMINISTRATOR, DEFENDANT IN Error. 


The plaintiff claimed in his declaration the sum of one thousand two hundred 
and forty-one dollars, and laid his damages at one thousand dollars: a general 
verdict having been given against him, the matter in dispute is the sum he 
claims, ad quod damnum. The court cannot judicially take notice, that by 
computation it may possibly be made out as matter of inference from the 
plaintiff’s declaration, that the claim may be less than one thousand dollars; 
much less can it take such notice in a case where the plaintiff might be allowed 
interest by a jury, so as to swell the claim beyond one thousand dollars. 


ERROR to the circuit court of the United States for the 
county of Alexandria. 

The plaintiff in error brought an action of covenant ona 
deed for certain premises in the city of Alexandria, by which 
the same were granted to Ezra Lunt, the defendant’s intestate, 
reserving a yearly rent charge of seventy-three dollars. The 
declaration stated that the plaintiff became entitled to demand 
and have of the said Ezra, in his lifetime, and of the defendant 
after his death, the said annual rent of seventy-three dollars; 
“and the said plaintiff, in fact saith, that after the death of the 
said Ezra there became due and owing to him, from the de- 
fendant, as administrator aforesaid, for the rents aforesaid, from 
the 8th day of August 1812 to the 8th day of August 1824, 
the sum of twelve hundred and forty-one dollars, which said 
sum of twelve hundred and forty-one dollars the said defend- 
ant, since the death of the said Ezra Lunt, has altogether failed 
to pay to the said plaintiff; and so the said plaintiff saith, that 
the said defendant, as administrator aforesaid, hath broken the 
covenant aforesaid, whereby the said plaintiff hath been in- 
jured, and hath sustained damage to the value of one thousand 
dollars, and thereof he brings suit.” 

The defendants pleaded a re-entry on the premises for non- 
payment of the rent, by virtue of the condition of re-entry 
contained in the deed before the day specified in the declara- 
tion for the payment of the same; and that the plaintiff held 
and occupied the premises vested in him by the re-entry. 


Upon this plea issue was joined, and a verdict and judgment 
were rendered in favour of the defendant. 
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Bills of exceptions to the ruling of the court on matters of 
law were tendered by the plaintiff, and this writ of error was 
prosecuted by him. 


Mr Jones, for the defendant, moved to dismiss the case for 
want of jurisdiction. The declaration shows that the plaintiff’s 
claim does not amount to the sum of one thousand dollars. 
The action is for a rent charge of seventy-three dollars per 
annum, which is alleged to be due from the 8th day of August 
1812 to the 8th day of August 1824, a period of twelve years; 
and therefore amounting to no more than the sum of nine hun- 
dred and sixteen dollars. The act of congress authorising 
writs of error to this court in suits instituted in the district of 
Columbia, requires that the value of the property, or the sum 
in controversy, shall be one thousand dollars. By the plain- 
tiff’s own showing, there is no jurisdiction. The assertion 
that the ground rent amounts to twelve hundred and forty-one 
dollars, is contradicted by the statement that the rent is in 
arrear for twelve years, and no more, from 8th August 1812 
to 8th August 1824. 

No interest is allowed on a rent charge in arrear. 

Where the declaration does not show a prima facie claim to 
an amount which will give jurisdiction, it is admitted that this 
may be proved aliunde. But here there is nothing more than 
the pleadings; and they establish that the actual claim is less 
than one thousand dollars. 


Mr Swann, for the plaintiff in error, argued, that the court 
will take, as the rule for jurisdiction, the amount stated in the 
declaration. 2 Dallas, 352; 5 Cranch, 13. It is there repre- 
sented as twelve hundred and forty-one dollars, and the dam- 
ages are claimed to be one thousand dollars. The defendant 
sets up the defence of a re-entry; and thus the whole of the 
right of the plaintiff to the rent charge of seventy-three dollars 
per annum was in issue. It is this right which is now before 
this court on the writ of error, and its value far exceeds one 
thousand dollars. 

If the court will look at the amount of the rent in arrear, 
and add the interest upon the same, there is a sum much greater 
than one thousand dollars claimed. The recovery here can 
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only be from the administrator of the amount of assets; but if 
the court dismiss the writ of error, the plaintiff cannot go 
against the land for the residue of the arrears. 


Mr Chief Justice Marsnatu delivered the opinion of the 
Court. 

Upon an inspection of the record, it appears that the plain- 
tiff claims in his declaration the sum of twelve hundred and 
forty-one dollars as remaining due to him, and he has laid the 
ad damnum at one thousand dollars. Under such circumstances, 
a general verdict having been given against him, the matter in 
dispute is, in our opinion, the sum which he claims in the ad 
damnum. The court cannot judicially take notice, that by com- 
putation it may possibly be made out as matter of inference 
from the declaration, that the plaintiff’s claim, in reality, must 
be less than one thousand dollars: much less can it take such 
notice ina case where the plaintiff might be allowed interest on 
his claim by the jury, so as to swell his claim beyond one 


thousand dollars. The motion to dismiss for want of jurisdic- 
tion is overruled. 
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Tue Unrrep Srares v. Tuomas S. Reysurn. 


Indictment against the defendant, charging him with having issued a commission 
in the United States for a vessel, to the intent that the vessel might be em- 
ployed in the service of a foreign people to cruise and commit hostilities against 
the emperor of Brazil, with whom the United States were at peace, against 
the act of congress, &c. The second count charged the defendant with having 
delivered a commission to John Chase for the like purpose and intent. The 
fourth count charged him with having issued a commission to Chase for the 
like purpose. Evidence was given to prove that the vessel was built and fitted 
out for Chase in Baltimore, that she changed her name, hoisted the Buenos 
Ayrean flag at St Eustatia, and made a cruise under the command of Chase, 
capturing vessels belonging to the subjects and government of Brazil. Also, 
that Chase had been indicted for accepting in the district of Maryland a com- 
mission to cruise, and cruising with the said privateer against the subjects 
and government of Brazil; and that a bench warrant had been repeatedly issued 
for him, but that he could not be found. The counsel for the United States 
asked a competent witness, whether he saw a commission on board the priva- 
teer? Held that such evidence was admissible. 

The evidence falls within the rule that where the non production of the written 
instrument is satisfactorily accounted for, satisfactory evidence of its exist :nce 
and contents may be shown. This is a general rule of evidence applicable to 
criminal as well as to civil suits: and a contrary rule not only might, but pro- 
bably would render the law entirely nugatory; for the offender would only 
have to destroy the commission, and his escape from punishment would be 
certain. - 

The rule as to the admission of secondary evidence does not require the strongest 
possible evidence of the matter in dispute; but only that no evidence shall be 
given, which, from the nature of the transaction, supposes there is better evi- 
dence of the fact attainable by the party. It is said in the books, that the 
ground of the rule is a suspicion of fraud; and if there is better evidence of the 
fact which is withheld, a presumption arises that the party has some secret or 
sinister motive in not producing it. Rules of evidence are adopted for practi- 
cal purposes in the administration of justice; and must be so applied as to pro- 
mote the ends for which they are designed. 


THIS case came before the court, on a division of opinion by 
the judges of the circuit court for the district of Maryland. 

Thomas S. Reyburn, the defendant, was indicted under the 
provisions of the third section of the act of congress, passed 
April 20, 1818, entitled ‘‘ an act in addition to the act for the 
punishment of certain crimes against the United States, and 
to repeal the acts therein mentioned.”’ 

The indictment contained four counts; the questions on which 
the judges of the circuit court were divided, were presented 
under the first and second. 
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The first count charged, that Thomas S. Reyburn, the de- 
fendant, on the Ist day of July 1828, at the district of Mary- 
land, within the territory and jurisdiction of the United States, 
with force and arms did issue a commission for a certain vessel 
called the Jane, otherwise called the Congresso, to the intent 
that such vessel might be employed in the service of a foreign 
people, that is to say, in the service of the United Provinces 
of Rio de la Plata, to cruise and commit hostilities against the 
subjects and property of a foreign prince, that is to say, his 
imperial majesty, the constitutional emperor and perpetual de- 
fender of Brazil, with whom the United States then were and 
still are at peace, against the form of the act of congress in such 
case made and provided, and against the peace, government 
and dignity of the United States. 

The second count was as follows: 

And the jurors aforesaid, upon their oath aforesaid, do 
further present, that the said Thomas G. Reyburn, on the day 
and year aforesaid, at the district aforesaid, within the terri- 
tory and jurisdiction of the United States, and within the juris- 
diction of this court, did with force and arms deliver a com- 
mission for a certain other vessel, called the Jane, otherwise 
called the Congresso, to the intent that such vessel might be 
employed in the service of a foreign people, that is to say, the 
service of the United Provinces of Rio de la Plata, to cruise 
and commit hostilities against the subjects and property of a 
foreign prince, that is to say, against the subjects and property 
of his imperial majesty, the constitutional emperor and perpe- 
tual defender of Brazil, with whom the United States then 
were and still are at peace, against the form of the act of con- 
gress in such case made and provided, and against the peace, 
government and dignity of the United States. 

On the trial of the cause, the United States offered in evi- 
dence, that the privateer referred to in the indictment was built 
and fitted out in the port of Baltimore in the district of Mary- 
land, for a certain John Chase, also therein mentioned: that 
the Jane was commanded from the port of Baltimore to St 
Barts, thence to St Eustatia in the West Indies, and the crew 
was shipped in said port of Baltimore, at the request of Frank- 
lin Chase, a brother of said John Chase, the said Franklin 


Chase being the only person known to the shipper of the crew; 
Vou. VI.—2 U 











354 SUPREME COURT. 


[United States v. Reyburn.] 


that she sailed from the said port to the West Indies, under 
the name of the Jane, that at St Eustatia the said vessel hoisted 
Buenos Ayrean colours, changed her name to that of the Con- 
gresso, and performed a cruise, under the command of the said 
John Chase, exercising therein acts of hostility against the 
subjects and government of Brazil. ° 

The United States further gave in evidence, from the records 
of this court, that the aforesaid John Chase stood indicted for 
a misdemeanour for accepting in the district of Maryland a com- 
mission to cruise, and for cruising with the said privateer 
against the government and subjects of the empire of Brazil; 
that a bench warrant had been repeatedly issued out against said 
Chase, but that he could not be found, and the process was 
always returned non est inventus. 

Whereupon the counsel for the United States proceeded to 
inquire of a legal and competent witness, whether he saw a 
commission on board the said privateer? But the traverser, 
by his counsel, objected to the admissibility of any evidence 
relative to the character or the contents of the said commiss- 
ion, because the commission was not produced by the United 
States or obtained from any witness, nora copy procured from 
the public archives of Buenos Ayres, nor its destruction proved, 
nor any efforts to procure it shown by the United States. 

And the judges of the aforesaid court, being opposed in 
opinion upon the admissibility of the said evidence, do at the 
request of the attorney of the United States for the district of 
Maryland, state and certify their said opposition in opinion to 
the supreme court of the United States, according to the act of 
congress in such case made and provided. 

The case was argued for the United States by Mr Williams, 
district attorney of the United States for the Maryland dis- 
trict, and Mr Taney, attorney-general, for the United States; 
and a written argument, on behalf of the defendant, was sub- © 
mitted to the court by Mr M’Mahon, and Mr Glenn. 


For the United States it was argued, that the material facts 
in the case were, that the commission, of the contents of which 
the United States proposed to give evidence without producing 
it, was seen on board of the privateer in the service of Bue- 
nos Ayres, commanded by captain John Chase. 
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No exertions of the United States, and no process of the 
court could compel its production. And Chase himself, who 
was in possession of it, if within the reach of the process of 
the court, would not be bound to produce it; because it would 
tend to criminate himself, and convict him on an indictment 
then pending against him. It is a case, then, in which no exer- 
tions of the party, and no process from the court would enable 
them to produce the commission itself. It was absolutely out 
of their power to obtain it. 

The rule of evidence is, that in a case of this sort, the 
written evidence must itself be produced, if it is in the power 
of the party, by any reasonable exertions on his part to pro- 
cure it. But if he is not in fault and no reasonable exertions 
on his part will enable him to obtain the writing itself, he may 
then offer parol evidence of its contents. Indeed the rule may 
justly be stated, still more generally. And where the highest 
and best evidence the nature of the case admits of, is out of the 
reach of the party, without his fault, he may resort to secon- 
dary evidence. 

Where a subscribing witness to an instrument is dead, or 
out of the reach of the process of the court, his hand writing 
may be proved. 1 Stark. Ev. 338. And where a witness 
becomes incapacitated, so as to put it out of the power of the 
party to obtain the testimony. 2 Esp. Rep. 697. The wit- 
ness had maried the plaintiff. 

It may be said, that these cases merely apply to instrumental 
witnesses. 

The principle is the same. It is, that secondary evidence is 
received, because it is not in the power of the party to offer 
the best. The best evidence would be the witness himself: 
but as that testimony could not be procured, the secondary 
evidence, proof of his hand-writing, is received. 

The same rule applies to the instrument itself. The 
writing is the best evidence; but if it is not in the power of 
the party to produce it, he may offer secondary evidence, that 
is parol evidence of its contents. Parol evidence may be given 
of instruments in the possession of the party. 1 Stark. Ev. 
361; Arch. Plead. Evid. 72; 13 Johns. Rep. 90; 1 Phil. 
Ev. 39; 1 Leach’s C. C. 330; 17 Johns. Rep. 330. It is not 
the notice that makes the evidence admissible. The notice is 
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required to prevent fraud and surprise. The secondary evi- 
dence is admitted, because it is out of the power of the party 
to procure it. He cannot by any exertions compel the pro- 
duction of it. 

This being the case with instruments in possession of the 
adversary, why will not the same rule apply to instruments in 
the possession of any other person; provided the party requir- 
ing them is equally incapable of procuring them? There is 
no distinction in principle, and the authorities show that there 
has been no distinction in practice. 9 Petersd. 159, note. 

Whenever the instrument is out of the power of the party, 
secondary evidence may be produced. On an indictment for 
detaining a bill of exchange, under pretence of getting it dis- 
counted for the party; it was proved to be in the hands of 
another party who refused to produce it. Parol evidence was 
received of its contents. 9 Petersd. 162; 1 Leach’s C. Law, 
330 (272). 

Commonwealth v. Snell, 3 Mass. Rep. 85. This was an 
indictment for passing a forged nofe, and a copy was received 
in evidence. The rule is there laid down, “ that if an instru- 
ment cannot be produced, the prosecutor being in no fault, the 
next best evidence will be admissible.”’ 

A copy of an obligation made at Carraccas and certified 
by a notary, was received in evidence. Mauri v. Heffernan, 13 
Johns. Rep. 58. In this case no doubt is expressed about the 
propriety of receiving secondary evidence. The only doubt 
was, whether the notarial copies should form a part of the 
secondary evidence. A written contract, deposited with a third 
person in the state of Ohio by the parties, may be proved by 
the depositary, without producing the original. A copy was 
proved by him under a commission. Bailey v. Johnson, 9 
Cowen, 115. 

The following case recognizes the authority of the cases 
before referred to; but seems to makc it necessary that the third 
party should have the possession from or under the person 
against wltom it is proposed to use it. Judge Tilghman’s 
opinion supports substantially the principle contended for. 
The evidence was refused on the ground -of policy. Judge 
Yeates’s opinion appears to narrow the principle. Gray v. 
Pentland, 2 Serg. & Rawle, 31. 











JANUARY TERM 1832. 357 


[United States v. Reyburn.] 


Notice in this case would have been an idle ceremony; the 
defendant could not produce it, and the evidence of the United 
States shows that they could not produce it. It would be absurd 
to notify him to do what it is admitted he could not accom- 
plish. 13 Johns. Rep. 58. 3 Mass. Rep. 85. 9 Cowen, 115. 

But in this case notice would not have been necessary even 
if the defendant had been in possession of the commission. 
14 East, 274. 13 Johns. Rep. 93. 3 Mass. 85. 9 Petersd. 
159, note. 9 Peterd. 162. 

It is objected that no efforts were made to procure it. Ex- 
ertions are required only where there is a reasonable pros- 
pect of success; not where it is previously known that they 
must be unavailing. 

What means could the United States use to get this com- 
mission? What process would have brought captain Chase 
before the court? If he was before the court, would any court 
compel him to produce the commission. As all efforts would 
have been unavailing, the law will not require that which can 
accomplish nothing. It does not require that which must be 
but a vain effort, and can produce no result. 

It is also objected that a copy might have been procured from 
the government of Buenos Ayres. 

1. Had we aright to demand a copy? Were the govern- 
ment bound to give it to us? 2. Was there any reason to 
suppose that it would have been given as a matter of comity? 

' Would they give it to assist a prosecution, in a foreign country, 
to punish one of their own commanders? 3. If they gave a 
copy of a commission to that vessel and that officer, how would 
that prove it to be a copy of the one seen by the witness? 
How would it prove that it was a copy of one issued in Balti- 
more? 4. There is no evidence that those commissions are 
recorded in any office in Buenos Ayres. 5. From the nature 
of the transaction charged in the indictment, they cannot be 
supposed to be recorded; for if they are issued in Baltimore, 
they must be sent to an agent in blank; for the name of the 
vessel and the captain could not be known to the government, 
and the government would hardly give a copy to prove itself 
guilty of such conduct. 6. But suppose a copy under seal to 
be produced, the seal would not prove itself; it must be proved 
by parol. United States v. Palmer, 3 Wheat. 695. See the 
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objection in that case in page 615. The Estrella, 4 Wheat. 
304. 

If, therefore, a copy under seal could have been procured, 
the verity of it must have depended on parol evidence. It 
would be proved by parol, that the contents of the original 
were the same with the copy produced. If the witness proves 
the contents in any other way, is it not equally admissible? 
The copy certified, would not be a copy examined by a wit- 
ness. The truth of it would depend on the certifying officer. 
And before an examined copy is required, there must be 
grounds for asserting that a copy is there; and there must be 
reasonable grounds for supposing that an examined copy would 
have been furnished for the purposes of this indictment. 

It would seem that the commission of a privateer, or the 
character of a vessel, may be proved without producing the 
commission or a copy under seal. 3 Wheat. 615,635. And 
where the commission is proved to be lost, the court has 
admitted parol testimony of its character and contents, without 
insisting on endeavours to procure acopy. The Estrella, 4 
Wheat. 298, 303. 


The counsel for the defendant contended, that the evidence 
offered in this cause, concerning which the judges of the court 
below differed in opinion, was inadmissible. 1. Because the 
evidence so offered was of a secondary character. 2. Because 
the facts proved did not present a proper case for the admission 
of secondary evidence. 3. Because the evidence offered was 
not the next best evidence, of which the nature of the case ad- 
mitted. 

lst point. The offence imputed to the traverser, as described 
in all the counts of this indictment, is defined by the act of 
congress of 20th April 1818: and to the establishment of the _ 
offence as there defined, it should appear that the traverser, 
with a view to the employment of the vessel in question, in the 
manner and for the purposes charged, had issued or delivered 
for such vessel, a written warrant or authority for such 
employment, emanating in fact from the government of 
the United Provinces of Rio dela Plata. The word “com- 
mission,”’ ex vi termini, imports a written authority from a 
competent source, given to any person as his warrant for the 
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exercise of the powers which it delegates, The act of “ issu- 
ing or delivering” the commission being the offence, the sta- 
tute manifestly relates only to a written, or to what is the same 
thing, a printed authority; and entirely excludes the notion 
that a mere verbal authority is within its provisions. The 
nature and objects of the act of 1818, also clearly indicate, 
that the commission, to be such, must emanate from a govern- 
ment competent to give it; and must in fact authorise the em- 
ployment of the vessel in the manner charged. That act has 
for its objects the preservation of our neutral relations, and the 
strict enforcement of the obligations of all persons being within 
the limits of our country to respect its neutral character: and 
in the instance under consideration, to effect these objects it 
prohibits belligerent nations or their agents, from commission- 
ing any persons within our territory for the prosecution of their 
warfare. The delivery of a mere pseudo-commission, what- 
ever it may be, is no violation of neutrality within the mean- 
ing of this act; nor is the offence here charged established, as 
has been contended, by the mere use of a paper purporting to 
be a commission, in the manner and for the purposes charged. 
This offence consists in, and is complete by the act of issuing 
or delivering the commission for the purposes charged; without 
reference to the use which may afterwards be made of it, and 
even if it never be used. It rests solely upon the nature and 
efficacy of the commission alleged to have been issued or deli- 
vered, and the intent in issuing or delivering it. The written 
document, the commission itself, must therefore be produced, 
that it may appear, or be proved to be what it is alleged 
to be. 

The case at bar is also clearly within the general rule of the 
criminal law. That written instruments, where they form 
the gist, or a part of the gist of the offence charged, must be 
set forth or recited in the indictment, and that if not so set 
forth, the reason for such omission must appear upon the face 
of the indictment.”? Iilustrations of this general rule will be 
found in the cases of forgery, for which see 1 East’s Rep. 180. 
2 Leach’s C. L. 657, 808. 2 East’s C. Law, 975. Common- 
wealth v. Houghton, 8 Mass. Rep. 107: and cases of libels, 
threatening letters and challenges. Of indictments for not obey- 
ing the orders or warrants of justices of the peace: 2 Chitty’s 
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C. Law, Eng. ed. 263, 283. Of indictments for selling foreign 
lottery tickets, in the cases of State of Maryland v. Scribner, 
and Same v. Barker, 2 Gill and Johnson’s Md. Rep. 252, 
the rule, its reasons, and the exceptions to it, are perspicu- 
ously stated. If, then, this case be one in which it is ne- 
cessary that the indictment should have set forth the commiss- 
ion, or have assigned some sufficient reason for the omission, 
the commission itself is clearly the primary testimony, and 
should have been produced at the trial, if that were practicable. 

These remarks upon this point have been deemed necessary, 
only because the contrary doctrine was strenuously contended 
for in the court below. 

2d point. The general rule as to the admission of secondary 
evidence of the contents of a written instrument is, that such 
evidence may be received where the written instrument has 
been lost or destroyed, or there is proof to warrant the pre- 
sumption of its loss or destruction; or where it is in the pos- 
session of the defendant, and notice has been given to him to 
produce it, or the action or indictment charges him with the 
possession of it. The present case is without this rule. There 
is no evidence of loss or destruction of the commission; and 
the character of the instrument, as one highly important to the 
persons exercising it, forbids the presumption, in the absence 
of all proof, that it has been lost or destroyed. In this instance, 
the secondary evidence is alleged to be admissible, because the 
commission is supposed to have been traced to the possession 
of a third person, not charged by this indictment, whose at- 
tendance as a witness to produce the commission, or prove its 
loss or destruction, cannot be procured. It may therefore be 
questioned, whether it is not more properly a case of defective 
proof, than one of secondary evidence. Jackson ex dem. 
Livingston, 16 Johns. Rep. 193. 

But conceding the case to be analogous to those in which 
secondary evidence has been admitted, in the absence of the 
attesting witness, to prove the execution of a bond, &c. and to 
which it has been assimilated, there should have been full 
proof of diligent efforts on the part of the government to pro- 
cure the attendance of the third person, to whose possession it 
is said to have been traced. Such evidence is necessary to let 
in the proof either of the existence or of the contents of the 
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commission. The King v. The Inhabitants of Castleton, 6 ~ 
Term Rep. 236. Williams and others v. Younghusband, 1 
Starkie’s Rep. 139. It should have been proved, either that 
the witness was without the jurisdiction of the court, as in the 
cases of Prince v. Blackburn, 2 East’s Rep. 250, and Hodnett 
v. Toman, 1 Starkie’s Rep.; or that diligent efforts had been 
made to find him, which had failed. Cunliffe v. Sefton, 2 
East. 183. In this case no such proof was offered, nor was 
even a subpeena issued to procure the attendance of Chase. 
The government relies solely upon the pendency of an indict- 
ment against Chase, and the return of non est inventus to the 
process upon that indictment. The rule in question, however, 
requires the proof of due diligence to procure the attendance of 
the witness, in the particular case; and the want of it cannot 
be supplied by the proof, that such diligence, used in another 
case, has failed to procure his attendance. Had Chase been 
wanted as a witness in any cause in which no subpoena had 
been issued, nor any efforts made to procure his attendance, 
the fact that he had been summoned in other causes, and that 
his attendance could not be procured in those causes, would 
have furnished no ground for the continuance of the cause in 
which he had not been summoned. Diligence used in one 
cause, cannot be reflected upon another; so as to excuse negli- 
gence in the latter. Where proof of diligent efforts to procure 
a witness is necessary, it must, as well in cases where second- 
ary evidence is to be let in, as in those where the trial is to be 
suspended because of his absence, apply to the particular case. 
A contrary doctrine might lead to the grossest abuses. In the 
present instance, the proof offered is used to raise a presump- 
tion, where the fact to be presumed, if it did exist, might have 
been fully established. Chase was a resident of Baltimore, 
and there fitted out the vessel in question. The court will not 
presume that he was without the jurisdiction of the court be- 
low, or that his attendance could not have been procured by 
diligent efforts, from the mere return of process in another 
case; when with due diligence in this case, the facts to be 
presumed, if they existed, might have been expressly estab- 
lished. 

It is submitted, also, in connexion with this branch of the 
subject, that the evidence offered, goes only to the fact that a 
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commission was seen in the vessel. There is no proof that it 
was Chase’s property, and none tracing it to his possession 
then or at any other period. Non constat, that it was then, 
has been since, or is now in his possession; and until this shall 
appear, there is no foundation for the introduction of this tes- 
timony, because of his alleged absence. 

3d point. The evidence offered is not the proper secondary 
evidence, because it is not the next best evidence of the exist- 
ence and contents of the commission, of which the nature of 
the case admits. The paper in question is a written act of 
state, emanating from a foreign and recognised government, 
and one of which the court will presume, in the absence of all 
proof to the contrary, there remains with the government 
issuing it, a record or duplicate. The rule as to the proper 
proof of foreign written laws, will here apply. Such laws 
must be proved by the production of an authenticated copy; 
or if that cannot be had, of asworn copy. Haulle v. Height- 
man, 4 Esp. Rep. 75; Clegg v. Levy, 3 Camp. 166; Miller v. 
Heinrick, 4 Camp. 155; Consequa v. Willing and others, 
1 Peters’s C. C. Rep. 225; Robinson v. Clifford, 2 Wash. C. 
C. Rep. 2. And the courts will not presume that an authenti- 
cated copy, or a sworn copy cannot be had, until proof made, 
that due efforts were used to obtain it, which had failed: Seton 
v. The Delaware Insurance Company, 2 Wash. C. C. Rep. 
176; and also Church v. Hubbard, 2 Cranch, 236 to 239. 
The same principle is applicable to the acts of state of a 
foreign government; note (a) to Buchanan v. Rucker, 1 Camp. 
65. It isa general rule that when an original document is 
lost, the next best evidence of it is an authenticated or exa- 
mined copy, which, if it exists, and can be found, must be 
produced: United States v. Britton, 2 Mason’s C. C. R. 468. 
So where two or more parts of a deed have been executed, the 
Joss or destruction of all the parts should be proved before: 
secondary evidence of its contents can be received. Bull. N. 
P. 254; 6 T. R. 236. If, therefore, it was proved that there 
was a record or duplicate of the commission in the archives of 
the government of Buenos Ayres; before parol evidence could 
be offered of its contents, it would be necessary to prove that 
an authenticated or examined copy could not be had. In this 
ease, the court will presume that there is such a record; it 
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being the usage of all governments to preserve some record of 
their public acts and commissions. The courts have presumed 
as to laws, from their nature and objects, that they were writ- 
ten, and that copies of them could be procured. Cases above 
cited from 2 Wash. C. C. Rep. 176. 

The rules here stated, as to the introduction of secondary 
evidence, apply as well to criminal as to civil cases; nor is the 
necessity for producing Chase as the witness, in whose pos- 
session the commission is said to have been, or for using due 
efforts to procure his attendance, dispensed with by the sug- 
gestion, even if founded in fact, that the production of that 
commission might tend to criminate Chase himself. The pri- 
vilege of refusing to answer on that ground, is one, personal to 
Chase himself, of which he may avail himself or not at his 
pleasure; and does not affect his competency as a witness, or 
establish the presumption, that the primary testimony could 
not be obtained by producing him as a witness. 


Mr Justice THompson delivered the opinion of the Court. 

This case comes up from the circuit court for the district of 
Maryland on a certificate of division of opinion, touching the 
admission of testimony offered on the part of the United States, 
in support of the prosecution. 

The indictment against the prisoner contains several counts. 

The first charges him with having, on the Ist day of July 
1828, at the district of Maryland, within the territory and 
jurisdiction of the United States, zsswed a commission for a 
certain vessel called the Jane, otherwise the Congresso, to the 
intent that such vessel might be employed in the service of a 
foreign people, that is to say, in the service of the United 
Provinces of Rio de la Plata, to cruise and commit hostilities 
against the subjects and property of a foreign prince, that is 
to say, his imperial majesty the constitutional emperor and 
perpetual defender of Brazil, with whom the United States 
were at peace, against the form of the act of congress in such 
case made and provided. , 

The second count charges him with having delivered a com- 
mission for the Jane, with the like intent. The third charges 
him with having delivered a commission to one John Chase 
for the Jane, for the like purpose and with the like intent. 
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The fourth charges him with having issued a commission to 
John Chase for the Jane, for the like purpose and with the 
like intent. There are some other counts, laying the offence 
in different ways, which are unimportant for the present ques- 
tion. 

In support of the prosecution, it was proved, that the priva- 
teer referred to in the indictment was built and fitted out in 
the port of Baltimore for a certain John Chase. That the 
Jane sailed from the port of Baltimore for the West Indies, 
and at St Eustatia she hoisted Buenos Ayrean colours, changed 
her name to that of the Congresso, and performed a cruise 
under the command of John Chase, exercising therein acts of 
hostility against the subjects and government of Brazil. 

It was also given in evidence, on the part of the United 
States, that the said Chase stood indicted in that court for a 
misdemeanour for accepting, in the district of Maryland, a 
commission to cruise, and with cruising with the said privateer 
against the subjects and government of Brazil. That a bench 
warrant had been repeatedly issued out against the said Chase, 
but that he could not be found, and the process was always 
returned non est inventus. Whereupon the counsel for the 
United States proceeded to inquire of a competent witness, 
whether he saw a commission on board the said privateer. 
But the traverser, by his counsel, objected to the admissibility 
of any evidence relative to the character or contents of the said 
commission, because the commission was not produced by the 
United States, or obtained from any witness, nor a copy pro- 
cured from the public archives of Buenos Ayres, nor its de- 
struction proved, nor any efforts to procure it shown by the 
United States. 

Upon the admissibility of the said evidence the judges were 
opposed in opinion, and the question comes here for decision. 

The objections to the admissibility of the evidence have 
been submitted to the court under the following heads. 

1. Because the evidence so offered was of a secondary cha- 
racter. 

2. Because the facts proved did not present a proper case 
for the admission of secondary evidence. 

3. Because the evidence offered was not the next best evi- 
dence of which the nature of the case admitted. 
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It is undoubtedly true that the evidence offered was of a 
secondary character. The primary evidence would have been 
the commission itself. ‘The word commission, ex vi termini, 
imports a written authority; and the offence under this part of 
the act of congress (6 Vol. L. U. S. 321, sect. 3) consists in 
issuing or delivering a commission for any ship or vessel with 
intent that she may be employed, &c.; and there is no doubt 
it must be shown to have been a commission emanating from 
the government of the United Provinces of Rio de la Plata, as 
alleged in the indictment, and it must at least purport to be a 
valid, subsisting commission, and intended as the authority 
under which the vessel was to cruise. But all these inquiries 
relate to the sufficiency of the evidence to establish these facts, 
not to its competency. The former belongs to the jury to 
decide; the latter to the court. Whether it could have been 
shown that the commission about which the inquiry was made 
was a document coming within the indictment, and necessary 
to be proved in order to establish the offence, does not come 
within the question sent up to this court. The argument, 
however, against the admissibility of the evidence, goes the 
length of contending that nothing short of the commission 
itself will furnish the necessary evidence. 

We think the objection in this respect not well founded; 
but that the case falls within the rule, that when the non pro- 
duction of the written instrument is satisfactorily accounted 
for, secondary evidence of its existence and contents may be 
shown. This is a general rule of evidence applicable to cri- 
minal as well as civil suits. And there can be no reason why 
it should not apply to cases like the present. And, indeed, a 
contrary rule not only might, but probably would, render the 
law entirely nugatory, for the offender would only have to 
destroy the commission, and his escape from punishment would 
be certain. 

Under this head of the objection, it has been argued, that 
the commission should have been set out or recited in the in- 
dictment, or the reason for the omission should appear on the 
face of the indictment. If there is any ground whatever for 
this objection (which we are far from intimating), the point 
cannot be made here under the question sent up from the cir- 
cuit court. If well founded, it must be presented in some 
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other form. We are now confined to the question on which 
the opinions of the judges were opposed, and the sufficiency 
of the indictment forms no part of that question. The objec- 
tion went to the admissibility of any evidence relative to the 
character or contents of the commission; because it was not 
produced, or its non production sufficiently accounted for: and 
this brings us to the second head of inquiry, viz. whether the 
facts proved presented a proper case for the admission of se- 
condary evidence. 

The facts which had been proved were, that the privateer 
was built and fitted out in the port of Baltimore for John Chase. 
The crew was shipped at Baltimore by Franklin Chase, the 
brother of John Chase. That she sailed from the port of Bal- 
timore for the West Indies under the name of the Jane, and 
at St Eustatia she hoisted Buenos Ayrean colours, and changed 
her name to that of the Congresso; and performed a cruise 
under the command of the said John Chase, exercising therein 
acts of hostility against the subjects and government of Brazil. 
That Chase stood indicted in the same court for a misde- 
meanour for accepting a commission, and cruising with the said 
privateer against the government and subjects of Brazil; and 
that a bench warrant had been repeatedly issued against him, 
but he could not be found. 

This evidence established very clearly, that this vessel was 
fitted out and cruising in violation of the law of the United 
States, and that she was under the command of John Chase. 
It is reasonable, therefore, to presume that the commission on 
board the privateer was the authority under which Chase acted. 
He was the person most interested in retaining the possession 
of the commission; and the law wili presume it to be in his 
custody, when there is no proof to the contrary; and to him, 
therefore, application should be made for it. The law points 
to him as the depository of this document, and search for it in - 
any other place would not amount to that due diligence to 
procure the primary evidence which would be necessary in 
order to let in the secondary evidence. 

But if all reasonable diligence has been used to find it at the 
place where the law presumes it to be, no more can be required 
for the purpose of letting in the secondary evidence. 

Has that been done? The person whom the law charges with 
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the custody of the paper stands indicted for an offence against 
the same law; process has been repeatedly issued against him 
to have him apprehended, without effect. This was all the 
effort to find him that could reasonably be required. A sub- 
poena to compel his attendance as a witness would have availed 
nothing, and the law does not require the performance of an 
act perfectly nugatory. But suppose Chase had been within 
the reach of a subpcena, and had actually attendéd the court, 
he could not have been compelled to produce the commission, 
and thereby furnish evidence against himself. All the means, 
therefore, that could have been used to produce the commission 
itself, were exhausted. : 

But it has, in the third place, been argued, that admitting 
enough had been shown to lay the foundation for the admission 
of secondary evidence, that which was offered was not the 
best evidence of which the nature of the case admitted. 

The rule of evidence does not require the strongest possible 
evidence of the matter in dispute, but only that no evidence 
shall be given which, from the nature of the transaction, sup- 
poses there is better evidence of the fact attainable by the 
party. It is said in the books, that the ground of the rule is a 
suspicion of fraud, and if there is better evidence of the fact, 
which is withheld, a presumption arises, that the party has 
some secret or sinister motive in not producing it. Rules of 
evidence are adopted for practical purposes in the administra- 
tion of justice; and must be so applied, as to promote the ends 
for whicli they are designed. It has been said, that according 
to this rule recourse should have been had to the records of 
the Buenos Ayrean government for a copy of the commission. 
If it should be admitted that a record is there to be found of 
this instrument, and that on application a copy of it might have 
been procured, it would be carrying the rule to pretty extra- 
vagant lengths to require the application to be made. But 
there is nothing in this case showing that any such record 
exists. Nor can this court presume as matter of law, that a 
record of such commission, as filled up, would be found there. 
And, indeed, from the nature of the transaction, the contrary 
is the reasonable presumption. It is not unlikely that the 
Buenos Ayrean government may have some record of the 
names of persons to whom commissions had been issued. But 
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the course of the transaction almost necessarily implies, that 
the commissions issued here were sent out in blank, as to the 
names of persons and vessels, and the mere formal parts of the 
commission would have furnished no evidence whatever. So 
that there is no reasonable ground to conclude that a record 
of this commission existed from which a copy might have been 
made. But if that should be admitted, it does not bring the 
case within the rule. The evidence must be attainable, or 
within the power of the party who is called upon to produce 
it; and, from the nature of this transaction, there is no reason 
to conclude that such was the case here; but the contrary is 
fairly to be inferred. It must have been a voluntary act on 
the part of the foreign government to have permitted a copy 
to be taken; and it is unreasonable to suppose that such per- 
mission would have been given. It would have been volun- 
tarily furnishing evidence against its own agents, employed to 
violate our laws; and no comity of nations could have required 
this. 

We are accordingly of opinion that the evidence offered was 
admissible, and direct it to be so certified to the circuit court. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of Ma- 
ryland, and on the points and questions on which the judges 
of the said circuit court were opposed in opinion, and which 
were certified to this Court for its opinion, agreeably to the act 
of congress in such case made and provided, and was argued 
by counsel; on consideration whereof, it is the opinion of this 
Court, that the evidence offered was admissible. Whereupon 
it is ordered and adjudged by this Court, that it be certified to 
the said circuit court that the evidence offered in this cause 
was admissible. | 
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James Hucues, Praintrirr tn Error v. THe Trustees oF 
THE Town or CLARKSVILLE, DEFENDANTS IN Error. 


Construction of the act of the legislature of Virginia, entitled “an act for the 
locating and surveying the one hundred and fifty thousand acres of land 
granted by a resolution of the assembly, to George Rogers Clark, and the 
officers and soldiers who assisted in the reduction of the British post in the 
Illinois,” passed om the 18th of October 1790, of the act of 1783 entitled “ an 
act for surveying and apportioning the lands granted to the [Hinois regiment, 
and establishing a town within the grant,” and also of the act entitled “an 
act to amend an act entitled an act for surveying and apportioning the lands 
granted to the Illinois regiment, and establishing a town within the grant,” 
passed in 1790. 

Construction of the act of the legislature of Virginia, passed in December 1783, 
adding the territory north-west of the river Ohio to the United States; and of 
the deed of cession of the same territory, executed on the Ist of March 1784, 

That a lessee will not be allowed to deny the title of his lessor, is admitted; but 
itis not admitted that a contract executed for the purpose of conveying and ac- 
quiring an estate in fee, but wanting that legal formality which is required to 
pass the title, may be converted into an agreement contemplated by neither 
party; and by this conversion, estop the purchaser, while it leaves the seller 
free to disregard the express stipulation. 


THIS case was brought before the court by a writ of error 
to the district court of the United States for the district of In- 
diana. 


The case was argued by Mr Coxe and Mr Bibb, for the 
plaintiff in error, and by Mr Howk for the defendants. 
The facts are stated in the opinion of the court. 


Mr Chief Justice Marsnatu delivered the opinion of the 
Court. 

This is a writ of ejectment originally brought by Joseph 
Bartholomew and others, trustees of the town of Clarksville, in 
the. circuit court for the county of Clark in the state of In- 
diana, and removed on the petition of the original defendant 
into the court of the United States for that district. 

The parties agreed on a case in the following words: 

‘«¢ John Doe ex dem. Joseph Bartholomew, &c. ‘Trustees of 
the Town of Clarksville v. James Hughes. 

The lessors of the plaintiff derive their title to the lands in 
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the declaration mentioned, from the state of Virginia, by 
virtue of an act of the general assembly of said state of Vir- 
ginia, passed in the year 1783, and entitled ‘an act for sur- 
veying and apportioning the lands granted to the Illinois regi- 
ment, and establishing a town within the said grant;” and also 
of another act of the general assembly of the state of Virginia, 
passed in the year 1790, entitled ‘¢ an act to amend an act en- 
titled an act for surveying and apportioning the lands granted 
to the Illinois regiment, and establishing a town within the 
said grant;” which said acts are in the words and figures follow- 
ing, to wit: 

‘¢ An act for the locating and surveying the one hundred and 
fifty thousand acres of land granted by a resolution of assembly, 
to Col. George Rogers Clark, and the officers and soldiers who 
assisted in the reduction of the British post in the Illinois. Be 
it enacted by the general assembly, that William Fleming, John 
Edwards, John Campbell, Walker Daniel, gentlemen, and 
George Rogers Clark, John Montgomery, Abraham Chaplain, 
John Bailey, Robert Todd, and William Clark, officers in the 
Illinois regiment, shall be, and they are hereby constituted a 
board of commissioners, and that they, or a major part of them, 
shall settle and determine the claims to land under the said 
resolution. That the respective claimants shall give in their 
claims to the said commissioners, on or before the Ist day of 
April 1784, and, if approved and allowed, shall pay down to 
the commissioners, one dollar for every hundred acres of land, 
such claim, to enable them to survey and apportion the said 
lands. The said commissioners shall appoint a principal sur- 
veyor, who shall have power to appoint his deputies, to be 
approved by the said commissioners, and to contract with him 
for his fees. That from and after the 1st day of April 1784, 
the said commissioners, or a major part of them, shall proceed 
with the surveyor, to lay off the said hundred and fifty thousand 
acres of land on the north-west side of.the Ohio river, the 
length of which shall not exceed double the breadth; and after 
laying out one thousand acres, at the most convenient place 
therein for a town, shall proceed to lay out and survey the 
residue, and divide the same by fair and equal lots among the 
claimants; but no lot or survey shall exceed five hundred 
acres. ‘That the said commissioners, in their apportionments 
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of the said land, shall govern themselves by the allowances 
made by law to the officers and soldiers in the continental army. 
That the said commissioners shall, as soon as may be, after 
the said one hundred and forty-nine thousand acres shall be 
surveyed, cause a plat thereof, certified on oath, to be returned 
to the register’s office, and thereupon a patent shall issue to 
the said commissioners, or the survivors of them, who shall 
hold the same in trust for the respective claimants: and they, 
or a major part of them, shall thereafter, upon application, ex- 
ecute good and sufficient deeds for conveying the several por- 
tions of land to the said officers and soldiers. 

“ And be it further enacted, that a plat of the said one thou- 
sand acres of land laid off for a town, shall be returned by the 
surveyor to the court of the county of Jefferson, to be by the 
clerk thereof recorded, and thereupon the same shall be, and 
is hereby, vested in William Fleming, John Edwards, Walker 
Daniel, John Campbell, George Rogers Clark, John Mont- 
gomery, Abraham Chaplain, John Bailey, Robert Todd, and 
William Clark, gentlemen, trustees, to be by them, or any five 
of them, laid off into lots of half an acre each, with convenient 
streets and public lots, which shall be, and the same is hereby, 
established a town by the name of Clarksville. That, after 
the said land shall be laid off into lots and streets, the said 
trustees, or any five of them, shall proceed to sell the same, or 
so many as they shall judge expedient, at public auction, for 
the best price that can be had, the time and place of sale being 
previously advertised two months, at the court houses of the 
adjacent counties; the purchasers, respectively, to hold their 
said lots subjectt o the condition of building on each a dwell- 
ing house twenty feet by eighteen, at least, with a brick or 
stone chimney, to be finished within three years from the day 
of sale; and the said trustees or any five of them, are hereby 
empowered to convey the said lots to the purchasers thereof, 
in fee simple, subject to the condition aforesaid, and the 
money arising from such sale, shall be applied by the said trus- 
tees in such manner as they shall judge most beneficial for the 
inhabitants of said town. ‘That the said trustees, or the ma- 
jor part of them, shall have power, from time to time, to settle 
and determine all disputes concerning the bounds of said lots, 
and to settle such rules and orders for the regular building there- 
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on as to them shall seem best and most convenient ; and in case 
of death, removal out of the county, or other legal disability 
of any of the said trustees, the remaining trustees shall supply 
such vacancies by electing others, from time to time, who shall 
be vested with the same powers as those particularly nomina- 
ted in thisaet. The purchasers of the said lots, so soon as they 
shall have saved the same according to their respective deeds of 
conveyance, shall have and enjoy all the rights, privileges, and 
immunities, which the freeholders and inhabitants of other 
towns, in this state, not incorporated, hold and enjoy. If the 
purchaser of any lot shall fail to build thereon within the time 
before limited, the said trustees, or a major part of them, may 
thereupon enter into such lot, and may either sell the same 
again, and apply the money towards repairing the streets or 
in any other way for the benefit of the said town, or appropriate 
such lot to the public use of the inhabitants of the said town.” 

“ An act to amend an act, entitled ‘an act for surveying and 
apportioning the lands granted to the Illinois regiment, and 
establishing a town within the said grant,’ passed the 10th of 
December 1790. Be it enacted by the general assembly, that 
so much of the act entitled ‘an act for surveying and appor- 
tioning the lands granted to the Illinois regiment, and estab- 
lishing a town within the said grant’ as requires that one 
thousand acres of land for a town shall be laid off into half acre 
lots, and each to be improved by building, subject to the con- 
dition of building on each a dwelling house twenty feet by 
eighteen at least, with a brick chimney, to be finished within 
three years from the day of sale, is hereby repealed. 

‘¢ The trustees of the said town are hereby directed to con- 
vey to those who have already purchased a lot or lots in said 
town, titles in fee simple, although the said lots may not have 
been improved agreeably to the requisitions of the said recited 
act. 

‘‘ And be it further enacted, that the said trustees, or any 
five of them, are authorised and required to sell at public auc- 
tion the residue of the said one thousand acres of land, for the 
best price that can be had for the same at twelve months’ credit, 
in lots not exceeding twenty acres, nor less than half an acre, 
taking from the purchasers bond, with approved security, for 
the payment thereof, and when received, to be applied to the 
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benefit of the said town; notice of the time and place of such 
sale being previously advertised two months successively in 
the Kentucky Gazette. 

«“ And be it further enacted, that the said trustees shall convey 
io the said purchasers titles in fee; and that the said lots shall 
not be liable to forfeiture on account of any failure in improv- 
ing the same, but that the titles thereof shall be absolute and 
unconditional, any thing in the said recited act to the contrary 
notwithstanding. ”” 

In pursuance of the act first above recited, the board of com- 
missioners thereby constituted, appointed William Clark prin- 
cipal surveyor, and proceeded to lay off the one hundred and 
fifty thousand acres of land, and laid off for a town the said 
one thousand acres of land, a plat of which was, by the said 
surveyor, returned to the court of the county of Jefferson, to 
be by the clerk thereof recorded, which survey and return is 
in the words and figures following, to wit, and of which sur- 
vey the annexed map is substantially a copy, upon which the 
land in controversy is correctly represented between the let- 
ters X and Y, and between two dotted lines upon the margin 
of the river.(a@) 

«‘ Surveyed one thousand acres of land on the northwest side 
of the Ohio river for the town of Clarksville, agreeably to an 
act of the assembly, entitled ‘an act for the surveying and 
apportioning the lands granted to the Illinois regiment, and 
establishing a town within the said grant.” Beginning on the 
bank of the Ohio river, at a small white thorn, white oak and 
hickory, a little below the mouth of Silver creek; running 
thence north, crossing Silver creek twice, one hundred and 
seventy poles, to a sweet gum, beech, and sugar tree; thence 
east, crossing said creek again, three hundred and twenty-six 
poles, to three beeches; thence south 40° east, eighty-six poles, 
to a beech and sugar tree; thence one hundred and seventy- 
six poles to a large sweet gum, sugar tree, and dogwood, on 
the bank of Mill creek; thence south, crossing said creek, one 
hundred and eighty poles, to a sugar and two ash trees; thence 
east, one hundred and fifty-eight poles, to three beeches; thence 
south, crossing Pond creek, two hundred and eighty poles, to 


(a) The plat is omitted. 
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the Ohio, at two white ashes and two hickory trees; thence 
down the Ohio river, with its meanders, to the beginning. 
W. Crark, P. Surveyor.” 

The said trustees, named in the above recited act, entered 
upon the said one thousand acres of land, and had the same 
laid off into streets and lots, and sold a part of the same; and 
and as vacancies occurred by death, removal out of the county 
or otherwise, the remaining trustees supplied such vacancies 
by electing others, from time to time: so that on the Ist day 
of July 1827, the said lessors of the said plaintiff, to wit, 
Joseph Bartholomew, John Prather, Willis W. Goodwin, 
Andrew Fite, John Weathers, William D. Beach, Charles 
Fuller, Orlando Raymond, Isaac Howk, and Peter Bottorff, 
were the trustees of Clarksville, by being duly elected, from 
time to time, under the provisions of the above recited act. 

At a meeting of the board of trustees of the town of Clarks- 
ville, on the 18th of March 1803, the following resolution was 
adopted by the board, and entered on the book of their pro- 
ceedings, to wit: “the trustees, taking into consideration the 
great advantage that would result to the trustees of the town 
of Clarksville and the public in general, by opening a canal 
round the falls of the Ohio, on the application of George 
Rogers Clark, it is resolved by the board, that the rights, pri- 
vileges and advantages of the ground between the front lots on 
the Ohio, and the Ohio from the upper line of the town of 
Clarksville, adjoining Isaac Bowman’s lot, No. 1, in the IIli- 
nois grant, to the mouth of Mill creek, be exclusively granted 
to William Clark, his heirs and assigns, to be appropriated to 
the use of opening a canal through any part of said slip of land, 
on which to erect mills, wharfs, store houses, or any kind of 
water works that may be of public utility, or for the erection 
of gates, locks, &c., for the passage of boats, vessels, &c., re- 
serving, however, between the south and eastwardly line of 
said front lots and the canal, the distance of thirty feet; for 
which privilege, the said William Clark, his heirs and assigns, 
are to pay the trustees or their successors one per cent on the 
production of all water works that may be erected on said 
canal, and five per cent on the toll of all kind of craft that may 
pass through the said canal. Provided, however, that the said 
William Clark, his heirs and assigns, do complete the said 
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canal for the erection of water works, within seven years from 
this day. 

At a meeting of the trustees of the town of Clarksville, on 
the 5th day of December 1807, the following order and reso- 
lution was adopted by said trustees, and also entered on their 
book of proceedings, to wit: “a memorial from William 
Clark, praying that the trustees will prolong the time for his 
complying with the conditions of a grant made to him by a 
former board of trustees on the 18th day of March 1803, of a 
slip of ground from the upper part of the town to the mouth of 
Mill run, was read. On motion, it was resolved, that a fur- 
ther time of three years be allowed for complying with the 
condition of said grant, on condition that the said William 
Clark, his heirs, &c, shall relinquish, under the former grant, 
the distance of thirty feet, reserved for a street between the 
front lots and any canal that may be opened, making a space of 
sixty feet the whole distance between such canal and said front 
lots, and that the former grant shall not extend further than to 
the lower basin, and that the said William Clark, his heirs, 
&e., shall bind himself, his heirs, &c., to build and keep up 
good and sufficient bridges across said canal at the intersection 
of every cross street, and to erect, within the period mention- 
ed, to wit, by the 18th of March 1813, a mill or mills, to be 
of public utility, or open a canal agreeably to the conditions 
of the former grant, and to reserve to the trustees the stone in 
the river not necessary for the uses of effecting and continuing 
the improvements therein contemplated.” 

On the 21st November 1810, an act of the general assembly 
of the territory of Indiana was passed in the words and figures 
following, to wit: “an act for the relief of Daniel Fetter, James 
Hughes and Solomon Fuller. 

«¢ Whereas it has been represented to the general assembly 
of this territory, by sundry petitions and other dccuments, that 
by the act of the state of Virginia incorporating the town of 
Clarksville in this territory, the trustees thereof were author- 
ised to dispose of the land upon which said town was laid off 
in half acre lots, at public auction or otherwise, as they might 
think proper, and whereas the said trustees, by their orders 
and resolutions, did dispose of a certain part of said town to 
general William Clark, in fee conditional, who transferred the 
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same to the aforesaid Fetter, Hughes and Fuller, and whereas 
it seems to have been: the intention of the legislature of Vir- 
ginia to subject the lots and land whereon the said town of 
Clarksville was laid off, to the control and disposition of the 
trustees of the said town, who, for the benefit of the proprietors 
therein, and for the interest of the public at large, did dispose 
en masse, in the manner aforesaid, of a number of lots, and it 
appearing by the memorial of the said Fetter, Hughes and 
Fuller, that the intention is to erect, for the public utility and 
convenience, mills and other water works on the said ground: 

“Src. 1. Therefore, be it enacted by the legislative council 
and house of representatives, and it is hereby enacted by the 
authority of the same, that the said Daniel Fetter, James 
Hughes, and Solomon Fuller, their heirs and assigns, be, and 
they are hereby considered, and shall be taken, deemed and 
holden, as the legal and equitable proprietors of the lots and 
land contained in the orders and resolutions of the said board 
of trustees, and the deed of transfer thereof from the said Wil- 
liam Clark, subject nevertheless to the terms and conditions 
upon which the same was granted by the said board of trus- 
tees tothe said William Clark.’? Passed November 21, 1810. 

The said William Clark, prior to the passage of the act last 
above recited, had transferred his interest in and to the said 
slips of land, mentioned in said resolutions of the said trustees 
of Clarksville, to the said Fetter, Hughes and Fuller, and 
some of the persons composing the board of trustees of Clarks- 
ville at that time, individually signed the petition of said Fet- 
ter, Hughes and Fuller, to the said general assembly, for the 
passage of the above recited act. 

Fetter, Hughes and Fuller entered upon the said slip of 
land, under the aforesaid orders and resolutions of said trustees, 
and erected thereon, on the margin of the Ohio river, a saw 
mill, with a pair of mill stones for grinding, in the fall of the 
year 1810, which mill was shortly after swept away by the 
floods. That in the year 1812, they erected and put into ope- 
ration a grist mill, of public utility, on the same slip of land, 
and on the margin of the Ohio river, which remains unto this 
day; that to furnish a head of water for said mill, they cut 
through a ridge of rock in the bed of said river, lying between 
a channel of said river next the shore and an outer channel, 
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by which the water from the outer channel was brought into 
the channel next the shore; and that they expended in making 
said improvements from twelve to twenty thousand dollars. 

At a meeting of the board of trustees of the town of Clarks- 
ville, on the 17th day of December 1816, the following reso- 
lution was adopted, and entered on the book of said trustees, 
to wit: *¢on motion of Willis W. Goodwin, resolved, that the 
clerk of this board be directed to call on Messrs Fetter and 
Hughes, assignees of William Clark, and inform them that it 
is the request of this board that they do make out and exhibit, 
at our next meeting, an accurate statement of all the produc- 
tions of the water works, mills, canals, &c., erected on the 
slip of ground granted them by the trustees of Clarksville, 
since their commencement to the present date, and that 
the same be supported by affidavit.”” At a meeting of the 
said board of trustees on the 18th day of August 1817, the 
following entry and order were made by said trustees, on the 
book of their proceedings, to wit: “ Messrs Fetter and Hughes 
produced to this board a statement of the quantity of flour 
manufactured at their mills, on the slip of ground granted to 
them by the trustees of the town of Clarksville, from the com- 
mencement to the Ist day of January 1817, showing the net 
proceeds thereon, by which it appears they are indebted to the 
trustees the sum of sixty-nine dollars ten and a half cents, and 
it was ordered that they pay the same to the clerk of this 
board.”” 

Shortly after the making of the order last above recited, the 
said Fetter and Hughes paid to the clerk of the said board of 
trustees the sum of sixty-nine dollars ten and a half cents, in 
pursuance of said order. The said Fuller duly transferred his 
interest in said slip of land and appurtenances to said Fetter 
and Hughes, and said Fetter transferred his interest in the same 
to said Hughes, defendant herein, who, at the time of the com- 
mencement of this suit, was in possession of said slip of land 
and appurtenances; the said slip of land is a part of the one 
thousand acres laid off for a town, as above stated, and deli- 
neated on the map aforesaid, and is the land in the plaintiff’s 
declaration mentioned; and the said trustees of the town of 
Clarksville, on the Ist day of September 1826, duly noti- 
fied the said defendant to quit the possession of said slip of 
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land and appurtenances, on or before the 18th day of March 
then next, and defendant refused, and still refuses to quit 
possession thereof. It is agreed, that the parties and the court 
shall not be precluded by this statement of facts from inferring 
the existence of such other facts as may reasonably and pro- 
perly be deduced from those stated.” 

The district court rendered judgment in favour of the plain- 
tiffs in the ejectment; and that judgment is now before this 
court on a writ of error. 

Questions both new and intricate have arisen in this cause; 
and the doubts we have entertained respecting some of them 
were not easily removed. 

The plaintiffs in error deny that the act of 1783, from which 
the trustees derive their title, could pass any legal estate to 
them in the lands which are the subject of it. 

The act appoints commissioners who are to proceed with 
the surveyor, from and after the Ist day of April 1784, to lay 
off the said one hundred and fifty thousand acres of Jand on 
the north west side of the Ohio river; and after laying out one 
thousand acres at the most convenient place therein for a town, 
shall proceed to lay out and survey the residue, and to divide 
the same by fair and equal lots among the claimants. A plat 
of the survey of the one hundred and forty-nine thousand acres 
thus to be divided is, when completed, to be returned to the 
register’s office; ‘‘and thereupon a patent shall issue to the 
said commissioners, or the survivor or survivors of them, who 
shall hold the same in trust for the respective claimants.”’ 
They are directed to execute deeds, &c. 

This act empowers the commissioners to receive the claims 
of the several officers and soldiers of the Illinois regiment, and 
to cause the survey to be made; but no legal estate passes to 
them until the patent shall be issued on the survey. The date 
of the patent does not appear, but the survey on which it was 
to be issued could not be made until after the Ist of April 
1784; and consequently the patent must have been issued on 
a subsequent day. 

The law further enacts, that a plat of the said one thousand 
acres directed to be laid off for a town, shall be returned by the 
surveyor to the court of the county of Jefferson, to be by the 
elerk thereof recorded, and thereupon the same shall be and is 
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hereby vested in William Fleming, &c. trustees, to be by them 
or any five of them laid off into lots, &c. 

The time when this plat was returned is not stated, but it 
must have been after the 1st of April 1784. 

Previous to that day, in December 1783, Virginia passed an 
act ceding the territory she claimed north-west of the river 
Ohio to the United States; and the deed of cession was exe- 
cuted on the Ist of March 1784. This deed contains the fol- 
lowing among other reservations: “ that a quantity not exceed- 
ing one hundred and fifty thousand acres of land promised by 
this state shall be allowed and granted to the then colonel, now 
general George Rogers Clark, and to the officers and soldiers 
of his regiment who marched with him when the posts of Kas- 
kaskia and St Vincent were reduced, and to the officers and 
soldiers that have been since incorporated into the said regi- 
ment, to be laid off in one tract, the length of which not to 
exceed double the breadth, in such place on the north-west 
side of the Ohio as a majority of the officers shall choose; and 
to be afterwards divided among the said officers and soldiers 
in due proportions, according to the laws of Virginia.” 

The plaintiff in error contends, that as the state of Virginia 
had conveyed all her territory north-west of the river Ohio to 
the United States, before any legal title was vested in the com- 
missioners or trustees appointed by the act of 1783, the title 
at law was vested in the United States, and could pass only 
from them. That the reservation in favour of Clark’s regi- 
ment, is not an exception of so much land from the deed of 
cession; but a stipulation that congress shall comply with the 
promise made by Virginia to that regiment. Consequently 
that the plaintiffs in ejectment had no legal title. 

Had the court been required to expound these laws imme- 
diately after the deed of cession was executed, it is probable 
that the construction made by the plaintiff in error would have 
been adopted. But the opposite construction has prevailed, 
and all the titles in that reserve depend upon it. It is too late 
to controvert it. 

The title of the plaintiffs in ejectment has been contested on 
other ground, which is more tenable. 

The act directs the plat for the town to be returned to the 
office of Jefferson to be recorded, and declares that ‘« thereupon 
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the same shall be and is hereby vested in William Fleming, 
&c. trustees, to be by them or any five of them, laid off into 
lots of half an acre each, with convenient streets and public 
lots, which shall be and the same is hereby established a town 
by the name of Clarksville.” The act proceeds to prescribe 
the duties and the powers of the trustees. They are to sell 
the lots in the manner and on the conditions required by the 
law; to convey them to the purchasers; to determine all dis- 
putes concerning their bounds; and to settle rules and orders 
for regular building thereon. This enumeration of duties and 
powers is concluded with the following provision: ¢¢ and in case 
of death, removal out of the country, or other legal disability of 
any of the said trustees, the remaining trustees shall supply such 
vacancies by electing others from time to time, who shall be 
vested with the same powers as those particularly nominated 
by this act.”’ It is also enacted that ‘if the purchaser of any 
lot shall fail to build thereon within the time before limited, 
the said trustees, or a major part of them, may thereupon enter 
into such lot, and may either sell the same again,” ‘¢ or appro- 
priate such lot to the public use of the inhabitants of the said 
town.”’ 

The legal title is undoubtedly vested in William Fleming 
and the other persons who are named as trustees of the town. 
The possession of this legal estate, however, would not have 
enabled them to perform the various acts which were necessary 
to the accomplishment of the object of the legislature. The 
thousand acres intended as a town, is to be laid out by these 
persons in their character of commissioners; and after the plat 
thereof shall be recorded, it is vested in them by name, after 
which the law prescribes their duties and powers. These are 
expressly enumerated. They do not grow out of the estate, 
but are conferred by the words of the act. Had the title been 
vested in other persons, the same powers might have been 
conferred on, and exercised by the trustees of the town. No 
one of their powers depends on their possessing the legal 
title. They might lay off the town in lots and streets, sell and 
convey the lots, determine their boundaries, and settle rules 
and orders for the regular building thereon, although the mere 
title should reside in others. The legal title is not identified 
with these powers, or connected with them by the words of 
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the law. The grantees are made trustees, but they receive 
the grant as individuals; and the mere legal estate must descend 
according to the law of descents, unless otherwise directed by 
the particular statute. 

No one of the persons in whom the land is vested by the 
act, nor any person claiming title under any one of them, is a 
party to this ejectment. The inquiry then is, has the legal 
title, which was vested in William Fleming and others, been 
divested by the act, and transferred to the defendants in error? 
This must be determined by the act itself. The words are, 
“ in case of death, &c. of any of the trustees, the remaining trus- 
tees shall supply such vacancies by electing others from time to 
time, who shall be vested (not with the same estate, but) with 
the same powers as those particularly nominated in this act.” 
If the estate be not indispensable to the existence or exercise 
of the powers, and we think it is not; if the powers do not 
grow out of the estate, but are conferred by special words in 
the act, no necessity is perceived for supplying words which 
are not used in the act, and implying a transfer of the estate 
which the legislature has not made. It is unquestionable, that 
no inconvenience would result from such a construction; and 
we may conjecture that had it occurred to the legislature that 
the transfer of the estate to the new trustees might be useful, 
it would have been directed; but we cannot do that which the 
law has net done: we cannot take a trust estate from William 
Fleming and others, and vest it in their successors as trustees, 
when the law does not make the transfer. 

It is probable that the legislature contemplated the imme- 
diate execution of the powers conferred by the act, which 
would transfer the legal estate to the purchasers. They do not 
appear to have contemplated the permanent residence of the 
legal estate in the body of the trustees, for the purposes of the 
act. If the trustees were to do any thing in virtue of the 
estate, and not of their special powers, we might expect it to 
be a re-entry for breach of the condition contained in the deeds 
they made. Yet, after providing for their continuance, even 
this power is expressly given tothem. The legislature appears 
to have lost sight of the legal estate, and to have relied entirely 
on the powers given to the trustees and their successors for the 
accomplishment of their object. The powers are given to the 
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trustees and their successors; the estate is not given to their 
successors. We do not think the grant of the powers draws 
after it the estate. If any use is to be made of the estate 
which cannot be effected by the employment of the powers, it 
still remains, we think, in the original grantees or their heirs. 
If any part of the one hundred and forty-nine thousand acres 
has not been conveyed, the title to such part remains*in the 
same persons. The inconvenience of resorting to the holders 
of the legal title is the same in both cases. 

The court has not come to this conclusion without conside- 
rable doubt and difficulty: but, pursuing the words of the 
statute, and finding in them no transfer of the estate, we must 
consider it as remaining where it was placed by the legislature. 

The trustees contend that the defendants below were estop- 
ped from denying their title, by the agreement of the 18th of 
March 1803. The legal effect of that agreement, they say, 
was to create a tenancy from year to year; and consequently 
to establish the relation of landlord and tenant between the 
trustees and those who claim under it. 

That a lessee will not be allowed to deny the title of his 
lessor, is admitted; but it is not admitted that a contract exe- 
cuted for the purpose of conveying and acquiring an estate in fee, 
but wanting those legal formalities which are required to pass 
the title, may be converted into an agreement contemplated by 
neither party; and by this conversion estop the purchaser, while 
it leaves the seller free to disregard his express stipulations. 

The resolutions entered into by the board of trustees on the 
18th of March 1803, constitute a contract which was intended 
by all parties to invest William Clark with a permanent es- 
tate. The trustees resolve ‘that the rights, privileges and ad- 
vantages of the ground”? described in the resolution, ‘be 
exclusively granted to William Clark, his heirs and assigns, to 
be appropriated to the use of opening a canal through any part 
of the said slip of land, on which to erect mills, wharfs, store 
houses, or any kind of water works that may be of public 
utility, or for the erection of gates, locks, &c. for the passage 
of boats, vessels, &c.’’ For this privilege, the trustees reserved 
‘¢one per cent on the production of all water works that may 
be erected on the said canal, and five per cent on the toll of 
all kind of craft that may pass through said canal.”? To this 
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grant was annexed this provision. ‘Provided, however, that 
the said William Clark, his heirs and assigns, do complete the 
said canal for the erection of water works within seven years 
from this day.’’ This time was afterwards extended to ten 
years. 

’ The assignees of William Clark took possession of the pre- 
mises under this agreement, and sold to others, who have 
expended from one to two thousand dollars on the work; and 
have erected a saw mill, which has been carried away; and a 
grist mill, which is now in operation, and of great public 
utility. 

It is impossible to doubt the intention of the parties to this 
contract. The grant for which the trustees stipulate is to 
William Clark, his heirs and assigns. A tenancy from year 
to year, is directly repugnant to this stipulation. The money 
to be expended on the great works in contemplation, is entirely 
inconsistent with any other than a permanent estate. The 
views of the parties ‘are entirely defeated; the contract is 
annulled by treating it as one which the trustees might deter- 
mine at their will, or at the end of any year. Had the con- 
tract been clothed with legal form by the execution of a deed, 
such deed would have conveyed an estate to William Clarke, 
his heirs and assigns. The reservation of the per centage on 
the building and canal, as the consideration of the grant, in- 
stead of a sum in gross; could not affect the permanence of the 
estate. The trustees could not have maintained an ejectment 
after the execution of such deed, unless some one of the condi- 
tions contained in it, on which aright to re-enter was reserved, 
should be broken; which breach it would be incumbent on the 
plaintiffs in ejectment to show. Had these resolutions then 
amounted to a deed, or had the trustees placed the purchaser, 
in point of law, in the situation in which both parties intended 
by the contract to place him, this ejectment could not have 
been maintained, on any other principle than the breach of 
some condition in the deed which authorised a re-entry. 

But a legal title has not been made, and those who claim 
under the contract cannot defend their possession by it in this 
action. The trustees themselves deny its validity for this 
purpose, and assert a title in opposition to it. While they 
would turn the purchaser out of possession, because this con- 
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tract has no legal operation in this action, they would give it a 
legal obligation on the defendant in the ejectment, which is to 
restrain him from making a defence which would protect his 
equitable rights under it. The contract binds him, but leaves 
them at perfect liberty. The moral policy of the law cannot 
permit this. Itis forbidden by the clearest principles of jus- 
tice. The case of Blight’s Lessee v. Rochester, 7 Wash. 534, 
asserts this doctrine in a case nearly resembling this. The 
plaintiff claimed under John Dunlap, whose title was not valid, 
but he insisted that the defendant must trace his title up to 
Dunlap, and therefore could not contest it. The court said, 
‘cif he claims under a sale from Dunlap, the plaintiffs them- 
selves assert a title against this contract. Unless they show 
that it was conditional, and that the condition is broken, they 
cannot, in the very act of disregarding it themselves, insist 
that it binds the defendant, in good faith, to acknowledge a 
title which has no real existence.”’ 

Upon the authority of this case, and upon the sound prin- 
ciples of morality and justice which belong to the law, we do 
not think that the plaintiffs, while asserting a title against their 
contract, can be permitted to insist that the same contract binds 
the defendant to admit their title. 

This opinion is founded on the idea that the action is brought 
to obtain possession against the contract, not for any failure to 
perform its conditions. The trustees themselves do not place 
their right to re-enter and hold the premises on that ground. 
The case doesnot state a re-entry for conditions broken; nordoes 
it show expressly that any condition has been broken. If it 
be admitted, that William Clark or his assignees would in 
this case be bound to acknowledge the title of the trustees, 
provided the trustees, on their part, acknowledge the obliga- 
tion of their resolutions on themselves; it becomes necessary 
to inquire whether the conditions contained in those resolu- 
tions have been broken. What are those conditions? 

The resolutions are not drawn with such distinctness as to 
make the object of the parties clearly intelligible; or to show 
the extent of the engagements into which Clark entered, so as 
not to be misunderstood. 

They are introduced by a preamble stating the ‘‘ advantages 
that would result” ‘* by opening a canal round the falls of the 
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Ohio.”? They then proceed to say, ‘on the application of 
George Rogers Clark, it is resolved by the board, that the 
rights, privileges and advantages of the ground hetween the 
front lots on the Ohio, and the Ohio from the upper line of 
the town of Clarksville,”’ &c. «*to the mouth of Mill Creek, 
be exclusively granted to William Clark, his heirs and assigns, 
to be appropriated to the use of opening a canal through any 
part of said slip of land, on which to erect mills, wharfs, store 
houses, or any kind of water works that may be of public 
utility, or for the erection of gates, locks, &c. for the passage 
of boats, vessels, &c. 

The preamble undoubtedly indicates that the trustees con- 
templated ‘‘the advantage which would result from a canal 
round the falls,” but whether they meant to bind Clark to 
make the whole of that canal, is to be determined by the reso- 
lutions declaring the purposes of the grant to him. 

The canal which Clark was to make, was, it is presumed, to be 
made through the ground ceded to him by the trustees. This 
extends to the mouth of Mill Creek. The case does not state 
whether Mill Creek empties into the Ohio below the falls. If 
it does not, this fact would go far in the construction of the 
resolutions. If it does, the fact, or something eqyivalent, 
should be shown in the case. 

The resolutions add that the rights, &c. exclusively granted, 
“are to be appropriated to the use of opening a canal through 
any part of the said slip of land, on which to erect mills, 
wharfs, store houses, or any kind of water works that may be 
of public utility.” 

This canal is ** to pass through any part of the said slip of 
land;”’ but is not required to pass through the whole of it, and 
to empty into the river at the mouth of Mill creek. Its ex- 
pressed purpose is to erect mills, wharfs, &c., but the erection 
of all of them is not required, nor is the grantee himself re- 
quired to erect any of them. The canal is to be adapted to 
the purpose, and if it be so adapted, the requisition of the reso- 
lution is complied with. An alternative application of the 
eanal*is allowed. The resolution proceeds to say, ‘‘or for the 
erection of gates, locks, &c., for the passage of boats, vessels, 
&c. These two members of the resolutions are not connected 
by the copulative ‘‘and,” but by the disjunctive ‘or.” 

Vor. VI.—2 Y 
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The resolution does not require that the canal should be fitted 
for both purposes, but is satisfied if it be fitted for either. 

The limitation of time is ‘‘ provided, however, that the said 
William Clark, his heirs and assigns, do complete the said 
canal, for the erection of water works, within seven years 
from this day.””? Clark and his assignees are within the re- 
quirement of the proviso, if they complete the canal for the 
erection of water works within seven years; though no works 
of any description should be erected. 

At a meeting of the trustees, held in December 1807, this 
subject was again takenup. A farther time of three years was 
allowed, on condition, among other things, that the former 
grant shall not extend farther than to tne lower basin, and that 
the said William Clark shall bind himself, his heirs, &c. «to 
build and keep up good and sufficient bridges across said canal, 
at the intersection of every cross street, and to erect within 
the period mentioned, to wit by the 18th of March 1813, a 
mill or mills to be of public utility, or open a canal agreeably 
to the conditions of the former grant, &c.” 

The alternative is given to Clark and his assigns, either to 
build a mill or mills to be of public utility, or open the eanal. 

The case states that the mill was erected, which remains to 
this day. It also states, that in December 1816, the trustees 
called on the assignees of William Clark for a statement of the 
production of the water works, which account was rendered, 
and the money appearing to be due on it was paid. We are 
not informed that there was any subsequent failure in the pay- 
ment of the money which became due under the contract. 
We are not, therefore, at liberty to suppose that the conditions 
of the contract have been broken on the part of Clark’s assignees. 
The trustees, then, to sustain this ejectment, must consider 
themselves as absolved from the contract. Acting upon this 
principle, they cannot set it up against the plaintiffs in error. 
They cannot be permitted, while denying its obligation on 
themselves, to enforce it on others. Both are free, or both 
are bound. We are of opinion that the plaintiffs in error 
were at liberty in this case to controvert the title set up by the 
trustees in the court below. 

The assignees of Clark have relied upon an act of the terri- 
torial legislature of Indiana, passed in November 1810, sup- 
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plying the want of a conveyance; and declaring the assignees 
of the said Clark to be “ the legal and equitable proprietors of 
the lots and land contained in the orders and resolutions of the 
said board of trustees,” ‘subject, nevertheless, to the terms 
and conditions upon which the same was granted.” 

We do not mean to deny the right of the legislature to modify 
the future exercise of the powers possessed by the trustees of 
the town of Clarksville; provided they do not impair vested 
rights: but we are not prepared to decide this case on an act 
which changes the character and operation of a contract after 
it has been made. 

This case has been decided in the state court of Indiana, and 
is reported in 1 Blatchford, 422. This court has considered 
that decision with the respect to which it is justly entitled. 
In that case the court did not examine and decide on the legal 
title of the trustees, because legal effect was given to the con- 
tract so far as to defeat the action. The relation of landlord 
and tenant, therefore, was preserved between the parties, and 
bound both. That relation defeated the plaintiff’s action, 
though it estopped the defendants from controverting his title. 
Notwithstanding the plain meaning of the contract made by 
the resolutions of March 1803, to grant a permanent estate; 
yet that contract, though incapable of passing an estate at law 
to the extent intended, was capable of passing at law an estate 
from year to year, and in that action might be so construed. 
The necessary effect of this construction was the admission of 
the title of the lessor: but in this action no legal effect what- 
ever is given to the contract, and it cannot therefore estop the 
defendant from contesting the title asserted in hostility to it. 
We do not consider the case as depending on local law. 

We are of opinion that the plaintiff below did not show title 
to the possession of the premises claimed in the declaration; 
and that there is error in the judgment of the court for the 
district of Indiana in his favour. 


That judgment is reversed, and judgment entered for the 
defendant. 


Mr Justice BaALpwIn dissented. 
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This cause came on to be heard on the transcript of the 
record from the district court of the United States for the dis- 
trict of Indiana, and was argued by counsel; on consideration 
whereof, it is the opinion of this Court, that the plaintiff below 
did not show title to the possession of the premises claimed in 
the declaration, and that there is error in the judgment of the 
court for the district of Indiana in his favour; whereupon it is 
ordered and adjudged by this Court, that the judgment of the 
said district court in this cause be, and the same is hereby re- 
versed, and that this cause be, and the same is hereby remanded 
to the said district court, with directions to that court to enter 
judgment for the defendant below. 
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Wituiram W. Warts anp Arntuur Warts’s ExEcuTors, AND 
WixiraM W. Warts, Arruur Warts, JoserH Scott AND 
ELIzABETH HIS WIFE, Heirs anp LEGAL REPRESENTA- 
TIVES OF Jonn WaTTs, DECEASED, APPELLANTS v. WIL- 
LIAM WADDLE AND ALEXANDER WApDLE’s ADMINISTRA- 
TORS, AND ALEXANDER WADDLE, AND WILLIAM, JoHN, 
Lucy, Epwarp anp Arcus Wapp iz, Inrants, sy Ben- 
gamMin G. LEONARD THEIR NEXT FRIEND, CHILDREN AND 
Herrs or Jonn WADDLE, DECEASED, AND WiLL1AM Lams. 


A decree of a specific performance of a contract to purchase a tract of land re- 
fused, in consequence of delay and a defect of title. 

The aid of a court of chancery will be given to either party who claims specific 
performance of a contract; if it appear, that in good faith, and within the proper 
time, he has performed the obligations which devolved upon him. 

It is not in the power of one state to prescribe the mode by which real property 
shall be conveyed in another. This principle is too clear to admit of doubt. 
In the argument before this court a new ground of relief was assumed, which 
had not been made in the circuit court. That ifthe court should not decree a 
specific performance of the contract to purchase the land, yet as the purchaser 
had been in the possession thereof, the complainants are entitled to a decree 
for the rents and profits of the land while he was in possession. By the court: 
there is no rule of court or principle of law which prevents the complainants 
from assuming a ground in this court which was not suggested in the court 
below; but such a course may be productive of much inconvenience and some 

expense. 

Although there is no specific prayer in the bill to be paid the rents and profits, 
yet the court think, that under the general prayer, this relief may be granted. 
Under this prayer only relief may be given for which a basis is laid in the bill. 
In this case the possession of the land by the defendants is alleged, and the 
demand for rents and profits would result from this fact. There is no pretence 
that this demand was taken into view in the action at law. As it consisted of 
ubliquidated damages, it was not a proper subject for an offset. 


APPEAL from the circuit court of the United States for the 
district of Ohio. 

In the circuit court of Ohio, John Watts, a citizen of the 
state of Kentucky, filed a bill in chancery against John Wad- 
dle and William Lamb, the appellees, to obtain a perpetual 
injunction to stay proceedings by John Waddle on a judg- 
ment obtained in the circuit court against him, for damages 
for the non-performance of a contract made by him with John 
Lamb in November 1815, which contract had been assigned 
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by him to John Waddle; and also to compel Waddleor Lamb 
to a specific execution of the contract. The contract was for 
the sale of certain lots of ground in the town of Chillicothe to 
William Lamb, for which John Watts agreed to give a good 
and sufficient general warranty conveyance, by the Ist day of 
February 1816, or as soon as a final decree should be rendered 
in the circuit court of the United States, in a suit instituted to 
compel Nathaniel Massie and others, to make a conveyance to 
the complainant of the legal title to the said lots, the elder 
equitable title thereto being in the complainant. William 
Lamb, or his assignee John Waddle, was in possession of the 
premises at the time of the contract, and continued to hold the 
same until and after the judgment for the damages. 

Numerous and continuing obstacles, arising, as was alleged, 
from other causes than the fault or laches of John Watts, in- 
terposed and prevented the conveyance of the premises by a 
sufficient legal title until 1826. 

In 1824 William Lamb assigned the contract between him 
and John Watts to John Waddle, who thereupon instituted 
the suit against John Watts, he having been found in Ohio; 
and obtained a judgment for damages for the non-perform- 
ance thereof, amounting to seven thousand seven hundred and 
forty-five dollars and fifty cents. 

In 1826 John Watts tendered to John Waddle,-as the 
assignee of John Lamb, a deed of conveyance of the lots, in 
conformity, as was alleged, with the contract of 1815, which 
was refused by him. 

The cireuit court of Ohio dismrissed the bill of the complain- 
ants; and the executors and legal representatives of John Watts 
thereupon prosecuted this appeal. 

The facts of the case are stated more particularly in the 
opinion of the court. 


For the appellants, Mr Creighton and Mr Clay contended, 
that the deeree of the circuit court ought to be reversed on the 
grounds: 

1. That the said circuit court ought to have decreed a spe- 
cific execution of the contract between Watts and Lamb; Watts 
having throughout manifested a bona fide intention to fulfil his 
covenant, and haying, for that purpose, done all that was in- 
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cumbent upon him to possess himself of the legal title, which 
he tendered, as soon as he acquired it, to Waddle; and neither 
Lamb or Waddle, who have constantly remained in quiet pos- 
session of the property, having ever demanded a deed, or sus- 
tained any injury in consequencee of not receiving one. 

2. But if the court below ought to have refused to compel 
Waddle now to receive a title from Watts, it ought to have 
made Lamb and Waddle liable for the rents and profits of the 
estate, from the date of Watts’s covenant to the termination of 
the suit; inasmuch as they had recovered a judgment for prin- 
cipal and interest of the purchase money, and had peaceably 
enjoyed the possession and reaped the fruits of the property, 
up to'this time. And this allowance, for rents and profits, 
ought to have been applied by the court in abatement of the 
amount of the judgment at law. 

They cited 5 Peters, 264. 2 Peters’s Condensed Reports, 
247. 1 Wheat. 179, 196. 6 Wheat. 528. 6 Cranch, 148. 


Mr Leonard, for the appellees, argued: 

1. That according to the contract, the deed was to have 
been delivered in 1818, when the appellant obtained a final 
decree in the circuit court in the suit against Massie and others; 
and not being at that time able to make a legal and sufficient 
title, the complainant could not, in 1826 or afterwards, call on 
the appellees to accept of the title. The right of the appellees to 
damages for the breach of the contract of 1815, could not be im- 
paired by the subsequent ability of the appellant, if it existed, 
to make the title. Cited, Sug. on Vendors, 249. 1 Harrison’s 
Chancery, tit. Decree, 424, 425, 426. 1 Mad. Chan. 430. 

2. The rents and profits could not be set off in the action 
for damages; nor should this court now give the appellant the 
benefit of the claim to them, against the judgment of the cir- 
cuit court. Cited, Coop. Equity, 13, 14,333. 2 Atk. 3, 141, 
325. 12 Ves. 48. 17 Ves. 114, 118. 2 Ves. Sen. 225. 
2 Peters, 612. 1 Wheat. 179. 7 Wheat. 535. 


Mr Justice M’Lean delivered the opinion of the Court. 

This suit was brought into this court by an appeal from the 
decree of the circuit court for the district of Ohio. The bill was 
filed in that court by the complainant to compel the specific 
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execution of a contract, entered into with the defendant Lamb, 
on the 1st day of November 1815; by which the complainant 
bound himself to convey certain out-lots and other land, adja- 
cent to the town of Chillicothe, to the said Lamb, for the con- 
sideration of four thousand seven hundred and sixteen dollars 
and sixty-six and two-thirds cents. The conveyance was to 
be made on the Ist day of February ensuing, or so soon as a 
final decree should be rendered by the United States circuit 
court for the district of Ohio, in the suit then pending in said 
court, wherein the said Watts was complainant and Nathaniel 
Massie and others defendants. 

That suit had been brought by Watts against Massie and 
others, including the above defendant Lamb, to recover one 
thousand acres of land, which included the land sold by the 
above contract, to which Watts derived title from Ferdinand 
O’Neal, who claimed under an entry made by virtue of a war- 
rant which had been granted to him for military services. To 
recover this tract of land, Watts first brought a suit against 
Massie in the federal court of Kentucky, charging him with 
having fraudulently surveyed the lands of O’Neal, so as to 
throw it within the lines of a survey, in the name of Powell, 
which was owned by Massie, or in which he had an interest. 
In this suit Watts prevailed, and an appeal being taken to the 
supreme court, the decree of the circuit court was affirmed. 

To carry this decree into effect in the state of Ohio, suit was 
instituted by Watts in the circuit court; and this was the suit 
referred to in the contract between Watts and Lamb. 

- By the decree in Kentucky, which was affirmed by the 
supreme court, O’Neal’s entry 509 was made to embrace the 
land specified in the contract; and the decree required Massie 
to convey to Watts all the land covered by the survey of the 
above entry, although within entries No. 503 and 2462, 
amounting to one thousand acres; and Watts was required to 
convey one thousand acres, which were within the calls of 
entry 509. Neither of these conveyances has been executed. 

A final decree was obtained in this suit in the circuit court 
for Ohio, in favour of Watts, in January 1818. Neither Lamb 
nor Massie took an appeal in this case to the supreme court; 
but it was appealed by some of the defendants, who, it is stated, 
had no interest in the land now in dispute. A final decree in 
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favour of Watts was entered in the supreme court in Septem- 
ber 1822. 

In the year 1818 it was ascertained that no patent had been 
granted on O’Neal’s warrant, and, consequently, that Massie 
did not possess the legal title; but, on application, a patent 
was issued to Watts on the Ist of March 1826. It appears, 
however, that a patent had issued to the heirs of Powell; onan 
entry 503, on the 4th of November 1818, which covered a 
part of the land that Watts had sold to Lamb. 

Finding that the legal estate was vested in Powell’s heirs, 
Watts commenced a suit against them in the circuit court of 
Kentucky, and obtained a decree for the land contained in their 
patent, which interfered with his title, in the fall of the year 
1826. 

Lamb having assigned the covenant to his co-defendant 
Waddle, in January 1824, he commenced a suit against Watts 
for the recovery of the consideration paid: and at July term 
1826, obtained a judgment in the circuit court for seven thou- 
sand seven hundred and forty-five dollars and fifty cents, da- 
mages and costs. 

On the 3d of July, before the judgment, Watts tendered to 
Waddle a deed in fee simple for the land, in the contract 
agreed to be conveyed, with the costs of the suit, which he 
refused. A bill was then filed by Watts to enjoin the judg- 
ment and compel the defendants to accept of adeed. The bill 
contains also a prayer for general relief. By the decree of the 
circuit court this bill was dismissed, from which the com- 
plainant appealed to this court. Watts having died since this 
suit has been pending in this court, it is now prosecuted by 
his heirs. 

The complainants insist, that, under all the circumstances 
of the case, they are entitled to a specific execution of the con- 
tract. Of this there can be no doubt, if it shall appear, that 
there has been a substantial compliance with the covenant on 
the part of their ancestor. The aid of a court of chancery 
will be given, to either party, who claims a specific execution 
of a contract; if it appear that, in good faith and within the 
proper time, he has performed the obligations which devolved 
on him. 

It is insisted that the delay which occurred in making a 
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deed was unavoidable, and is in no manner attributable to 
negligence or want of good faith in Watts. That it grew out 
of facts which were alike unknown to him, and the defendant 
Lamb, at the time the contract was made. That the defendant 
Lamb and his assignee Waddle have had the unmolested pos- 
session of the land purchased, enjoying the rents and profits 
of it; and that no circumstance has been proved which goes to 
show that the defendants, or either of them, have suffered any 
injury from the delay in making the deed. 

Various facts are adverted to which go to prove vigilance 
on the part of Watts, in prosecuting different suits and in 
other respects, in order to obtain the legal title; that he 
might make the conveyance. And that so soon as he was 
enabled to do so, he lost no time in tendering the deed duly 
executed, and also the costs which had accrued on the action 
at law. 

On the part of the defendants it is contended, that as the 
contract was the result of a compromise, they are entitled toa 
strict execution of it. 

Under a purchase which Lamb had previously made of 
Massie and others, he was in possession of the land embraced 


by the contract, at the time it was concluded. And he was, | 


no doubt, induced to enter into the contract with Watts, under 
the impression that he had the equitable, and would soon pos- 
sess himself of the legal title. The suit then pending had been 
brought for that purpose, and as Lamb was one of the defend- 
ants, and had no title either legal or equitable, he was desirous 
of obtaining a title from Watts. 

If Lamb did not enter into the possession under Watts, it 
seems that he acknowledged Watts to possess the better title; 
and by making the contract with him, was willing to hold the 
possession under him. 

It is not perceived, therefore, that there is any thing in the 
circumstances under which this contract was made, which 
would take it out of the rule of law generally applicable to 
eases of contract for the purchase of real property. The con- 
tract, it is true, was the result of a compromise respecting a 
legal controversy; but it was entered into with a full know- 
ledge on the part of Lamb, that Watts did not possess the legal 
title, but expected to obtain it by a final decree in the case 
referred to. 


Slee 
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A final decree was obtained in that case, in the circuit 
court, in January 1818; and it is insisted, that it was the duty 
of Watts, at that time, to execute the conveyance; and that 
not having done so, he is guilty of such negligence as*to pre- 
vent the relief he now asks in equity. 

In the contract there was a reference to the final decree of 
the circuit court, but as the decision of that court was not final 
in the case, and as an appeal was actually taken, by some of 
the defendants, to the supreme court; it may reasonably be 
inferred that this contingency was within the calculation of 
both parties at the time of the contract. It must have been 
known to them, that an appeal would vacate the decree of the 
circuit court, and that after it was taken, any conveyance made 
under such decree would be inoperative. The final decree, 
therefore, in the circuit court, as referred to in the contract, 
could only mean, in the event that the decree of that court 
should finally determine the matter of controversy. But if an 
appeal should be taken from such decree, then the final decree 
should be made in the supreme court. There can be no difficulty 
in coming to the conclusion that both parties referred to a final 
decision of the case; and to such a decree as should vest the 
legal title in Watts. And as such a decree was not obtained 
until 1822, it is clear that until that time no negligence is im- 
putable to Watts. 

It would be within the spirit of the contract to say, that 
Watts was bound to use ordinary diligence in the prosecution 
of the suit both in the circuit and supreme court. But there 
is no charge of a want of diligence in this respect. 

Until 1818 Watts, as well as the defendants, supposed that 
the legal title was vested in Massie. There is no ground to 
impute fraud or imposition to Watts in reference to this fact. 
When he made the contract, and up to the time specified, there 
can be no doubt that he believed a final decree against Massie 
would give him the legal title. When he made the contract 
with Lamb, had he known the fact that Massie had not the 
legal title, and concealed it, equity could give him no relief. 
The concealment would have been a fraud on Lamb, which 
would have enabled him to annul the contract. But Watts 
acted in good faith, and being mistaken, unless some injury 
consequently resulted to Lamb, or an unreasonable delay fol- 
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lowed, equity would look with a favourable eye to the specific 
execution of the contract. 

Finding that the legal title was vested in Powell’s heirs to 
a part of the land embraced by the contract, Watts commenced 
a suit in chancery against them in the circuit court of the 
United States of Kentucky, and obtained a final decree for 
the land. In pursuance of this decree, a commissioner ap- 
pointed by the court, under a statute of Kentucky, executed a 
conveyance in the fall of 1826. 

In July 1826, a few months after Watts obtained a patent 
for the land, he tendered a deed to Waddle; and in November 
1826, after the decree was obtained against Powell’s heirs, it 
is insisted a deed was again tendered, both of which were re- 
fused by the defendant Waddle. 

The suit of Waddle, to recover back the consideration money, 
was commenced in October 1824; and prior to its commence- 
ment, Waddle offered to surrender the possession of the pre- 
mises. 

When this bill was filed by Watts, it appears, from the facts 
in the case, that he did not possess the legal title. The con- 
veyance under the decree against Powell’s heirs, had not, at that 
time, been executed. But this deed being afterwards obtained, 
. Watts may be considered as vested with all the title conveyed 
by it; and also the title under the patent, which was granted 
to him; and the question arises, under these facts, and other 
circumstances in the case, whether the complainants are en- 
titled to a specific execution of the contract. 

It appears from certain depositions taken in the cause, in 
the spring of 1829, that this property, since the purchase, has 
depreciated in value one half; but the witnesses do not state 
how much of that depreciation has taken place since 1822. 

The defendants’ counsel insist, that independent of the ob- 
jection founded upon the lapse of time, there are several ma- 
terial defects in the title of Watts; and that the court cannot, 
under such circumstances, compel the defendants to receive it. 

It is objected, that a suit is now pending in the general 
court of Kentucky, by one Henry Banks, who claims the 
warrant on which the entry was made, under which Watts 


claims; and it is alleged, that the decree against Powell’s heirs 
did not give Watts a good title. 
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In October 1821, it appears Banks filed his bill against John 
Watts and the unknown heirs of Ferdinand O’Neal, in which 
he stated that O’Neal was entitled to land for services as a 
captain, in the Virginia. line or continental establishment, 
amounting to at least four thousand five hundred acres; and 
that for a valuable consideration, he transferred his right to 
one Thomas Washington; that Washington, in November 
1790, authorised one Thomas Shields to make sale of said lands; 
and that on the lst of March 1791, for a valuable considera- 
tion, he transferred the said lands to the complainant. 

He further states, that after the above assignment to Wash- 
ington, O’Neal fraudulently transferred a warrant for four 
thousand acres of said land; and that a certain John Watts had 
procured grants for a part of the said four thousand acres, un- 
der an assignment from Francis and Charles Scott, made on 
the 11th of October 1799. And it is alleged, that Watts had 
full notice of the previous transfer by O’Neal, before the 
grants were obtained. The bill contains a prayer for a con- 
veyance of the land specified, and also for general relief. - 

The assignments set forth in the bill are proved by the ex- 
hibits in the case. 

Process appears to have been served on Watts the 24th Octo- 
ber 1821, and the cause was regularly continued until August 
1826; when an order was made, that public notice be given 
in a newspaper printed at Frankfort, to the unknown heirs of 
O’Neal, under a special statute of Kentucky. And from this 
time the cause seems to have been regularly continued, up to 
January term 1829. 

It is insisted, by the complainants’ counsel, that the pen- 
dency of this suit cannot affect, injuriously, the title of Watts; 
as the court of Kentucky has not jurisdiction of the subject 
matter, so as to transfer the title to land in Ohio; and that from 
the dixatory manner in which the suit has been prosecuted, it 
is manifest that Banks can have no expectation of success. 

The general court of Kentucky have jurisdiction of the con- 
troversy; and as process was served on the defendant Watts, 
their powers are ample’to enforce their decree, in personam, 
or to direct the execution of a deed, should the land be de- 


creed, by a commissioner, as the statute of Kentucky au- 
thorises. 
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Banks has certainly been dilatory in the prosecution of his 
suit, but it is by no means clear, that by his negligence, in 
this respect, he has lost any of-his original equity against 
Watts. And this is the question now under consideration. 
It is not the case of an innocent purchaser, for a valuable con- 
sideration, without notice; but, the inquiry is limited to the 
rights of the litigant parties. If Banks has been negligent, 
what vigilance has been shown by Watts, to terminate the 
controversy. 

It is said, there has been no rule for answer on Watts. The 
record does not show, whether there has been a rule for answer; 
and as such a rule, if entered, ought to appear, it may fairly be 
presumed that no such order has been taken. But this did 
not preclude Watts from taking an order, which would com- 
pel the complainant either to dismiss his bill, or bring it to a 
hearing. 

It would seem, therefore, if Banks has been negligent in 
pursuit of his rights, Watts has shown no vigilance in the de- 
fence of his. 

No part of the proceeding in the suit against Powell’s heirs, 
in the circuit court for Kentucky, is contained in the record, 
except the decree. The persons named defendants, are John M. 
Powell, Francis Powell, Robert Powell, Margaret P. Bledsoe, 
formerly Margaret P. Powell, wife of Joseph Bledsoe, Nancy 
J. Rickets, wife of Charles H. Rickets, formerly Nancy J. 
Powell, Mary B. Jones, wife of William Jones, formerly Mary 
B. Powell and William M. Powell and Susan W. Powell, 
Carr, and Fanny his wife, heirs and representa- 
tives of Robert Powell deceased. By the decree, the de- 
fendants were required to convey to the complainant, six 
hundred and eight acres of land particularly described in the 
decree. And if the defendants or any of them failed to make 
the conveyance, the court appointed John H. Hanna commiss- 
ioner, under the statute of the state, to make the deed. It is 
admitted, that the deed was duly executed by the commiss- 
ioner. 

* As the record of this case is not before the court, it does not 
appear whether process was served on all the above defend- 
ants, nor whether they answered the bill. But in reference 
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to the object for which this decree is introduced, the prepara- 
tory steps may be presumed to have been regularly taken. 

Several objections are made to thisdecree, It being entered 
against femes covert, it is insisted that the interest of the hus- 
bands cannot be affected by it. This seems to be considered 
as a matter of form by the complainants’ counsel; and if it be 
a matter of substance, it is contended that the full record would 
show that all necessary and proper parties were made by the 
bill. And it is denied that the decree furnishes any evidence 
that the husbands of the females named as having been married, 
were living at the time of the decree. 

The females are stated to be the daughters of Powell, and 
the wives of the persons named. This must be considered as 
conclusive of the fact that their husbands were living. If they 
had been dead, the females would not have been named as the 
wives of certain persons. Under the circumstances, no pre- 
sumption arises that the husbands are dead; nor can it be ne- 
cessary for those who impeach the decree to show that they 
are living. 

As the husbands of the daughters of Powell, where issue has 
been born, have a life estate in the premises in question, their 
interests cannot be affected in a case where they are not par- 
ties. 

That some or all of the persons referred to are possessed of 
this interest, may fairly be presumed from the circumstances. 
A decree, to be operative, must contain sufficient certainty in 
itself. It cannot be aided by presumption. 

It is clear, that the record at length could not obviate this 
objection. The defendants are named, and there is no refer- 
ence by which the decree could be made to operate on the 
rights of the husbands. But if it were admitted that a full 
record might obviate this objection, it is not incumbent on the 
complainants to produce it. It rests with them to make out 
their case. To obtain the object of their bill, it is essential to 
show that a clear title was tendered to the defendant Waddle, 
or at least, that they are able to make him a good title. And 
this they cannot show, unless there wasa full divestiture of the 
title from Powell’s heirs. 

It is also objected, that the widow of Robert Powell is still 
living, and is entitled to her dower in the premises. She is 
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proved to have been living since the commencement of this 
suit, and there is no evidence of her death; and one of the 
witnesses states that she had an agent or assignee at Chillicothe 
a few years since, claiming her right of dower. 

But it is contended, that the widow of Powell could not 
recover dower in this land, as, at most, he could only be con- 
sidered as holding the land in trust for Watts. In proof of 
this, the decree against his heirs is referred to. 

If such were the fact, under the law of Ohio the widow 
would not be entitled to her dower; but the decree referred to 
could not be considered as conclusive of the rights of the 
widow. ‘That decree may have been entered by collusion, or 
under circumstances that would not bind the parties to it, if 
the proper steps were taken to set it aside. It is presumed 
that the widow, in setting up her right of dower, would be 
permitted to show the nature of the title under which her hus- 
band claimed. This claim, therefore, may not be so destitute 
of all merit and legal propriety, as the counsel for the complain- 
ants seem to consider it. 

But the most decisive objection to the decree against 
Powell’s heirs is, it is contended, that it does not vest the 
legal title in Watts. 

A decree cannot operate beyond the state in which the juris- 
diction is exercised. It is not in the power of one state to 
prescribe the mode by which real property shall be conveyed 
in another. This principle is too clear to admit of doubt; but 
it is insisted, that the deed executed by the commissioner, 
under the decree, by virtue of a statute of Kentucky, was a 
legal conveyance in that state, and as such, by a statutory pro- 
vision, is good in Ohio. 

The words of the statute referred to are, ‘* that all deeds, 
mortgages and other instruments of writing for the conveyance 
of lands, tenements and hereditaments, situate, lying and being 
within this state, which hereafter may be made and executed 
and acknowledged or approved in any other state, territory or 
country, agreeably to the laws of such state, territory or coun- 
try, or agreeably to the laws of this state, such deed, mortgage 
or other instrument of writing shall be valid in law.” 

The deed executed by the commissioner in this case, must 
be considered as forming a part of the proceedings in the court 
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of chancery; and no greater effect can be given to it, than if 
the decree itself, by statute, was made to operate as a convey- 
ance in Kentucky, as it does in Ohio. 

The question then arises, whether, by a fair construction of 
the above provision, it is in the power of a court of equity, 
sitting in Kentucky, by force of its decree, to transfer real 
estate in Ohio. 

Can this effect be given to such decree by this statute? It 
is believed that no state in the union has subjected the real 
property of its citizens to‘the exercise of such a power. Nei- 
ther sound policy nor convenience can sustain this construc- 
tion; and unless the language of the statute be imperative, no 
court could sanction it. 

The legislature of Ohio could never have intended by this 
provision, to place the.real property of the citizens of that state 
at the disposition of a foreign court. The language used in 
the act does not require such a construction. It refers to deeds 
executed by individuals in any other state; and not to convey- 
ances made by the decree of a court of chancery. This is the 
true import of the section, and it does not appear that the 
courts of Ohio have given it a different construction. Thus 
construed, it promotes the convenience of non-residents who 
own lands in Ohio, and may desire to convey them; and in no 
point of view can it operate injuriously to the interests of citi- 
zens of the state. 

In this view it appears, that Watts did not acquire the legal 
title from Powell’s heirs under the deed of the commissioner; 
and consequently he was unable to convey the legal title to 
Waddle. 

The objections then to the deed tendered by Watts are, 
that the husbands of the femes covert named in the decree, 
were not made defendants, and that there is no divestiture of 
their right; that the right of dower remains in the widow of 
Robert Powell; and that, at most, Watts derived only an 
equitable estate under the decree against Powell’s heirs. 

These objections are deemed decisive by the court. Under 
the deed tendered to Waddle, he could not defend himself 
against an action of ejectment commenced by Powell’s heirs, 
or by any other persons claiming under a legal conveyance 
from them. A decree of a court in Ohio, having jurisdiction 
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of the subject matter, is necessary te give a legal effect to the 
decree in Kentucky. And even if this had been done, there 
would still exist serious objections to the title. 

The principle is too well settled to require any reference to 
authority in support of it, that a vendor to entitle himself to a 
specific execution of the contract must be able to make a clear 
title. No court of chancery will force a doubtful title on the 
vendee; and it is always necessary that the vendor should not 
only show a proper degree of vigilance on his part, but that 
in all things he had complied, or was able to comply, with the 
contract when he seeks a specific execution of it. 

Although in the present case a willingness has been shown 
by Watts to convey to Waddle the land embraced in the con- 
tract, it is evident that he cannot convey a good title. The 
title is not only shaded with doubt, but there are defects which 
eannot be obviated, except by the action of a court of equity. 
The contract .which is the foundation of this suit, was entered 
into by Lamb to get clear of a legal controversy; and if his 
assignee shall be compelled to accept a title radically defective, 
he would be left.in a worse condition than Lamb was in be- 
fore the compromise. ‘The consideration money has all been 
paid, and the result to the assignee would be, should he be 
compelled to receive the deed tendered, one or more law suits. 
The court are therefore clear, that the complainants, for reasons 
stated, are not entitled to a specific execution of the contract. 

A new ground of relief has been assumed in the argument 
here, that was not made in the circuit court; which is, that 
although this court should be of the opinion that a specific exe- 
cution of the contract ought not to be decreed, still, the com- 
plainants are entitled to a decree for the rents and profits of 
the land while it was in the possession of the defendants. 

The defendants object to this relief, first, because the bill is 
not so framed as to embrace it; and, secondly, because this 
claim was adjusted in the action at law, or might have been 
set up to lessen the demand of the plaintiff in that action. 

There is no rule of court or principle of law, which prevents 
the complainants from assuming a ground in this court, which 
was not suggested in the court below; but such a course may 
be productive of much inconvenience and of some expense. 

Although there is no specific prayer in the bill to be paid the 
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rents and profits, yet the court think that, under the general 
prayer, this relief may be granted. Under this prayer, any 
relief may be given for which the basis is laid in the bill. In 
this case the possession ef the land by the defendants is al- 
leged, and the demand for rents and profits would result from 
this fact. 

There is no pretence that this demand was taken into view 
in the action at law. As it consisted of unliquidated damages, 
it was not a proper subject for an offset; and it appears that 
the judgment at law was rendered for the consideration money 
and interest. 

That part of the decree of the circuit court which refused a 
specific execution of the contract, is affirmed; but in order to 
afford relief for the rents and profits, the decree dismissing the 
bill is opened, and the cause remanded for further proceedings. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
Ohio, and was argued by counsel; on consideration whereof, 
it is ordered, adjudged and decreed by this Court, that that 
part of the decree of the said circuit court in this cause which 
refused a specific execution of the contract, is affirmed; but in 
order to afford relief for the rents and profits, it i@further or- 
dered and decreed by this Court, that the decree of the said 
circuit court dismissing the bill is hereby opened, and that this 
cause be and the same is hereby remanded to the said circuit 
court for further proceedings to be had therein, according to 
law and justice, and in conformity to the decree of this Court. 
And it is further ordered, that each party pay his own costs 
in this Court. 
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Louis M’Lang, Executor oF ALLEN M’LANg, DECEASED, 
Cramant or A Morety or THE ForFreITrureE OF THE 
Supe Goop Frrenps, APPELLANT y Tue UNITED Srares. 


The ship Good Friends, and her cargo of British merchandise, owned by Stephen 
Girard a citizen of the United States, was seized by the collector of the 
De@jaware district, on the 19th of April 1812, for a violation of the non-inter- 
course laws of the United States, then in force. The ship and cargo were 
condemned as forfeited, in the district and circuit court of the Delaware dis- 
trict. On the 29th July 1813, congress passed an ‘‘ act for the relief of the 
owners of the Good Friends, &c.,’”? and a remission of the forfeiture was 
granted by the secretary of the treasury, under the authority of that act, with 
the exception of a sum equal to the double duties imposed by an act of con- 
gress passed on the Ist of July 1812. The collector was entitled to one moiety 
of the whole amount reserved by the secretary of the treasury, as the condition 
of the remission. 

Where a sentence of condemnation has been finally pronounced in a case of 
seizure, this court, as an incident to the possession of the principal cause, has 
a right to proceed to decree a distribution of the proceeds, according to the 
terms prescribed by law. And it is a familiar practice to institute proceedings 
for the purpose of such distribution, whenever a doubt occurs as to the rights of 
the parties, who are entitled to share in the distribution. 

The duty of the collector in superintending the collection of the revenue, and of 
making seizures for supposed violations of law, is onerous and full of perplexity. 
If he seizes any goods, it is at his own peril; and he is condemnable in dama- 
ges and costs, if it should turn out upon the final adjudication, that there was 
no probable cause for the seizure. Asa just reward for his diligence, and a 
compensation for his risks; at once to stimulate his vigilance and secure his 
activity; the laws of the United States have awarded to hi:n a large share of the 
proceeds of the forfeiture. But his right by the seizure is but inchoate; and 
although the forfeiture may have been justly incurred, yet the government has 
reserved to itself the right to release it, either in whole or in part, until the 
proceeds have been actually received for distribution; and in that event, and to 
that extent, it displaces the right of the collector. Such was the decision of 
this court in the case of the United States v. Morsis, 10 Wheaton, 246. 

But whatever is reserved to the government out of the forfeiture, is reserved as 
well for the seizing officer as for itself; and is disttibutable accordingly. The 
government has no authority, under its existing laws, to release the collector’s 
share as such, and yet to retain to itself the other part of the forfeiture. 

In point of law, no duties, as such, can legally accrue upon the importation of 
prohibited goods. They are not entitled to entry at the custom house, or to 
be bonded. They are, ipso facto, forfeited by the mere act of importation. 


APPEAL from the decree of the circuit court of the United 
States for the district of Delaware. 
The material facts of the case appear in the following agreed 
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statement made in the circuit court, and brought up to the su- 
preme court of the United States, to wit: 

‘¢On motion of C. A. Rodney, on behalf of Colonel A. 
M’Lane, collector of the Delaware district, for a distribution 
of the forfeiture decregd by the court, of which the said A. 
M’Lane ciaims one full moiety of the whole exacted from, and 
paid by the claimant, the following statement of facts is agreed 
to, and submitted to the court by the counsel on both sides: 

‘¢ The ship Good Friends, laden with the cargo above dated 
consisting of goods, wares, and merchandise, of British growth, 
produce or manufacture, was seized, as prohibited, by the said 
A. M’Lane, collector as aforesaid, within the district afore- 
said, on the 19th of April 1812, for a violation of the acts of 
congress, in such case made and provided: the said ship and 
cargo were afterwards libelled, and prosecuted to condemna- 
tion, in the district court of the Delaware district; and the sen- 
tence of that court was afterwards affirmed on appeal by a de- 
cree of the circuit court, from which decree an appeal was not 
prosecuted. 

‘¢ That, by virtue of an act of congress, entitled, “ an act for 
the relief of the owners of the ships called the Good Friends, 
the Amazon, and the United States, and their cargoes, and also 
of Henry Bryce, passed the 29th July 1813, upon the petition 
of Stephen Girard, claimant of the cargo of the ship Good 
Friends as aforesaid, a remission of the forfeiture was granted 
by the secretary of the treasury, with the exception of a sum 
equal to the amount of the double duties imposed by an act of 
congress passed on the Ist of July 1812: that the said sum 
was afterwards paid by the said S. Girard, to C. J. Ingersoll, 
district attorney of the United States for the district of Penn- 
sylvania. 

‘¢ That it has been decided by the treasury department, that 
the said Allen M’Lane is entitled to one moiety of the addi- 
tional duties imposed by the act of 1st July aforesaid, on goods 
not prohibited, and which is therefore undisputed, but not toa 
full moiety of the whole sum exacted from the said S. Girard, 
and paid as aforesaid; whereas, the said A. M’Lane, collector 
as aforesaid, insists that he is legally and justly entitled toone 
full moiety of the whole amount paid as aforesaid, considering 
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it all as forfeiture; inasmuch as the cargo of the ship Good 
Friends consisted entirely of goods prohibited, and not subject 
to any duty; and that whatsoever portion was not remitted is to 
be consjdered as forfeiture; and that, as the sum exacted is 
one and indivisible, he is entitled to a full moiety of it. 

“It is further agreed, that a decree pro forma be entered 
on this motion against the said A. M’Lane, for the purpose of 
bringing this question before the supreme court of the United 
States for final decision; and that an appeal be entered, in due 
form, from such decree, and that this statement of facts, with 
the records, exhibits, depositions and documents herein re- 
ferred to, be transmitted to the said supreme court for hearing, 
at the ensuing term.”’ 

The particular facts referred to in the statement, appeared at 
large on the record of the proceedings in the district and cir- 
cuit courts. The following are abstracted from the record: 

The seizure was made on the 19th of April 1812, at New 
Castle, in the state of Delaware. The libel was filed on the 
5th May 1812. The goods were appraised and delivered to 
claimant upon bond, with sureties for the appraised value, the 
9th May 1812. The decree of condemnation in the district 
court, was given the 17th April 1813, and, the same day, an 
appeal to the circuit court was entered. 

This decree was affirmed in the circuit court on the 29th 
September 1818; subject to the operation of the act of con- 
gress of 29th July 1813, and the remission of February 1813, 
1814, 

On the same day an appeal was entered to the Supreme 
Court of the United States, which was not prosecuted. 

In March 1812, Mr Girard: presented a memorial to con- 
gress, praying for relief. 

On the 29th July 1813, an act of congress was passed, of 
which the following is a copy, to wit: 

‘¢ An act for the relief of the owners of the ships called the 
Good Friends, the Amazon, and the United States, and their 
cargoes; and also of Henry Bryce. 

‘¢Section 1. Be it enacted by the senate and house of re- 
presentatives of the United States of America, in congress 
assembled, that the owners of the ships called the Good Friends, 
the Amazon and the United States, and of the cargoes on board 
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said vessels, which vessels arrived in the month of April 1812, 
in the district of Delaware, from Amelia Island, with cargoes 
that were shipped on board said vessels in the united kingdom 
of Great Britain and Ireland, shall be entitled to, and may avail 
themselves of all the benefits, privileges and provisions of the 
act entitled, ‘an act directing the secretary of the treasury to 
remit fines, forfeitures and penalties in certain cases,’ passed 
on the 2d day of January last past, in like manner, and on the 
same conditions as though said vessels had departed from the 
kingdom aforesaid, between the 23d day of June and the 15th 
day of September, mentioned in said act, and had arrived 
within the United States after the 1st day of July last.” 

The district judge of the United States, for the district of 
Delaware, certified the following statement of facts to the secre- 
tary of the treasury of the United States, on the 25th Novem- 
ber 1813. 

‘¢ Having inquired into the facts stated in the annexed peti- 
tion, after reasonable notice thereof had been given to the dis- 
trict attorney and the collector of Wilmington, 1 do find, 
and cause to be stated to the secretary of the treasury of the 
United States: 

‘¢1, That Stephen Girard, the petitioner, is a citizen of the 
United States, as stated in his petition. 

‘¢2. That the said petitioner is the owner of the ship Good 
Friends and her cargo, and that he was the owner at the time 
of the shipment of the cargo at London, and also at the time 
of the arrival of the ship and cargo in the district of Delaware. 

‘¢ 3. That the said ship and cargo arrived in the said district 
of Delaware, before the declaration of war, to wit, in the month 
of April 1812, and were thereupon seized and prosecuted, as 
forfeited for a breach of the non-importation laws. 

The following protest was presented by Allen M’Lane, 
Esq. November 25, 1813. 

“ On motion, on behalf of the collector of the Delaware dis- 
trict, in the case of the petition of S. Girard for the remission 
from forfeiture of his ship Good Friends and cargo, which had 
arrived in the Delaware district from London, via Amelia 
Island, and was thereupon by the said cellector, acting from 
his own knowledge of the matter, seized and forfeited, and in 
pursuance to instructions from the secretary of the treasury, 
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bearing date the 6th of May, A.D. 1812, libelled in the dis- 
trict court, for the Delaware district, and afterwards condemned 
as forfeited, by the sentence of the said court, whereby a right 
to one moiety or half part of the appraised value of the said 
ship and cargo became vested in the said collector: it is sug- 
gested and alleged by the said collector, that the right and in- 
terest which thus vested in him by virtue of the said seizure, 
forfeiture and sentence of condemnation, in the said moiety of 
the said ship and her cargo, was absolute and indefeasible, so 
long as the said sentence of condemnation remained in force; 
so that by no act of congress, passed subsequently to the said 
sentence of condemnation, could such his right or interest be 
affected, impaired or divested: and it is therefore insisted on 
behalf of the said collector, protesting against the allowance of 
the prayer of the said petition, or the said petitioner obtaining 
the benefit thereof, that this court should not, by its certificate 
or act upon the said petition, impair or infringe the right of 
the said collector in the said moiety of the said ship and cargo; 
and to the end that this allegation and protest may appear, that 
a copy thereof may be annexed to the honourable district 
judge’s certificate and act upon the said petition. 

‘¢ And it is further suggested by the said collector, that the 
act of congress, under which the petition is presented, was not 
intended in its provisions to extend to any case in which a 
sentence of condemnation had been rendered, but only to the 
cases from Amelia Island, which were sub judice, and unde- 
cided at the time of passing it; and the case of the Good Friends 
having been regularly prosecuted to condemnation before the 
passing of the said act, it is thereupon ordered and directed by 
his honour the judge, that a copy of this suggestion be trans- 
mitted to the secretary of the treasury, with the certificate in 
this case granted by this court.” 

The remission by the secretary of the treasury on the 24th 
of February 1814, was in these terms: 

‘¢To all to whom these presents shall come, I, George 
Washington Campbell, secretary of the treasury of the United 
States, send greeting: 

‘«« Whereas a statement of facts bearing date the 25th day of 
November 1813, together with the petition of Stephen Girard, 
owner of the ship Good Friends, and cargo thereto annexed, 
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touching the forfeitures and penalties which, by reason of the 
importation of certain merchandise in the said ship Good 
Friends, have been incurred under a statute of the United 
States, entitled ‘an act to interdict the commercial intercourse 
between the United States, and Great Britain and France and 
their dependencies, and for other purposes,’ and a statute en- 
titled ‘an act concerning the commercial intercourse between 
the United States and Great Britain and France, and for other 
purposes,’ and the statute supplementary to the last men- 
tioned statute, has been transmitted to the secretary of the 
treasury, by the judge of the United States for the district of 
Delaware, pursuant to the statute of the United States, entitled 
‘an act to provide for mitigating or remitting the forfeitures, 
penalties or disabilities accruing in certain cases therein men- 
tioned,’ and pursuant to two other statutes of the United 
States, one of which is entitled, ‘an act for the relief of the 
owners of the ships called the Good Friends, the Amazon, and 
the United States, and their cargoes, and also of Henry Bryce;’ 
and the other, which is therein referred to, is entitled ‘an act 
directing the secretary of the treasury to remit fines, forfeitures 
and penalties in certain cases,’ as by said statement of facts 
and petition, remaining in the treasury department of the 
United States, may fully appear: and, whereas I, the said 
secretary of the treasury, have maturely considered the said 
statement of facts and petition; and, whereas, it has been 
proved to my satisfaction that the goods, wares and merchan- 
dise, by the importation whereof the forfeitures and penalties 
aforesaid have been incurred, were, at the time of their ship- 
ment and importation, bona fide owned by a citizen of the 
United States, and the said forfeitures and penalties were in- 
curred, without wilful negligence or intention of fraud: 

‘«¢ Now, therefore, know ye, that I, the said secretary of the 
treasury, in pursuance of the directions of the said act entitled, 
‘an act for the relief of the owners of the ships called the 
Good Friends, the Amazon and the United States, and their 
cargoes, and also of Henry Bryce; and by virtue of the power 
and authority vested in.me, by the aforesaid several other acts, 
do hereby remit to the petitioner aforesaid, all the right, claim 
and demand of the United States, and of all others whom- 


soever, to the whole or any part of the fines, penalties and 
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forfeitures incurred as aforesaid, upon the costs and charges 
that have arisen, or may arise, being paid, and on payment of 
the duties, which would have been payable by law on the 
goods, wares and merchandise imported in the said ship 
Good Friends, if the same had been legally imported into the 
United States after the 1st day of July, one thousand eight 
hundred and twelve; and also, do hereby direct the prosecu- 
tion or prosecutions, if any shall have been instituted for the 
recovery thereof, to cease and be determined, on payment of 
the costs, charges and duties as aforesaid.” 

This case was argued by Mr Jones and Mr Sergeant for the 
appellant: and by Mr Taney, attorney-general of the United 
States, for the appellees. 


By Mr Sergeant, for the appellant, it was contended; that the 
decree of the circuit court ought to be reversed, and a decree 
rendered in favour of the appellant; because the amount di- 
rected by the remission to be paid to the United States was in 
fact and in law a portion of the thing forfeited, or of the pro- 
ceeds thereof; and was so directed and ordered by virtue of 
the power derived from the forfeiture; and therefore, the ap- 
pellant is entitled to a full moiety thereof. 

Was not the late Allen M’Lane entitled, and are not his 
personal representatives entitled to one equal moiety of what 
was reserved by the government, out of the forfeiture of the 
cargo of the ship Good Friends ? 

The right to the moiety of what has been received, beyond 
the amount of the single duties, is admitted. That matter is 
disposed of, and finally decided. 

The question, therefore, is, whether he is not entitled, also, 
to a moiety of the residue, or of that sum which is equal in 
amount to what are denominated the single duties. In other 
words, whether the sum reserved is divisible, so that one part 
of it is to be dealt with and considered as forfeiture, and the 
other part as not being forfeiture. 

It is contended, and an endeavour will be made to maintain, 
that the whole is forfeiture, and to be dealt with and disposed 
of accordingly. That there is no ground for a distinction to 
the prejudice of the collector. That such distinction as has been 
made is entirely arbitrary (mitiori sensu) and unwarranted. 
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Before proceeding to refer to the several acts of congress 
upon this subject, it is necessary to state some dates. 

The seizure was made by the collector, A. M’Lane, at New 
Castle, in the state of Delaware, the 19th April 1812. The 
libel was filed the 5th May 1812. The condemnation in the 
district court was upon the 17th April 1813. The act of con- 
gress for the relief of the owner of the Good Friends was 
passed on the 29th July 1813. The remission by the secre- 
tary of the treasury was granted upon the 24th February 1814. 
The decree of condemnation was affirmed in the circuit court 
the 29th September 1818. Mr M’Lane protested against the 
remission on the 25th March 1813. 

The several acts of congress material to the case, are, first, 
the act of the 29th July 1813, which is set out in the case 
agreed, 4 Laws U. S. 581. This act refers for the mode and 
measure of relief to the act of 29th January 1813. That is 
found in 4 Laws U.S. 485. The difference between the cases 
provided for by the act of 29th January 1813 and the present 
case, is obvious. ‘Those were cases of goods brought in after 
the duties were doubled; this case is one of goods brought in 
before that period. 

The other acts are the act doubling the duties, passed on the 
Ist July 1812, 4 Laws U. S. 459. The act of 29th January 
1813 refers to the act for mitigating and remitting penalties, 
of 3d March 1797, to be found in 2 Laws U. S. 585. The 
difference between the acts of 1813 and the general act of 
1797, consists in several very important particulars. 1. The 
facts to be proved under the act of 1797, are not required to be 
proved under these acts. 2. By the acts of 1813, no discretion 
is given to the secretary of the treasury. 3. The terms of 
remission are prescribed by the law, and not left to the secre- 
tary, as by the act of 1797. 

This act, 29th July 1813, is therefore neither more nor less 
than a legislative remission, applying, retrospectively, to the 
relief of forfeitures incurred before the passing of the’ act. 
This is a most material circumstance, to be borne in mind 
throughout the present case. 

It was a relief in cases to which no existing power applied, 
upon terms which no existing law prescribed. It was an act 
of legislative grace and pardon, of a very peculiar character. 
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As between the United States and the claimants, such an 
exertion of power was well enough, and is not to be com- 
plained of. As respects third persons, whese rights and inter- 
ests were already vested, and were to be affected, it is another 
question. 

The acts under which the forfeiture in the case of the Good 
Friends accrued, and the acts under which the rights of Col- 
onel M’Lane became vested, were the following: 

The first was the act of Ist March 1809, 4 Laws U.S. 211, 
sect. 4, 5. The act of 28th June 1809, sect. 1, 2, 4, 4 Laws 
U. S. 237. The act of 1st May 1810, sect. 3, 4 Laws U. S. 
305. The act of 2d March 1811, 4 Laws U.S. 339. Under 
these acts, all importation was prohibited. No goods could 
be entered, or become liable to duty. They were all subject 
to seizure and condemnation. 

By these acts it will be seen, that penalties and forfeitures 
were to be imposed and distributed according to the provisions 
of the ninety-first section of the act of the 2d March 1799. 
That provision is in 3 Laws U. S. 136, sect. 91, page 223. 

These are all the acts or parts of acts it is material now to 
refer to. 

The question, then, is upon the true interpretation and 
meaning of the act of the Ist July.1812, keeping in view all 
the acts and parts of acts already referred to? It is not neces- 
‘sary now to inquire into the general power of congress upon 
the subject of forfeitures incurred. So far as respects the 
property relinquished by the act, the collector now acquiesces; 
although he protested at the time, and considered himself very 
much injured. 

But as to that part which was not relinquished, but was re- 
tained by the United States, the question is upon the interpre- 
tation of the act, involving, quoad hoc, the power of congress. 
Could congress, not only relinquish a part of the forfeiture in- 
curred, to the prejudice of the collector’s rights; but could 
they also, of the portions reserved, give to the United States 
a larger portion than to the collector? It is considered clear 
that they could not. 

By the seizure, the collector had a right in the property 
seized, to the extent of one half, to be consummated by con- 
demnation. Jones y. Shore, 1 Wheat. 462. Van Ness v. 
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Buel, 4 Wheat. 74. United States v. Morris, 10 Wheat. 
246, 292, 293. 

2. There existed no law which conferred upon the secretary 
of the treasury, or upon any one else, a power of remission, 
so as to impair that right, or to prevent or diminish its enjoy- 
ment by the collector. It may be, that it was within the scope 
of the president’s power of pardon, though that is a question- 
able point. It has once been before this court (United States 
v. Lancaster), but was not decided. It does not arise here, 
for the pardoning power has not been interposed. 

3. Congress have no such power, that is to operate by legis- 
lation upon pre-existing vested rights. 

4. Wherever congress have legislated upon the subject of 
remission, it has always been witha saving of pre-existing 
rights. And such they have always considered to be the rights 
acquired by seizure. 

Of this there is the plainest evidence in the act of 3d March 
1797, 2 Laws U. S. 585, sect. 3. Cited, United States v. 
Morris, 10 Wheat. 246. There is, also, plain evidence of this 
in the act of 28th June 1809, 4 Laws U. S. 237, sect. 2. 

There is very powerful evidence of this also in the fact, 
that every law creating penalties and forfeitures, gives a spe- 
cial power of remission, prospectively. So that it may be said 
to be the sense of the legislature, as it is of the judiciary, that 
the right is vested by the seizure and prosecution, subject only 
to such qualified power of remission as then existed by law. 
Colonel M’Lane, the collector, might well contend, as he 
did, that there was no power by subsequent legislation to touch 
his share of the forfeiture. He is fully sustained in it; for 
such appears to be the uniform understanding, without excep- 
tion. 

5. Under the general law, the secretary of the treasury has 
clearly no power to remit or relinquish the collector’s part, eo 
nomine. Margaretta, 2 Gall. 515. 

6. No duties were by law payable upon these goods. No 

“duties could accrue upon them. Duties by law accrue, and 
are payable only upon goods imported, according, to law. 
No duties are or can be payable upon goods brought in 
contrary to law, and in violation of law. They cannot be, 
for the most obvious and conclusive reasons. Duties ac- 
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crue, riot upon arrival in the United States, but upon arrival 
at the port of entry. United States v. Vowell, 5 Cranch, 
368. Arnold v. United States, 9 Cranch, 104. S. C. 1 Gall. 
348. 

But forfeiture to the United States also accrues, at latest, 
immediately upon arrival in the United States, and before 
arriving at the port of entry. No matter when the seizure 
takes place, it has relation back to the time of offence com- 
mitted, and overreaches a bona fide sale. This has been de- 
cided upon the very acts now in question. United States v. 
1960 Bags of Coffee, 8 Cranch, 398. United States v. The 
Mars, 8 Cranch, 417. So, in Gelston v. Hoyt, 3 Wheat. 146, 
311. “ A forfeiture attaches in rem at the moment the offence 
is committed, and the property is instantly divested.”’ If it 
be instantly divested as to the former owner, it is, of course, 
instantly vested in the United States; but no duty is payable 
upon goods belonging to the United States. 

The goods in question, therefore, were never liable to duties. 
No duties were by law payable upon them, and no duties could 
be charged upon them. They could not be entered or bonded. 
No duties acerued uponthem. For, 1. They were not legally 
imported. 2. They were forfeited to the United States 
before arrival in port, and before duties could accrue. 3. That 
forfeiture was consummated by seizure, and conclusively 
proved by condemnation. It overreached every thing. 

7. It need only be added for the entire understanding of the 
question, that in this forfeiture, accrued and perfected before 
duties could accrue, the collector had by law a vested right to 
a moiety. It was his by contract, as much as his salary; as a 
part of the emoluments of his office; or as a reward for his spe- 
cial exertions, exposure and sacrifice. 

In these cases it was very well earned; it cost him great 
labour, and exposed him to a contest with powerful adversa- 
ries. He stood alone against a host. No doubt it was sub- 
ject to existing laws. No doubt it was subject to existing 
rights; but it was not subject to new or subsequent laws; nor 
to newly created rights. One-half of whatever might be re- 
covered by the United States, belonged by law and by con- 
tract to the collector. The collector’s part, as such, cannot be 
remitted. Margaretta, 2 Gall. 522.’ 
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It is not intended, however, to examine the general power 
of congress, nor to ask this court to perform the invidious duty 
of limiting an exercise of power by congress. Let it be ad- 
mitted for the present purpose, that congress can by a legisla- 
tive remission, release the forfeiture, and disappoint the just 
expectations of the collector, as an incident. Can congress do 
still more? can congres reserve to the United States, a por- 
tion of the forfeiture, giving up entirely that of the collector? 

The proposition is too extravagant to be admitted for a mo- 
ment. The intention to do so, is too manifestly unjust to be 
imputed. Respect for congress forbids the imputation. 

Mark what the effect would be. The policy of these acts 
of grace towards importers, is not to be questioned now. 
But this is clear: it gave to the offenders the full benefit of 
the non-importation laws; at the expense of the rest of the 
community. They had in effect the fruits of a monopoly. 
The United States, too, are to reap a harvest. The collector 
alone, who has toiled and suffered in the service, is to go un- 
paid and unrewarded. This oughtnottobe. This cannot be. 

The treasury, it is admitted, has been properly cautious in 
avoiding the responsibility of a decision of this question. A 
court of justice experiences no such difficulty, and practises no 
such caution. It pronounces its judgments according to the 
right. Upon the ground of right, it is asked, whence is any 
such power derived, as that asserted for the United States? 

This, then, was the state of things when the act of July 
1813 passed. No duties had accrued, or were payable. The 
goods were forfeited, in fact and inlaw. The forfeiture was 
fixed by the condemnation. The right to one half was by 
law vested in the collector. An application was made to 
congress for relief. Congress gave it by the act of July 1813. 
What is the just and legal interpretation of that act? 

It is not necessary to remind the court, that such an inter- 
pretation is always to be given, if possible, as is consistent with 
justice and the rightful power of the legislature. Nothing 
but express words can extort a different construction, even 
from an act of a parliament said to be omnipotent: still less of 
an act of a constitutional congress, whose power is limited by 


written law, and by a cautious respect for the rights of the 
citizen. 
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What, then, is the ¢rue construction of the act in question? 

1. There are no express words, it must be admitted, requir- 
ing an unjust construction of the act, to the injury of the col- 
lector. 2. There is nothing which shows this to have been 
the intention. But the contrary: for, 3. The reservation is 
one and entire, without discrimination or distinction. The 
whole reservation is of one character. It ald derives its 
efficacy from the same source; namely, forfeiture: giving up a 
part, and retaining the rest by right offorfeiture. 4. The true 
character of the act is that of relinquishment or remission of a 
part. ‘The title of the act, and all the provisions demonstrate 
this. 

It is proper here to notice an incident in the case, which 
may perhaps appear, at first view, to have some influence upon 
it. It seems that the goods were given up on bonds for the ap- 
praised value the 9th May 1812. The only authority for such 
a delivery is that contained in the eighty-ninth section of the 
act of 1799, 3 Laws U. S. 221. 

On this it is to be observed; that it is no part of the case 
stated. Why not, is obvious: for it was unauthorised by law. 
The non-intercourse acts did not adopt this provision in the 
collection law, expressly or impliedly. The reason of it was 
that it did not apply. Goods were not importable under the 
law. The treasury remonstrated against it. 

2. If it had applied, it would not have altered the question 
of forfeiture, nor the question of distribution. They do not 
depend upon the mode of proceeding. It is wholly disre- 
garded by the act of 29th July 1813. That act takes up the 
matter upon the original simple ground of forfeiture, without 
regard to this proceeding. It fixes the forfeiture to be in- 
sisted upon in gross. It does not say “ in addition” to duties. 
It in fact, and in the plainest possible way, disregards that in- 
cident, and takes up the matter entirely de novo. If any thing 
had previously been paid, it could only be a credit under this 
act, whether paid as duties or otherwise. So the treasury con- 
strued it. 

What, then, was the inéention of the act? It was a just 
and honest intention. ‘To do justice to the country, and at 
the same time to do justice to the confessedly meritorious officer. 
To give to the United States an amount equal to the duties 
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which would have accrued if the importation had been legal; 
and to the collector, a like amount. The duties that would 
have accrued were the single duties. The goods arrived be- 
fore the duties were doubled. 

What was the made adopted to accomplish this purpose? 
To fix a sum equal to twice the amount of duties. This 
precisely accomplished the purpose. The mention of “duties” 
was merely a reference to fix the amount according to this 
view. 

It was not to charge duties, but only to ascertain a sum. 
So it has been understood by the treasury. If any part was 
‘¢ duty,” the whole was duty. But the treasury has agreed that 
one moiety was forfeiture, and that of that moiety the collec- 
tor is entitled to one half. This concession (too plain to be 
withheld) is an admission which inevitably goes to the whole: 
for, as the reservation is one and entire, if any part was 
forfeiture, the whole was forfeiture, and none was duty. 
Upon any other construction, the United States would get 
three-fourths, and the collector only one-fourth. He would 
be stripped of his-due proportion, even of the remnant that was 
retained of that entire and large forfeiture of the whole cargo, 
of which a moiety so clearly belonged to him. 

On these grounds it is submitted that the title of the appel- 
lant is plain. The partnership between the United States and 
the collector, established by law, continues throughout. It is 
not to be supposed that when the United States, by their own — 
act, diminished the joint stock, without the consent and 
against the remonstrances of the collector, to his great preju- 
dice; they intended also by their own mere power, to do him 
still further wrong by changing the proportions of interest in 
what remained, and appropriating to themselves (at his ex- 
pense) the largest share of what remained. Less than 
“ equality,” cannot here be ‘‘ equity.” 


Mr Taney, attorney-general, contra. 

The principles which regulate the case now before the court 
have been decided in the case of the United States v. Morris, 
10 Wheat. .289. The settlement by the treasury with the 
owner of the Good Friends and her cargo, settles the case. Its 
being a remission by an act of congress, does not change the 
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principles by which the case is governed. The remission does 
not derive its authority from the act of congress of 1813; that 
act was intended only to justify what might perhaps be doubt- 
ful. The power to remit existed prior to that act. 

The ship Good Friends arrived in the Delaware in April 
1812; and on the Ist of July of that year the act imposing 
double duties was passed. The double duties were imposed as 
a penaltv; and this principle was assumed at the treasury and 
acted upon in the case: but as to the single duties, they would 
have been due if the vessel had arrived after the Ist of July; 
and as to these duties, the importation was treated as if it had 
been legal. The settlement in the case of this ship was the 
same with those which were made in similar cases. 

An examination of the act of the 29th July 1813, will show 
that it was not an act conferring new powers, but it gave relief 
on the same terms as the act referred to; and we must look to 
the law of July 1, 1812, to see what were the benefits in- 
tended to be conferred by the act of July 29, 1813, for the 
relief of the owners of the ships Good Friends and Ama- 
zon, &c. 

The remissions under the act of January 2, 1813, wer 
made on payment of the duties; and the act of July in favour 
of the collector was intended to put this case on the same foot- 
ing; except that an additional penalty is imposed by the act, 
and the rights of parties must be determined by the act of 
January 2, 1813. In all these cases they were forfeitures, and 
within the power of the secretary of the treasury to remit; and 
the act was passed on account of the magnitude of the case. 
Cited the message of the president of the United States to con- 
gress of 4th March 1812; also the report of Mr Gallatin, 
secretary of the treasury of 18th March 1812. 

The importations against the non-intercourse laws at that 
period are stated in the report of Mr Gallatin, to amount to 
about eighteen millions of dollars; and they would have given 
duties to the amount of five millions. Mr Gallatin expressly 
states, that all these cases came under the remitting power of 
the secretary of the treasury, but asked the interference of 
congress. There was a report of a committee of congress 
sanctioning the power of the secretary, but this was not adopt- 
ed; and the law of January 2, 1823, originated from that cir- 
cumstance. 
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In all these cases seizures had been made, and the law put 
the importations on the same footing as if they had been 
legal, and the claims of the seizing officers were not regarded. 
The whole course of proceedings at the treasury has been ac- 
cording to this construction. To change this construction 
now, would unsettle millions; and the government would be 
bound to refund one half of what was received as duties. 

The case of the United States v. Morris, 10 Wheaton, 289, 
was under the same non-intercourse law as that to the penal- 
ties of which the Good Friends was subjected. The remission 
of the secretary of the treasury in that case reserved five hun- 
dred dollars, to be distributed among certain officers. The 
seizure gives no absolute right to the seizing officer; but all is 
subject to the power of the secretary of the treasury, to dis- 
pense with the forfeiture on equitable principles. Upon a full 
examination of the questions in this case, these positions may 
be sustained. 

1. The seizure of the Good Friends was for the same cause 
with the seizures mentioned in the act of January 2, 1813. 
2. The rights acquired by the seizing officer were of the same 
nature and description with those acquired by the collector, 
upon the seizures mentioned in the act of January 2, 1813. 
$3. The Good Friends, as well as the other vessels, were seized 
for a violation of the non-intercourse laws. 4. The seizures 
were made subject to the power of remission given in the 18th 
section of the non-intercourse law: and the rights of the seiz- 
ing officer were inchoate and conditional, and might be remit- 
ted at any time before the collection of the money. 5. The 
acts of January 2, 1813, and July 29, 1813, did not give the 
power of remission. It directed the power to be exercised in 
certain cases. 6. It has been the settled practice of the govern- 
ment to receive for itself, exclusively, the amount of duties due 
upon a lawful importation, and to give no part of it to the 
officer. 

If in this case the appellant is entitled to a share of the du- 
ties due on a lawful importation, the five millions received 
upon the remissions under the act of January 2, 1813, must 
be divided, and the one half refunded to the seizing officer. 
The settled practice of the government would not now be dis- 
turbed by the court, unless the case was a clear one under the 
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law. 7. The court have sanctioned the interpretation of the 
executive officers, and decided this case in effect in the case of 
the United States v. Morris, 1 Payne, 209; 10 Wheat. 289, 
290, 291, 292, 296. 

The remission is not in the nature of a pardon, but of a 
relief in equity—a restoration to his legal rights as a lawful 
importer. The collector seizes subject to such equity; and if 
the secretary decides the equity against the United States, the 
collector is entitled to nothing. 

The form in which it has been found necessary to bring for- 
ward this question shows that the collector has no legal vested 
right. Who could call for the money to be brought into court? 
The United States never directed satisfaction to be entered. 
They refuse to prosecute further. How can the collector 
proceed? Who is to ask that the money be brought into 
court? Who is to be ordered to bring it in? 

8. There can be no reason for regarding this portion as for- 
feiture, under the true meaning of the act of congress. The 
question is, whether the legal duties are a part of this forfei- 
ture contemplated by the act of March 2, 1799, chap. 128, 
sect. 89, 91; 3 vol. 221, 223. 

The right of the collector is founded on the act of March 1, 
1809, 4 vol. 211, sect. 18. Did congress mean by this lan- 
guage, where the forfeiture was remitted, to give to the col- 
lector the one half? 1. Where they authorised the forfeiture 
to be remitted, they certainly intended that the legal duties 
should be paid. 2. They contemplated a case of unlawful 
importation—a breach of the non-intercourse—for the penalty 
is inflicted, and the power of remission given in such cases. 
3. Where they directed the distribution of the penalty, did 
they mean ‘the legal dues upon a lawful importation? 

If this be the interpretation, the relief must always be 
imperfect; for the United States, in order to protect them- 
selves, must exact from the merchant more than the legal du- 
ties. The innocent must always suffer, or the United States 
must lose a part of its revenue, and divide the duties with the 
collector. 

Those who imported goods from England, without a know- 
ledge of the declaration of war, were free from all blame. 
They ought not to suffer. It is said they made large profits. 
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Is the public to lose? The seizure, in that case, is a positive in- 
jury. Ifthere was no seizure, the goods would be entered, and 
the public receive the duties without abatement. 

The government divides the forfeiture; it divides whatever 
is gained by the vigilance of the officer. This is the compen- 
sation for his responsibility—for the enemies he makes—the 
friends he disobliges. 

Such was the situation of the collector in the case before the 
court, and he received as his reward, twenty-seven thousand 
dollars. 

It is said that this release was by virtue of the law passed 
after this seizure, and not before; and that different terms are 
required, and therefore the power was derived from the law of 
1813. To this it is answered, that the terms are superadded by 
the legislature, and the collector therefore had no right to com- 
plain. See act of 1797, 2d vol. 585. Act of January 2d, 
1813, 4th vol. 485. 

The legislature left the power as it stood, but the officer 
who might remit, refused to do it unless the additional cir- 
cumstances were proved. The legislature refused to admit it 
to be done without them; and the officer refused to act on his 
own responsibility without them. Yet, when it took place, it 
was by virtue of the power under the act of 1797. 

It is objected, that the United States have released the por- 
tion of the collector; but to this it is answered, that they have 
released no more for him than for themselves. There was no 
contract. The collector was the agent of the government. 

But supposing there was a contract. It was no more than 
that the government would share with its agent whatever it 
received as penalty, and the same amount must be left to the 
government. But such supposed contract would extend to the 


whole cargo, if there was any right vested in the collector by 
the seizure. 


Mr Jones, in reply, contended, that the claims of the collec- 
tor in the case before the court, did not rest upon any general 
law; nor were they to be arranged under any class of cases. 
They are founded in a specific case, provided for in a particu- 
lar law of the United States; and in which law congress had 
not undertaken to judge of the merits of the claims. The ob- 
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jection that this court cannot enforce these claims, is unex- 
pected; since the United States have voluntarily submitted the 
case to this court. 

It does not appear where the money claimed by the appel- 
lant is; it may be under the control of the court. It was paid 
to the district attorney of the United States, it is true, as the 
agent of the United States; and it may perhaps be presumed 
to have been paid into the treasury. But the question before 
the court is as to the right of distribution, not as to the power 
of enforcing it. The third section of the act of 1797, saves the 
rights of the collector and of the seizing officer in all cases of 
seizure before the act, and gives the court a right to judge of the 
distribution; and the agreed case, now before the court, im- 
plies'that the money shall be deemed in court. 

It is denied that the case of the United States v. Morris 
decides this case. There, the law for remission existed at the 
time of the forfeiture, and there was no question of distribu- 
tion; but the only question in that case was, whether the exe- 
cution could be enforced after the condition of the remission 
had been complied with: and that case was under the act of 
1797, when the discretion of the secretary of the treasury was 
uncontrolled. 

It is not admitted that the usage of the treasury should have 
any influence in the case before the court. The right of the 
appellant is to be decided by the acts of congress; and the court 
will construe these acts without the aid of the practice of the 
government. 

There was no discretion as to the payment of the duties on 
the cargo of the ship under the act of 1799; it was made abso- 
lute and indispensable that the duties should be paid; and they 
were demanded, as a precedent condition to bonding the goods. 
Those duties were not to be deducted if there should have been 
ultimately a forfeiture of the goods bonded. But the law of 
1813 made no provision about delivering goods; and the whole 
sum must be considered as paid as the price of redemption, 
and of course all that was paid was penalty. 

The act of 1799 goes on the ground of an offence having 
been committed, but mitigated by circumstances; and the 
secretary of the treasury has power to remit on such terms as 
he thinks proper: and the act of 1813 goes on the same prin- 
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ciple, but no discretion is left to the secretary, on condition of 
making certain payments. 

The secretary had no power under the act of 1797 to remit 
this property. The law of the 1st July was stronger than that 
of January 1812; and under that law, all that the secretary had 
to do, was to inquire whether Mr Girard, the owner of the 
Good Friends and cargo, was an American citizen. 

It is denied that there was any distinction between legal and 
extra duties. ‘The whole amount which was paid by the owner 
of the ship and cargo was paid as an entire sum; and the re- 
ference to duties was made only to ascertain the amount to be 
paid, as the condition of redeeming the goods. The law 
authorising this remission did not mean, by a retrospective 
operation, to make lawful that which was illegal. No forms 
of entry at the custom house were gone through, nor was any 
thing done as is required where duties on importation are im- 
posed or collected. 

The equity of the act of January 1813 was in favour of 
merchants who had ordered goods, without having had notice 
of the declaration of war in sufficient time to revoke the order. 
The‘case of the Good Friends was not of that kind; but it 
rested on other circumstances, and the authorising the remiss- 
ion was induced by other considerations. This is shown by 
the petition of Mr Girard, to which the court is referred. 

It is submitted that the law of July 1st, 1813 was nothing 
more than a remission of the forfeiture, and did not put the 
case on the ground of a lawful importation. In the cases 
which were released by the act of January 1813, there was a 
clear and unqualified exemption from forfeiture or penalty, 


on payment of duties. This was the fact in the case of the 
Good Friends. 


Mr Justice Srory delivered the opinion of the Court. 

This case comes before the court upon an application made 
by Allen M’Lane, collector of the district of Delaware, to the 
circuit court of that district, for a decree of distribution of the 
forfeiture accruing from the seizure and condemnation of the 
ship Good Friends and cargo, one moiety whereof is claimed by 
the said collector, as seizing officer; there having been a remiss- 
ion of the forfeiture by the secretary of the treasury, under the 
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authority of the act of congress of the 29th of July 1813, ch. 
33. Upon the conditions required by that act the only con- 
troversy existing in the cause is between the United States 
and the collector, in respect to his distributive share. The 
United States and the collector agreed upon a special state- 
ment of the facts; upon which it was further agreed that a 
decree, pro forma, should be entered by the circuit court against 
the collector, for the purpose of a final decision in the supreme 
court; and by an appeal from the pro forma decree so ren- 
dered, the cause now stands before this court. 

Upon the argument at the bar, some objection was suggested, 
though not strenuously urged, against the jurisdiction of the 
circuit court to entertain the cause under the peculiar circum- 
stances. But this objection appears to us not well founded. 
Where a sentence of condemnation has been finally pronounced 
in a case of seizure, the court, as an incident to the possession 
of the principal cause, has a right to proceed to decree a dis- 
tribution of the proceeds, according to the terms prescribed by 
law. And it is a familiar practice to institute proceedings 
of this nature, wherever a doubt occurs as to the rights of the 
parties who are entitled to share in the distribution. Thére is 
nothing in the circumstances of the present case to displace 
this jurisdiction. And it now appears, that the proceeds of 
which the distribution is now claimed have been, by an ex- 
press agreement between the United States and the collector, 
put in a situation to be forthcoming to meet the exigency of 
the decree which may be rendered upon the statement of facts. 

The act of congress of the 29th of July 1813, enacts ‘that 
the owners of the ships called the Good Friends, the Amazon 
and the United States, and of the cargoes on board said vessels, 
which arrived in the month of April 1812, in the district of 
Delaware, from Amelia Island, with cargoes that were shipped 
on board said vessels in the united kingdom of Great Britain 
and Ireland, shall be entitled to, and may avail themselves of 
all the benefits, privileges and provisions of the act entitled ‘an 
act, directing the secretary of the treasury to remit fines, for- 
feitures and penalties in certain cases, passed on the 2d 
day of January last past, in like manner and on the same 
conditions as though said vessels had departed from the king- 
dom aforesaid between the 23d day of June and the 15th day 
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of September mentioned in said act, and had arrived within the 
United States after the first day of July last.” 

The act of the 2d of January 1813, chap. 149 [chap. 7], 
enacts that in all cases where goods, wares and merchandise, 
owned by a citizen or citizens of the United States, have been 
imported into the United States from the united kingdom of 
Great Britain and Ireland, which goods, &c. were shipped on 
board vessels which departed therefrom between the 23d day 
of June last and the 15th of September last, and the person 
or persons interested in such goods, &c. or concerned in the 
importation thereof, have thereby incurred any fine, penalty, 
or forfeiture under an act, &c. &c. (reciting the titles of the 
non-intercourse acts of 1st of March 1809, and of Ist of May 
1810, and of 2d of March 1811), on such person or persons peti- 
tioning for relief to any judge or court proper to hear the same, 
in pursuance of the provision of theactentitled “an actto provide 
for mitigating or remitting the fines, penalties and forfeitures 
in certain cases therein mentioned,” and on the facts being 
shown, on inquiry had by said judge or court, &c.; in all such 
cases, wherein it shall be proved to his satisfaction, that said 
goods, &c. at the time of their shipment were bona fide owned 
by a citizen or citizens of the United States, and shipped, and 
did depart from some port or place in the United Kingdom of 
Great Britain and Ireland, owned as aforesaid, between the 
23d day of June last and the 15th day of September last, the 
secretary of the treasury is hereby directed to remit all fines, 
penalties and forfeitures that may have been incurred under 
the said act, in consequence of such shipment, importation or 
importations upon the costs and charges, which have arisen, 
or may arise, being paid, and on payment of the duties 
which would have been payable by law on such goods, &c., 
if legally imported, §c. §:c.”’ 

The result of both of these acts taken together, as applica- 
ble to the case of the Good Friends, is, that the secretary of 
the treasury was directed to remit the forfeiture, upon the 
payment of costs and charges, and the duties upon the cargo, 
which would have been payable upon the same goods, if legally 
imported, after the 1st of July 1812, that is to say, upon pay- 
ment of the double duties imposed by the act of the Ist of July 
1812, ch. 112. Without question, these acts of congress were 
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directory and mandatory to the secretary; and in his remission, 
which forms a part of the case, he purports to act, and has in 
fact acted in obedience to their requirements. 

It is wholly unnecessary to inquire whether the secretary 
would have had authority to remit the forfeiture in this case, 
under the remission act of the 3d of March 1797, ch. 67; be- 
cause, in the first place, the terms, upon which the remission is 
to be granted by that act, essentially differ from those pre- 
scribed by these acts: and because, in the next place, the sec- 
retary purports to have acted in obedience to the latter. 

The question then arises, in what light the reservation and 
payment of the double duties, as conditions upon which the 
remission is granted, are to be considered? Are the double 
duties to be deemed a mere payment of lawful duties; or are 
they to be deemed a part of the forfeiture reserved out of the 
proceeds of the cargo? If the latter be the true construction, 
then the collector is entitled to a moiety: if the former, he is 
barred of all claim. 

The duty of the collector in superintending the collection of 
the revenue, and in making seizures for supposed violations of 
law, is onerous, and full of perplexity. If he seizes any goods, 
it is at his own peril; and he is condemnable in damages and 
costs, if it shall turn out, upon the final adjudication, that there 
was no probable cause for the seizure. Asa just reward for 
his diligence, and a compensation for his risks; at once to sti- 
mulate his vigilance and secure his activity; the laws of the 
United States have awarded to him a large share of the pro- 
ceeds of the forfeiture. But his right by the seizure is but 
inchoate: and although the forfeiture may have been justly 
incurred, yet the government has reserved to itself the right 
to release it either in whole or in part, until the proceeds have 
been actually received for distribution; and in that event, and 
to that extent, it displaces the right of the collector. Such 
was the decision of this court in the case of the United States 
v. Morris, 10 Wheat. Rep. 246. But whatever is reserved 
by the government out of the forfeiture, is reserved, as well 
for the seizing officer, as for itself; and is distributable accord- 
ingly. The government has no authority, under the existing 
laws, to release the collector’s share as such; and ‘yet to retain 
to itself the other part of the forfeiture. 
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In the present case, it is perfectly clear that the seizure of 
the Good Friends and her cargo was justifiable, and that they 
were forfeited for a violation of the non-intercourse acts. This_ 
is established, not only by the final decree of condemnation, 
but by the very terms of the remission granted by the secre- 
tary of the treasury. In point of law, no duties, as such, 
can legally accrue upon the importation of prohibited goods. 
They are not entitled to entry at the custom house, or to be 
bonded. 

They are, ipso facto, forfeited by the mere act of importa- 
tion. The Good Friends, then, having arrived in April 1812, 
long before the double duties were laid, and her cargo being 
prohibited from importation; it is impossible, in a legal sense, 
to sustain the argument, that the importation could be deemed 
innocent, and the government could be entitled to duties, as 
upon a lawful importation. It was entitled to the whole pro- 
perty, by way of forfeiture; and to nothing by way of duties. 
When, therefore, congress authorised the remission upon the 
payment of double duties, the latter was imposed as a condition 
of restitution upon the offending party. In the language of 
the act of the 2d of January 1813, the remission was to be “‘ on 
payment of the duties, which would have been payable by law 
on such goods, &c., if legally imported;” not upon payment 
of the duties which had lawfully accrued upon the same goods. 
The act presupposes that no duties had accrued, or could accrue 
by operation of law upon the goods; and the act of the 29th of 
July 1813 expressly treats it as a condition. Indeed, it is 
impossible that double duties could have lawfully accrued upon 
the importation of the cargo of the Good Friends, in April 
1812, when the double duties were not imposed until the pass- 
age of the act of the Ist of July of the same year. 

If the government had reserved a gross sum, equivalent to 
the double duties, out of the forfeiture, as a condition of the 
remission, there could be no doubt that the collector would 
have been entitled to his moiety of the sum so reserved. Can 
it make any difference in point of law, that the reservation is 
made by a reference to double duties, as a mode of ascertaining 
that sum? It has not been pretended that the act of the 29th 
of July 1813 could divest the rights of the collector, antece- 
dently vested in him by the existing laws. And if such a 
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doctrine could be maintained at all, it would still be necessary 
to establish that there was an unequivocal intention on the 
part of the government to remit his share, and to retain its 
own share of the forfeiture. Such an extraordinary exercise 
of power, if it could be even maintained, where it is subver- 
sive of existing rights, ought to be evidenced by terms sus- 
ceptible of no doubt. We are of opinion that the present act 
neither justifies nor requires any such construction. The 
double duties are referred to as a mere mode of ascertaining 
the amount intended to be reserved out of the forfeiture; and 
not as a declaration of intention on the part of the government, 
that they were to be received as legal duties due upon a legal 
importation. 

But a distinction has been taken at the argument on behalf 
of the United States, and an apportionment or division of the 
duties has been insisted on. It is said, that so much of the 
duties demanded as were equal to the single duties payable 
by law on imported goods in April 1812, ought to be consi- 
dered as received in that character by the government; since 
this case has been treated by the government as an innocent 
importation. But as to the additional duties imposed by the 
act of 1st of July 1812, they may be considered as a reserva- 
tion of forfeiture. And it is added, that the government has 
itself acted upon this distinction in this very case; for it has 
allowed the collector his moiety of the latter, and denied it in 
respect to the former. 

The true answer to be given to this argument is, that 
the act itself contemplates no such apportionment or division 
of the duties. The duties are reserved as a whole, and not 
in moieties. And it could not well be otherwise; for, as 
has been already shown, no duties at all were legally pay- 
able on the goods. They were in fact, and were treated 
by the government as prohibited goods. And when.the 
government imposed the double duties as a condition, they 
were imposed as a sum which would have accrued upon a 
legal importation after the 1st day of July 1812. The very 
circumstance, that the government itself has treated any part of 
the reservation as forfeiture, and as distributable accordingly, 
is conclusive to show that the whole is incapable of being 
treated as duties. The distinction contended for, then, not 
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being found in the act itself, and part of it being confessedly 
received in the character of a forfeiture; we think the whole 
must be treated as received as a reservation by way of forfei- 
ture. Our opinion is grounded upon the fact, that the act 
refers to the double duties as a mere mode of ascertaining the 
amount; and that it is undistinguishable from the case of a 
reservation of a gross sum. 

Upon the whole, the decree of the circuit court refusing the 
distribution is to be reversed, and the cause remanded to that 
court with directions to decree to the legal representatives of 
Allen M’Lane, the collector, one moiety of the double duties, 


deducting that portion which has been already received by 
him. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Delaware, and was argued by counsel; on consideration 
whereof, this Court is of opinion, that there is error in the 
decree of the circuit court, whereby it was ordered that the 
said Allen M’Lane take nothing by his motion for a decree of 
distribution of the forfeiture decreed by the circuit court in 
the proceedings in this cause, mentioned upon the statement 
of facts in the same proceedings mentioned; and for this error 
it is ordered, adjudged and decreed, that the decree of the said 
circuit court upon the motion aforesaid, be and hereby is re- 
versed and annulled. And this court, proceeding to render 
such decree as the said circuit court ought to have passed, do 
hereby order, adjudge and decree upon the said motion, and 
statement of facts, that the said Allen M’Lane as collector, as 
herein mentioned, was in his lifetime entitled, and that his 
legal representative is now entitled to receive as his distribu- 
tive share of the forfeiture aforesaid one full moiety of the 
whole sum which has been paid by Stephen Girard according 
to the act of congress, and the remission by the secretary of 
the treasury, as in the same statement of facts mentioned. And 
the said Allen M’Lane being now dead, it is further ordered, 
adjudged and decreed, that the same full moiety be paid over 
to his legal representative, now appearing and made a party 
to these proceedings in this Court, viz. Louis M’Lane, the 
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executor of the last will and testament of the said Alien 
M’Lane, deceased, as his distributive share accordingly; de- 
ducting, however, therefrom, the moiety of the said moiety, 
which has been decided by the treasury department to belong 
to the said Allen M’Lane; if the same has been received by. 
the said Allen M’Lane, or by his legal representative. 
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Epwarp Wuire, DEFENDANT IN Error. 


The equitable owners of a tract of land on the river Ohio (the legal title to which 
was granted to John Cleves Symmes, from whom they had purchased the land 
before the emanation of the patent from the United States) proeeeded in January 
1789 to lay out on part of the said tract a town, now the city of Cincinnati. 
A plan was made and approved of by all the equitable proprietors, and accord- 
ing towhich the ground lying between Front street and the river was set apart 
as a common, for the use and benefit of the town forever, reserving only the 
right of a ferry; and no lots were Jaid out on the land thus dedicated as a com- 
mon. Afterwards, the legal title to the lands became vested in the plaintiff in 
this ejectment, who, under the same, sought to recover the premises so dedi- 
cated to public uses. Held: that the right of the public to use the common 
in Cincinnati must rest on the same principles as the right to use the streets; 
and that the dedication made when the town was laid out, gave a valid and 
indefeasible title to the city of Cincinnati. 

Dedications of land for public purposes have frequently come under the conside- 
ration of this court, and the objections which have been raised against their 
validity, have been, the want of a grantee competent to take the title; apply- 
ing to them the same rule which prevails in private grants, that there must 
be a grantee as well as a grantor. But that is not the light in which this court 
has considered such dedications for public use. The law applies to them rules 
adapted to the nature and circumstances of the ease, and to carry into execu- 
tion the intention and object of the grantor, and secure to the public the bene- 
fit held out and expected to be derived from and enjoyed by the dedication. 

There is no particular form or ceremony necessary in the dedication of land to 
public use. All that is required is the assent of the owner of the land, and the 
fact of its being used for the public purposes intended by the apprepriation. 

Although the dedications of land for charitable and religious purposes, which it 
is admitted are valid without any grantee to whom the fee could be conveyed, 
are the cases which most frequently occur, and are to be found in the books; 
it is not perceived how any well grounded distinction can be made between 
such cases, and the case of a dedication of land for the use of the city of Cin- 
cinnati. The same necessity exists in the one case as in the other, for the 
purpose of effecting the object intended. The principle, if well founded in the 
law, must have a general application to all appropriations and dedications for 
public uses, when there is no grantee in esse to take the fee. But this forms 
an exception to the rule applicable to private grants, and grows out of the 
necessity of the case. 

In this class of cases there may be instances where, contrary to the general rule, 
a fee may remain in abeyance until there is a grantee capable of taking, when 
the object and purpose of the appropriation look to a future grantee in which 
the fee is to vest. But the validity of the dedication does not depend on this: 
it will preclude the party making the appropriation from re-asserting any right 
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over the land; at all events, so long as it remains in public use, although there 
may never arise any grantee capable of taking the fee. 

The doctrine of the law relative to the appropriation of land for public highways, 
was applied to a public spring of water for public use in the case of M’Con- 
nell v. The Trustees of the Town of Lexington, 12 Wheat. 582. 

All public dedications must be considered with reference to the use for which 
they are made; and streets in a town or city may require a more enlarged use 
of the land, in order to carry into effect the purposes intended, than may be 
necessary in an appropriation fora highway in the country. But the principle, 
so far as respects the right of the original owner to disturb the use, must rest 
on the same ground in both cases; and applies equally to the dedication of the 
common as to the streets. This was for the public use, and the convenience 
and accommodation of the inhabitants of Cincinnati; and doubtless greatly en- 
hanced the value of the private property adjoining this common, and thereby 
compensated the owners for the land thus thrown out as public ground. 

And after being thus set apart for public use, and enjoyed as such, and private 
and individual rights acquired with reference to it, the law considers it in the 
nature of an estoppel in pais, which precludes the original owner from revok- 
ing such dedication. It is a violation of good faith to the public, and to those 
who have acquired private property with a view to the enjoyment of the use 
thus publicly granted. 

If the mere naked fee is in the plaintiff in ejectment, it by no means follows that 

he is entitled to recover possession of the land in his action. The action of 

ejectment is a possessory action, and the plaintiff, to entitle himself to recover, 
must have the right of possession; and whatever takes away this right of pos- 
session, will deprive him of the remedy by ejectment. 


THIS was a writ of error, to the circuit court of the district of 
Ohio. 

The case came before the court on a bill of exceptions, taken 
by the plaintiffs in error, the defendants in the circuit court, to 
the instructions given by the court to the jury on the request 
of the counsel for the plaintiffs in that court; and to the refusal 
of the court to give certain instructions as prayed for by the 
defendants below. 

In the opinion of the court no decision is given on those 
exceptions, save only on that which presented the question 
of the dedication of the land in controversy for the use of the 
city of Cincinnati; which, and the facts of the case connected 
therewith, are fully stated in the opinion of the court. The 
arguments of the counsel in the case, on the matters of law 
presented by the exceptions, are therefore necessarily omitted. 

The case was argued by Mr Storer and Mr Webster, for the 
plaintiffs in error; and by Mr Ewing and Mr Clay, for the 
defendants. 
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Mr Justice THompson delivered the opinion of the Court. 

The ejectment in this case was brought by Edward White, 
who is also the defendant in error, to recover possession of a 
small lot of ground in the city of Cincinnati, lying in that part 
of the city usually denominated the Common. To a right 
understanding of the question upon which the opinion of the 
court rests, it will be sufficient to state generally, that on the 
15th of October in the year 1788, John Cleves Symmes en- 
tered into a contract with the then board of treasury, under the 
direction of congress, for the purchase of a large tract of land, 
then a wilderness, including that where the city of Cincinnati 
now stands. Some negotiations relative to the payments for 
the land delayed the consummation of the contract for several 
years. But on the 30th of September 1794, a patent was 
issued conveying to Symmes and his associates, the land con- 
tracted for; and as Symmes was the only person named in the 
patent, the fee was of course vested in him. 

Before the issuing of the patent, however, and, as the wit- 
nesses say, in the year 1788, Mathias Denman purchased of 
Symmes a part of the tract included in the patent, and em- 
bracing the land whereon Cincinnati now stands. That in the 
same year, Denman sold one-third of his purchase to Israel 
Ludlow, and one-third to Robert Patterson. These three 
persons, Denman, Ludlow and Patterson, being the equitable 
owners of the land (no legal title having been granted), pro- 
ceeded in January 1789 to lay out the town. A plan was 
made and approved of by all the proprietors; and according to 
which the ground lying between Front street and the river, 
and so located as to include the premises in question, was set 
apart as acommon, for the use and benefit of the town for ever, 
reserving only the right of a ferry; and no lots were laid out 
on the land thus dedicated as a common. 

The lessor of the plaintiff made title to the premises in ques- 
tion under Mathias Denman, and produced in evidence a copy, 
duly authenticated, of the location of the fraction 17 from the 
books of John C. Symmes to Mathias Denman, as follows: 
«61791, April 4,.Captain Israel Ludlow, in behalf of Mr Ma- 
thias Denman of New Jersey, presents for entry and location 
a warrant for one fraction of a section, or one hundred and 
seven acres and eight-tenths of an acre of land, by virtue of 
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which he locates the seventeenth fractional section in the 
fourth fractional township, east of the Great Miami river, in 
the first fractional range of townships on the Ohio river; num- 
ber of the warrant 192.”” In March 1795, Denman conveyed 
his interest, which was only an equitable interest, in the lands 
so located to Joe] Williams; and on the 14th of February 1800 
John Cleves Symmes conveyed to Joel Williams in fee, certain 
lands described in the deed which included the premises in 
question; and on the 16th of April 1800, Joel Williams con- 
veyed to John Daily the lot now in question. And the lessor 
of the plaintiff, by sundry mesne conveyances, deduces a title 
to the premises to himself. 

In the course of the trial several exceptions were taken to 
the ruling of the court, with respect to the evidence offered on 
the part of the plaintiff in making out his claim of title. But 
in the view which the court has taken of what may be con- 
sidered the substantial merits of the case, it becomes unneces- 
sary to notice those exceptions. 

The merits of the case will properly arise upon one of the 
instructions given by the court, as asked by the plaintiff; and 
in refusing to give one of the instructions asked on the part of 
the defendant. At the request of the plaintiff, the court in- 
structed the jury, ‘‘that to enable the city to hold this ground 
and defend themselves in this action by possession, they must 
show an unequivocal, uninterrupted possession for at least 
twenty years.”’ 

On the part of the defendants, the court was asked to instruct 
the jury, **that it was competent for the original proprietors 
of the town of Cincinnati to reserve and dedicate any part of 
said town to public uses, without granting the same by writing 
or deed to any particular person; by which reservation and 
dedication the whole estate of the said proprietors in said land, 
thus reserved and dedicated, became the property of, and was 
vested in the public, for the purposes intended by the said pro- 
prietors; and that, by such dedication and reservation, the said 
original proprietors, and all persons claiming under them, are 
estopped from asserting any claim or right to the said land 
thus reserved and dedicated.”” The court refused to give the 
instruction as asked, but gave the following instruction: 

‘* That it was competent for the original proprietors of the 
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town of Cincinnati to reserve and dedicate any part of said 
town to public uses, without granting the same by writing or 
deed to any particular person; by which reservation and dedi- 
cation the right of wse to such part, is vested in the public for 
the purposes designated; but that such reservation and dedica- 
tion do not invest the public with the fee.”’ 

The ruling of the court to be collected from these instruc- 
tions was, that although there might be a parol reservation and 
dedication to the public of the wse of lands; yet such reserva- 
tion and dedication did not invest the public with the fee; and 
that a possession and enjoyment of the use for less than twenty 
years, was not a defence in this action. 

The decision and direction of the circuit court upon those 
points, come up on a writ of error to this court. 

It is proper in the first place to observe, that although the 
land which is in dispute, and a part of which is the lot now in 
question, has been spoken of by the witnesses as having been 
set apart by the proprietors as a common, we are not to un- 
derstand the term as used by them in its strict legal sense; as 
being a right or profit which one man may have in the lands 
of another; but in its popular sense, as a piece of ground left 
open for common and public use, for the convenience and ac- 
commodation of the inhabitants of the town. 

Dedications of land for public purposes have frequently come 
under the consideration of this court; and the objections which 
have generally been raised against their validity have been the 
want of a grantee competent to take the title; applying to 
them the rule which prevails in private grants, that there 
must be a grantee as well asa grantor. But that is not the 
light in which this court has considered such dedications for 
public use. The law applies to them rules adapted to the na- 
ture and circumstances of the case, and to carry into execu- 
tion the intention and object of the grantor; and secure to the 
public the benefit held out, and expected to be derived from, 
and enjoyed by the dedication. 

It was admitted at the bar, that dedications of land for chari- 
table and religious purposes, and for public highways, were 
valid, without any grantee to whom the fee could be conveyed. 
Although such are the cases which most frequently occur and 
are to be found in the books, it is not perceived how any well 
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grounded distinction can be made between such cases and the 
present. The same necessity exists in the one case as in the 
other, for the purpose of effecting the object intended. The 
principle, if well founded in the law, must have a general ap- 
plication to all appropriations and dedications for public use, 
where there is no grantee in esse to take the fee. But this 
forms an exception to the rule applicable to private grants, 
and grows out of the necessity of the case. In this class of 
eases there may be instances, contrary to the general rule, 
where the fee may remain in abeyance until there is a grantee 
capable of taking; where the object and purpose of the appro- 
priation look to a future grantee in whom the fee is to vest. 
But the validity of the dedication does not depend on this; it 
will preclude the party making the appropriation from re- 
asserting any right over the land; at all events so long as it 
remains in public use: although there may never arise any 
grantee capable of taking the fee. 

The recent case of Beatty v..Kurts, 2 Peters, 256, in this 
court, is somewhat analogous to the present. There a lot of 
ground had been marked out upon the original plan of an ad- 
dition to Georgetown, “ for the Lutheran Church,” and had 
been used as a place of burial from the time of the dedication. 
There was not, however, at the time of the appropriation, or 
at any time afterwards, any incorporated Lutheran church 
capable of taking the donation. 

The case turned upon the question, whether the title to the 
lot ever passed from Charles Beatty, so far as to amount to a 
perpetual appropriation of it to the use of the Lutheran church. 
That was a parol dedication only, and designated on the plan 
of the town. The principal objection relied upon was, that 
there was no grantee capable of taking the grant. But the 
court sustained the donation, on the ground that it was a dedi- 
cation of the lot to public and pious uses; adopting the prin- 
ciple that had been Jaid down in the case of the Town of 
Pawlet v. Clark, 9 Cranch, 292, that appropriations of this 
description were exceptions to the general rule requiring a 
grantee. That it was like a dedication of a highway to the 
public. This last remark shows that the case did not turn 
upon the bill of rights of Maryland, or the statute of Elizabeth 
relating to charitable uses, but rested upon more general prin- 
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ciples; as is evident from what fell from the court in the case 
of the Town of Pawlet v. Clark, which was a dedication to 
religious uses; yet the court said this was not a novel doctrine 
in the common law. In the familiar case where a man lays 
out a street or public highway over his land, there is, strictly 
speaking, no grantee of the easement, but it takes effect by 
way of grant or dedication to public uses. And in support of 
the principle, the case of Lade v. Shepherd, 2 Stra. 1004, was 
referred to; which was an action of trespass, and the place 
where the supposed trespass was committed, was formerly the 
property of the plaintiff, who had laid out a street upon it, 
which had continued thereafter to be used as a public highway; 
and it was insisted on the part of the defendant, that by the 
plaintiff’s making a street, it was a dedication of it to the pub- 
lic, and that although he, the defendant, might be liable for a 
nuisance, the plaintiff could not sue him for a trespass. But 
the court said, it is certainly a dedication to the public, so far 
as the public has occasion for it, which is only for a right of 
passage; but it never was understood to be a transfer of his 
absolute property in the soil. 

The doctrine necessarily growing out of that case, has a 
strong bearing upon the one now before the court, in two points 
of view. It shows, in the first place, that no deed or writing 
was necessary to constitute a valid dedication of the easement. 
All that was done, from any thing that appears in the case, was 
barely laying out the street by the owner, across his land. 
And in the second place, that it is not necessary that the fee 
of the land should pass, in order to secure the easement to the 
public. And this must necessarily be so from the nature of 
the case, in the dedication of all public highways. There is 
no grantee to take immediately, nor is any one contemplated 
by the party to take the fee at any future day. No grant or 
conveyance can be necessary to pass the fee out of the owner 
of the land, and let it remain in abeyance until a grantee shall 
come in esse; and indeed the case referred to in Strange consi- 
ders the fee as remaining in the original owner; otherwise he 
could sustain no action for a private injury to the soil, he 
having transferred to the public the actual possession. 

If this is the doctrine of the law applicable to highways, it 
must apply with equal force, and in all its parts, to all dedica- 
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tions of land to public uses; and it was so applied by this court 
to the reservation of a public spring of water for public use, in 
the case of M’Connell v. The Trustees of the Town of Lex- 
ington, 12 Wheat. 582. The court said; the reasonableness of 
reserving a public spring for public use, the concurrent opinion 
of all the settlers that it was so reserved, the universal admiss- 
ion of all that it was never understood that the spring lot was 
drawn by any person, and the early appropriation of it to pub- 
lic purposes; were decisive against the claim. 

The right of the public to the use of the common in Cin- 
cinnati, must rest on the same principles as the right to the use 
of the streets; and no one will contend, that the original 
owners, after having laid out streets, and sold building lots 
thereon, and improvements made, could claim the easement 
thus dedicated to the public. 

All public dedications must be considered with reference to 
the use for which they are made; and streets in a town or city 
may require a more enlarged right over the use of the land, in 
order to carry into effect the purposes intended, than may be 
necessary in an appropriation for a highway in the country; 
but the principle, so far as respects the right of the original 
owner to disturb the use, must rest on the same ground in both 
cases; and applies equally to the dedication of the common as 
to the streets. It was for the public use, and the convenience 
and accommodation of the inhabitants of Cincinnati; and doubt- 
less greatly enhanced the value of the private property adjoin- 
ing this common, and thereby compensated the owners for the 
land thus thrown out as public grounds. 

And after being thus set apart for public use, and enjoyed as 
such, and private and individual rights acquired with reference 
to it, the law considers it in the nature of an estoppel in pais, 
which precludes the original owner from revoking such dedi- 
cation. It is a violation of good faith to the public, and to those 
who have acquired private property with a view to the enjoy- 
ment of the use thus publicly granted. 

The right of the public in such cases does not depend upon 
a twenty years’ possession. Such a doctrine, applied to public 
highways and the streets of the numerous villages and cities 
that are so rapidly springing up in-every part of our country, 
would be destructive of public convenience and private right. 
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The case of Jarvis v. Dean, 3 Bingham, 447, shows that 
rights of this description do not rest upon length of possession. 
The plaintiff’s right to recover in that case, turned upon the 
question whether a certain street in the parish of Islington had 
been dedicated to the public as a common public highway. 
Chief Justice Best, upon the trial, told the jury that if they 
thought the street had been used for years asa public thorough- 
fare, with the assent of the owner of the soil, they might pre- 
sume a dedication; and the jury found a verdict for the plain- 
tiff, and the court refused to grant a new trial, but sanctioned 
the direction given to the jury and the verdict found there- 
upon; although this street had been used as a public road only 
four or five years; the court saying, the jury were warranted in 
presuming it was used with the full assent of the owner of the 
soil. The point therefore upon which the establishment of 
the public street rested, was whether it had been used by the 
public as such, with the assent of the owner of the soil; not 
whether such use had been for a length of time, which would 
give the right by force of the possession; nor whether a grant 
might be presumed; but whether it had been used with the 
assent of the owner of the land; necessarily implying, that the 
mere naked fee of the land remained in the owner of the soil, 
but that it became a public street, by his permission to have it 
used as such. Such use, however, ought to be for such a 
length of time that the public accommodation and private 
rights might be materially affected by an interruption of the 
enjoyment. 

In the present case, the fact of dedication to public use, is 
not left to inference, from the circumstance that the land has 
been enjoyed as a common for many years. But the actual 
appropriation for that purpose is established by the most positive 
and conclusive evidence. And indeed the testimony is such 
as would have warranted the jury in presuming a grant, if that 
had been necessary. And the fee might be considered in 
abeyance, until a competent grantee appeared to receive it; 
which was as early as the year 1802, when the city was incor- 
porated. And the common having then been taken under the 
charge and direction of the trustees, would be amply sufficient, 


to show an acceptance, if that was necessary, for securing the 
protection of the public right. 
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But it has been argued, that this appropriation was a nullity, 
because the proprietors, Denman, Ludlow and Patterson, when 
they laid out the town of Cincinnati, and appropriated , this 
ground as a‘common, in the year 1789, had no title to the land, 
as the patent to Symmes was not issued until the year 1794. 
It is undoubtedly true that no legal title had passed from the 
United States toSymmes. But the proprietors had purchased 
of Symmes all his equitable right to their part of the tract which 
he had under his contract with the government. This objec- 
tion is more specious than solid, and does not draw after it the 
conclusions alleged at the bar. 

There is no particular form or ceremony necessary in the 
dedication of land to public use. All that is required is the 
assent of the owner of the land, and the fact of its being used 
for the public purposes intended by the appropriation. This 
was the doctrine in the case of Jarvis and Dean, already referred 
to, with respect to a street; and the same rule must apply to all 
public dedications; and from the mere use of the land, as pub- 
lic land, thus appropriated, the assent of the owner may be 
presumed. In the present case, there having been an actual 
dedication fully proved, a continued assent will be presumed, 
until a dissent is shown; and this should be satisfactorily 
established by the party claiming against the dedication. In 
the case of Rex v. Lloyd, 1 Camp. 262, Lord Ellenborough 
says, if the owner of the soil throws open a passage, and neither 
marks by any visible distinction that he means to preserve all 
his rights over it, nor excludes persons from passing through 
it by positive prohibition, he shall be presumed to have dedi- 
cated it to the public. 

At the time the plan of the town of Cincinnati was laid out 
by the proprietors, and the common dedicated to public 
use, no legal title had been granted. But as soon as Symmes 
became vested with the legal title, under the patent of 1794, 
the equitable right of the proprietors attached upon the legal 
estate, and Symmes became their trustee, having no interest in 
the land but the mere naked fee. And the assent of the pro- 
prietors to the dedication continuing, it has the same effect and 
operation as if it had originally been made after the patent issued. 
It may be considered a subsequent ratification and affirmance 
of the first appropriation. And it is very satisfactorily proved, 
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that Joel Williams, from whom the lessor of the plaintiff de- 
duces his title, well understood, when he purchased of Den- 
man, and for some years before, that this ground had been 
dedicated as a public common by the proprietors. The origi- 
nal plat, exhibiting this ground as a common, was delivered to 
him at the time of the purchase. And when he afterwards, 
in the year 1800, took a deed from Symmes, he must, accord- 
ing to the evidence in the case, have known, that he was a 
mere trustee, holding only the naked fee. And from the no- 
toriety of the fact, that these grounds were laid open and used 
as a common; it is fairly to be presumed, that all subsequent 
purchasers had full knowledge of the fact. 

But it is contended that the lessor of the plaintiff has shown 
the legal title to the premises in question in himself, which is 
enough to entitle him to recover at law; and that the defend- 
ants’ remedy, if any they have, is in a court of equity. And 
such was substantially the opinion of the circuit court, in the 
fourth instruction asked by the plaintiff, and given by the court, 
viz. ‘¢that if the said proprietors did appropriate said ground, 
having no title thereto, and afterwards acquired an equitable 
title only, that equitable title could not enure so as to vest a 
legal title in the city or citizens, and enable them to defend 
themselves in an action of ejectment brought against them by 
a person holding the legal title. 

We do not accede to this doctrine. For should it be ad- 
mitted, that the mere naked fee was in the lessor of the plain- 
tiff, it by no means follows that he is entitled to recover pos- 
session of the common in an action of ejectment. 

This is a possessory action, and the plaintiff, to entitle him- 
self to recover, must have the right of possession; and what- 
ever takes away this right of possession, will deprive him of 
the remedy by ejectment. Adams’s Eject. 32. Starkie, part 
4, 506, 507. 

This is the rule laid down by Lord Mansfield in Atkins v. 
Horde, 1 Burr. 119. An ejectment, says he, is a possessory 
remedy, and only competent where the lessor of the plaintiff 
may enter; and every- plaintiff in ejectment must show a right 
of possession as well as of property. And in the case of Doe 
v. Staple, 2 Durn. and East, 684, it was held, that although 
an outstanding satisfied term may be presumed to be surren- 
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dered, yet an unsatisfied term, raised for the purpose of secur- 
ing an annuity, cannot, during the life of the annuitant; and may 
be set up asa bar to the heir at law, even though he claim 
only subject to the charge. Thereby clearly showing the 
plaintiff must have, not only the legal title, but a clear pre- 
sent right to the possession of the premises; or he cannot re- 
cover in an action of ejectment. And in the case of Doe v. 
Jackson, 2 Dowl. and Ryl. 523, Bailey, Justice, says, “ an action 
of ejectment, which from first to last is a fictious remedy, is 
founded on the principle, that the tenant in possession is a 
wrong doer; and unless he is so at the time the action is brought, 
the plaintiff cannot recover.” 

If then it is indispensable that the lessor of the plaintiff 
should show a right of possession in himself, and that the de- 
fendants are wrong doers; it is difficult to perceive on what 
grounds this action can be sustained. 

The later authorities in England which have been referred 
to, leave it at least questionable, whether the doctrine of Lord 
Mansfield in the case of Goodtitle v. Alker (1 Burr. 143), 
«*that ejectment will lie by the owner of the soil for land, 
which is subject to a passage over it as the king’s highway ;” 
would be sustained at the present day at Westminster Hall. 
It was not even at that day considered a settled point, for the 
counsel on the argument (page 140) referred to a case, said to 
have been decided by Lord Hardwicke; in which he held that 
no possession could be delivered of the soil of a highway, and 
therefore no ejectment would lie for it. 

This doctrine of Lord Mansfield has crept into most of our 
elementary treatises on the action of ejectment, and has appa- 
rently,in some instances, been incidentally sanctioned by judges. 
But we are not aware of its having been adopted in any other 
case where it was the direct point in judgment. No such 
case was referred to on the argument, and none has fallen 
under our notice. There are, however, several cases in the 
supreme court of errors of Connecticut, where the contrary 
doctrine has been asserted and sustained by reasons much more 
satisfactory than those upon which the case in Burrow is made 
to rest. Stiles v. Curtis, 4 Day, 328; Peck v. Smith, 1 Con. 
Rep. 103. 

But if we look at the action of ejectment on principle, and 
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inquire what is its object, it cannot be sustained on any ta- 
tional ground. It is to recover possession of the land in ques- 
tion; and the judgment, if carried into execution, must be fol- 
lowed by delivery of possession to the lessor of the plaintiff. 

The purpose for which the action is brought, is not to try 
the mere abstract right to the soil, but to obtain actual possess- 
ion; the very thing to which the plaintiff can have no exclu- 
sive or private right. This would be utterly inconsistent with 
the admitted public right. That right consists in the uninter- 
rupted enjoyment of the possession. The two rights are there- 
fore incompatible with each other, and cannot stand together. 
The lessor of the plaintiff seeks specific relief, and to be put 
into the actual possession of the land. The very fruit of his 
action, therefore, if he avails himself of it, will subject him to 
an indictment for a nuisance; the private right of possession 
being in direct hostility with the easement, or use to which 
the public are entitled; and as to the plaintiff’s taking possession 
subject to the easement, it is utterly impracticable. It is well 
said, by Mr Justice Smith in the case of Stiles v. Curtis, that 
the execution of a judgment in such case, involves as great an 
inconsistency as to issue an habere facias possessionem of cer- 
tain premises to A., subject to the possession of B. It is said, 
cases may exist where this action ought to be sustained for the 
public benefit, as where erections are placed on the highway, 
obstructing the public use. But what benefit would result 
from this to the public? It would not remove the nuisance. 
The effect of a recovery would only be to substitute another 
offender against the public right, but would not abate the 
nuisance. That must be done by another proceeding. 

It is said in the case in Burrow, that an ejectment could be 
maintained because trespass would lie. But this certainly 
does not follow. The object and effect of the recoveries are 
entirely different. The one is to obtain possession of the land, 
which is inconsistent with the enjoyment of the public right; 
and the other is to recover damages merely, and not to inter- 
fere with the possession, which is in perfect harmony with 
the public right. So, also, if the fee is supposed to remain in 
the original owner, cases may arise where perhaps waste or a 
special action on the case may be sustained for a private injury 
to such owner. But these are actions perfectly consistent with | 











444 SUPREME COURT. 


[City of Cincinnati v. The Lessee of White.] 


the public right. But a recovery in an action of ejectment, 
if carried into execution, is directly repugnant to the public 
right. 

Upon the whole, the opinion of the court is, that the judg- 
ment must be reversed, and the cause sent back with directions 
to issue a venire de noyo. 


This cause came on to be heard on the transcript of the record 
from the circuit court of the United States for the district of 
Ohio, and was argued by counsel; on consideration whereof, 
it is ordered and adjudged by this Court, that the judgment of 
the said circuit court in this cause be and the same is hereby 
reversed, and that this cause be and the same is hereby re- 
manded to the said circuit court, with directions to award a 
venire facias de novo. 
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Indictment under the third section of the act for the punishinent of certain crimes 
against the United States, &c. passed April 20,1818. The indictment charged 
the defendant with being knowingly concerned in the fitting out, in the 
port of Baltimore, a vessel, with intent to employ her in the service of 
a foreign “‘ people,” the United Provinces of Buenos Ayres; against the sub- 
jects of the emperor of Brazil, with whom the United States were at peace. 
The vessel went from Baltimore to St Thomas, and was there fully armed. 
She afterwards cruised under the Buenos Ayrean flag. To bring the defendant 
within the words of the act, it is not necessary to charge him with being con- 
cerned in fitting out and arming the vessel; the words of the act are “ fitting 
out or arming.”’ Either will constitute the offence. It is sufficient if the in- 
dictment charges the offence in the words of the act. 

It is true, that with respect to those who have been denominated at the bar, the 
chief actors, the law would seem to make it necessary that they should be 
charged with fitting out and arming. The words may require that both shall 
concur, and the vessel be put in a condition to commit hostilities in order to 
bring her within the law; but an attempt to fit out and arm is made an offence. 
This is certainly doing something short of a complete fitting out and arming. 

To attempt to do an act does not, either in law or in common parlance, imply a 
completion of the act, or any definite progress towards it. Any effort or endea- 
vour to effect it, will satisfy the terms of the law. It is not necessary that the 
vessel, when she left Baltimore for St Thomas, and during the voyage from 
Baltimore to St Thomas, was armed, or in a condition to commit hostilities, in 
order to find the defendant guilty ofthe offence charged in the indictment. 

The defence consists, principally, in the intention with which the preparations to 
commit hostilities were made. These preparations, according to the very 
terms of the act, must be made within the limits of the United States; and it 
is equally necessary that the intention with respect to the employment of the 
vessel, should be formed before she !eaves the United States. And this must 
be a fixed intention; not conditional or contingent, depending on some future 
arrangements. This intention is a question belonging exclusively to the jury 
to decide. Jt is the material point, on which the legality or criminality of the 
act must turn; and decides whether the adventure is of a commercial or a war- 
like character. 

The law does not prohibit armed vessels belonging to citizens of the United 
States from sailing out of our ports; it only requires the owners to give security 
that such vessels shall not be employed by them to commit hostilities against 
foreign powers at peace with the United States. 

The collectors are not authorised to detain vessels, although manifestly built for 
warlike purposes, and about to depart from the United States; unless circum- 
stances shall render it probable that such vessels are intended to be employed 
by the owners to commit hostilities against some foreign power, at peace with 
the United States. All the latitude, therefore, necessary for commercial pur- 
poses is given to our citizens; and they are restrained only from such acts as 
are calculated to involve the country in war. 

If the defendant was knowingly concerned in fitting out the vessel within the 
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United States with intent that she should be employed to commit hostilities 
against a state or prince, or people, at peace with the United States; that inten- 
tion being defeated by what might afterwards take place in the West Indies, 
would not purge the offence, which was previously consummated. It is not 
necessary that the design or intention should be carried into execution, in order 
to constitute the offence. 

The indictment charges that the defendant was concerned in fitting out the 
Bolivar with intent that she should be employed in the service of a foreign 
people; that is to say, in the service of the United Provinces of Rio de la Plata. 
It was in evidence that the United Provinces of Rio de la Plata had been re- 
gularly acknowledged as an independent nation by the executive department 
of the government of the United States, before the year 1827. It was argued 
that the word people is not applicable to that nation or power. By the court: 
The objection is one purely technical, and we think not well founded. The 
word “ people,” as here used, is merely descriptive of the power in whose ser- 
vice the vessel was intended to be employed: and it is one of the denomina- 

tions applied by the act of congress to a foreign power. 


THIS case came before the court on a certificate of division of 
opinion by the judges of the circuit court of the United States 
for the district of Maryland. 

An indictment was found against the defendant in that court 
at May term 1829, founded on the third section of the act of 
congress, passed April 20, 1818, entitled “‘an act in addition 
to the ‘act for the punishment of certain crimes against the 
United States,’ and to repeal the acts therein mentioned.” 

The third section provides: that if any person shall, within 
the limits of the United States, fit out and arm, or attempt to 
fit out and arm, or procure to be fitted out and armed, or 
shall knowingly be concerned in the furnishing, fitting out or 
arming of any ship or vessel with intent that such ship or vessel 
shall be employed in the service of any foreign prince or state, 
or of any colony, district or people, to cruise or commit hos- 
tilities against the subjects, citizens or property of any foreign 
prince or state, or of any colony, district or people with whom 
the United States are at peace, or shall issue or deliver a com- 
mission within the territory or jurisdiction of the United States 
for any ship or vessel, with the intent that she may be employ- 
ed as aforesaid, every person so offending shall be guilty of a 
high misdemeanour, and shall be fined not more than ten 
thousand dollars, and imprisoned not more than three years; 
and every such ship or vessel, with her tackle, apparel and 
furniture, together with all materials, arms, ammunition and 
stores, which may have been procured for the building and 
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equipment thereof, shall be forfeited; one half to the use of the 
informer, and the other half to the use of the United States. 

The indictment contained fifteen counts, upon two only of 
which evidence was given; and the questions upon which the 
judges of the circuit court were divided in opinion, arose on 
those counts, and on the evidence in reference to the matters 
stated in them. They were the 12th and 13th counts. 

12, And the jurors aforesaid, upon their oath aforesaid, do 
further present, that the said John D. Quincy, on the day and 
year aforesaid, at the district aforesaid, within the limits of the 
United States, and within the jurisdiction ofthe United States 
and of this court, with force and arms, was knowingly concern- 
ed in the fitting out of a certain vessel called the Bolivar, other- 
wise called Las Damas Argentinas, with intent that such vessel 
be employed in the service of a foreign people, that is to say, 
in the service of ‘the United Provinces of Rio de la Plata,” 
to commit hostilities against the subjects of a foreign prince, 
that is to say, against the subjects of ‘*his imperial majesty, 
the constitutional emperor and perpetual defender of Brazil,” 
with whom the United States then were, and still are at peace, 
against the form of the act of congress in such case made and 
provided, and against the peace, government and dignity of 
_.e United States. 

13. And the jurors aforesaid, upon their oath aforesaid, do 
further present, that the said John D. Quincy, on the day and 
year aforesaid, at the district aforesaid, within the limits of 
the United States, and within the jurisdiction of the United 
States and of this court, with force and arms, was knowingly 
concerned in the fitting out a certain other vessel, called the 
Bolivar, otherwise called Las Damas Argentinas, with intent that 
the said vessel should be employed in the service of a foreign 
people, that is to say, in the service of the United Provinces 
of Rio de la Plata, to cruise and commit hostilities against the 
subjects and property of a foreign prince, that is to say, against 
the subjects and property of his imperial majesty the constitu- 
tional emperor and perpetual defender of Brazil, with whom 
the United States then were and still are at peace, against the 
form of the act of congress in such case made and provided, 


and against the peace, government and dignity of the United 
States. 
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The defendant pleaded not guilty; and the cause came on 
to be tried before the circuit court, on the 8th day of April 
1830. 

On the part of the United States evidence was given of the 
repairing and fitting out of the schooner Bolivar in the port of 
Baltimore in 1827. That she was originally a Maryland pilot 
boat of sixty or seventy tons. The work was done at the 
request of Henry Armstrong and of the defendant, who super- 
intended the same; that she was fitted with sails and masts 
larger than those required for a merchant vessel, and was 
altered in a manner to suit her carrying passengers, and with 
a port for a gun. This evidence on the part of the United 
States was intended to apply to the twelfth and thirtcenth 
counts in the indictment, and to sustain the allegations therein. 

It was in proof, that the Bolivar sailed from Baltimore for 
St Thomas on the 27th September 1827, having on board pro- 
visions, thirty-two water casks, one gun carriage and slide, a 
box of muskets and thirteen kegs of gunpowder, and after a 
bond had been given by John M. Patterson as master, and 
George Stiles and Victor Valette of Baltimore as owners, not 
to commit hostilities against the subjects or property of any 
prince or state, or of any colony, district or people with whom 
the United States were at peace. After her arrival at St Tho- 
mas, Armstrong had no funds, and was uncertain whether he 
could get funds. At St Thomas she was fitted as a privateer 
and sailed to St Eustatia, having changed her name to Las Damas 
Argentinas; the defendant was her captain during the subse- 
quentcruise. Armstrong was on board, not as an officer, but as an 
owner, and as agent for the other owners. Armstrong on the 
voyage from Baltimore told a witness, that if the vessel went 
privateering it would be under the Buenos Ayrean flag; and 
that he had procured a commission for the Bolivar from an 
agent of the Buenos Ayrean government at Washington, for 
eight hundred dollars. 

A witness swore that he conversed with Armstrong about 
going to the West Indies, that Armstrong told him it was his 
intention, or rather his wish, to employ the Bolivar as a priva- 
teer; but he had no funds to fit her out as such, and could not 
tell, until he got to the West Indies, what he might ultimately 
do. Armstrong wanted witness in Baltimore to advance some 
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funds, and told him he would be glad if witness would go as 
surgeon. He spoke of the difficulty of getting funds, both in 
Baltimore and in the West Indies. The witness knew that 
Armstrong had no funds when he arrived in the West Indies, 
and was two or three days negotiating with Cabot and Co. of 
St Thomas, and was uncertain of there getting funds. 

From St Eustatia the vessel proceeded, under the Buenos 
Ayrean flag, and captured several vessels, Portuguese, Bra- 
zilian and Spanish; which were ordered, in consequence of the 
blockade of the Rio de la Plata, to the West Indies, in pursu- 
ance of instructions from the government of Buenos Ayres. 
The cruise terminated on the Ist of March 1828: one prize and 
cargo produced thirty-five thousand dollars, which was distri- 
buted among the crew. 

It was admitted that before the year 1827, the United Pro- 
vinces of Rio de la Plata had been regularly acknowledged as 
an independent nation, by the executive department of the 
government of the United States. 

The defendant moved the circuit court for their opinion and 
direction to the jury: 

1. That if the jury believe, that, when the Bolivar left Balti- 
more, and when she arrived at St Thomas, and during the 
voyage from Baltimore to St Themas, she was not armed or at 
all prepared for war, or in a condition to commit hostilities; 
the verdict must be for the traverser. 

2. That if the jury believe that when the Bolivar was fitted 
and equipped at Baltimore, the owner and equipper intended 
to go to the West Indies in search of funds with which to arm 
and equip the said vessel, and had no present intention of using 
or employing the said vessel as a privateer, but intended when 
he equipped her, to go to the West Indies, to endeavour to 
raise funds to prepare her for a cruise; then the traverser is not 
guilty. 

3. That if the jury believe, that when the Bolivar was 
equipped at Baltimore, and when she left the United States, 
the equipper had no fixed intention to employ her as a priva- 
teer, but had a wish so to employ her, the fulfilment of which 
wish depended on his ability to obtain funds in the West Indies, 
for the purpose of arming and preparing her for war; then the 
traverser is not guilty. 

Vou. VI.—3 G 
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4. That according to the evidence in this cause, the United 
Provincesof Riode la Plata is, and was at the time of the offence 
alleged in the indictment, a government acknowledged by the 
United States; and that the United Provinces of Rio de la Plata 
is, and then was a state, and not a people within the meaning 
of the act of congress under which the traverser is indicted; 
the word ‘ people” in that act being intended to describe com- 
munities under an existing government, not recognized by the 
United States; and that the indictment therefore cannot be sup- 
ported on this evidence. 

The district attorney of the United States moved the court 
for their opinion and direction to the jury: 

1. That if the jury find from the evidence, that the tra- 
verser was, within the district of Maryland, knowingly con- 
cerned in the fitting out of the privateer Bolivar, alias Las 
Damas Argentinas, with intent that such vessel should be em- 
ployed in the service of the United Provinces of Rio de la Plata, 
to commit hostilities, or to cruise and commit hostilities, 
against the subjects, or against the subjects and property 
of his imperial majesty, the constitutional emperor and per- 
petual defender of Brazil, with whom the United’States were 
at peace, then the traverser has been guilty of a violation of the 
third section of the act of congress of the 20th of April 1818, 
which punishes certain ofiences against the United States; al- 
though the jury should further find, that the equipments of 
the said privateer were not complete within the United States, 
and that the cruise did not actually commence until men were 
recruited, and further equipments were made at the island of 
St Thomas in the West Indies; and should further find that 
the Bolivar, on her voyage from Baltimore to St Thomas, had 
no large gun, no flints, nor any cannon or musket balls, and that 
the muskets and sabres were, during the voyage, nailed up in 
boxes. 

2. That if the jury find from the evidence, that the traverser 
was, within the district of Maryland, knowingly concerned in 
the fitting out of the privateer Bolivar, alias Las Damas Ar- 
gentinas, with intent that such vessel should be employed in the 
service of the United Provinces of Rio de la Plata, to commit 
hostilities, or to cruise and commit hostilities against the sub- 
jects, or against the subjects and property of his imperial ma- 
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jesty, the constitutional emperor and perpetual defender of 
Brazil, with whom the United States then were at peace, 
then the traverser has been guilty of a violation of the éhird 
section of the act of congress of the 20th of April 1818, which 
punishes certain crimes against the United States; although the 
jury should further find, that the intention so to employ the 
said vessel was liable to be defeated by a failure to procure 
funds in the West Indies, where further equipments were in- 
tended and required to be made, before actually commencing 
the contemplated cruise. 

3. Thatif the jury find from the evidence, that the traverser 
was, within the district of Maryland, knowingly concerned in 
the fitting out of the privateer Bolivar, alias Las Damas Argen- 
tinas, with intent that such vessel should be employed in 
the service of the United Provinces of Rio de la Plata, to com- 
mit hostilities, or to cruise and commit hostilities against the 
subjects, or against the subjects and property of his imperial 
majesty, the constitutional emperor and perpetual defender of 
Brazil, with whom the United States then were at peace, then 
the traverser has been guilty of a violation of the third section 
of the act of congress of the 20th of April 1818, which punishes 
certain crimes against the United States; although the jury 
should further find, that the fulfilment of the intentions so to 
employ the said vessel, would have been defeated if further 
funds had not been obtained in’ the West Indies, where fur- 
ther equipments were intended and required to be made before 
actually commencing the contemplated cruise. 

4. That the twelfth and thirteenth counts in the indictment 
are good and sufficient in law, whereon to found a conviction; 
notwithstanding the employment therein of the words ‘in 
the service of a foreign people, that is to say’”’ preceding the 
words ‘in the service of the United Provinces of Rio de la 
Plata.”’ 

Upon the aforesaid prayers, and upon each of them, the judges 
were opposed in opinion; and thereupon the court ordered the 
same to be certified to the supreme court of the United States. 

The case was argued by Mr Williams, for the United States: 
and by Mr Wirt, for the defendant. 


Mr Williams, for the United States, contended, in support 
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of their first prayer, that the guilty intention having been 
proved to have existed in the mind of the traverser in the 
United States, and the guilty enterprise having actually com- 
menced there, the traverser is guilty of a violation of the third 
section of the act of the 20th of April 1818; although the 
equipments were not completed in the United States, and al- 
though the cruise was not commenced, nor the Bolivar pre- 
pared to commence her cruise, until after her arrival in St 
Thomas. 

The section in question punishes the fitting out and arming; 
the attempting to fit out and arm; the procuring to be fitted 
out and armed; and, with a view to comprehend all who shall 
have any participation in disturbing the neutral relations of 
the United States, it punishes those who shall be knowingly 
concerned in the furnishing, fitting out or arming any ship 
or vessel, with intent, &c. The offence charged here is for 
being knowingly concerned in fitting out, &c. 

The Bolivar was in fact not only fitted out in the port of 
Baltimore, hut was partially armed; having on board mus- 
kets, sabres, powder and a gun carriage, and a commission to 
cruise. 

If it be necessary for the completion of the offence, that the 
vessel should not only be fitted out, but also armed, it is mani- 
fest that this important act of congress, required by the laws of 
nations, and essential to preserve the peace of this country 
with foreign nations, will become a dead letter. For it is not 
only easy to evade its provisions, but at least equally conve- 
nient to do so, by having some additional equipments, however 
inconsiderable, to be effected abroad. This position admits 
that the attempt to fit out and arm, however small the pro- 
gress therein, is an offence; while the complete fitting out, 
having a commission on board, with the most flagrant inten- 
tion to privateer, is no infringement of the act. The slightest 
augmentation to an armed vessel, is undeniably an offence 
under the fifth section. 

The policy and scope of this whole law, so far from re- 
straining the express terms used in this section, afford the 
strongest aid towards a literal construction of those terms. 
The twelfth and thirteenth counts of this indictment, and the 
first prayer, are drawn in the yery words of the third seetion 
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of the act in question. And if these counts and this prayer 
are not sustained, it must be on the ground that the act ought to 
be interpreted differently from its obvious and literal meaning. 

The reason for a strained interpretation, which will have the 
effect to defeat and repeal this wholesome statute, will scarcely 
prevail with this court. And the authorities will be found to 
overthrow such an interpretation; and to support that which 
is insisted on by the prosecution, 

The exact and faithful discharge of the duties which a neu- 
tral position imposes upon governments, is among the highest 
and most important of all national duties. Honour and interest 
concur in making it especially binding on our own govern- 
ment: and while this conduct has in a very great degree pro- 
moted the prosperity of this country; it has placed the policy 
and character of the nation in a high and elevated position in 
the estimation of other powers. 

In the third circuit and Pennsylvania district, a decision 
was made upon the words on which this indictment is drawn; 
and it was there decided, in the case of the United States v. 
Guinet, 2 Dall. 321, ‘‘ that the converting a ship from her 
original destination, with intent to commit hostilities; or, in 
other words, converting a merchant ship into a vessel of war, 
must be deemed an original outfit, for the act would otherwise 
become nugatory and inoperative. It is the conversion from 
her peaceable use to the warlike purpose, that constitutes the 
offence.”? And in this case far less advance towards arming 
was made, than in the case of the Bolivar. Besides, that the 
privateer ‘‘ Les Jameauzx”’ never actually proceeded on a 
cruise, and yet Guinet was convicted. Whereas, in the case 
at bar, the Bolivar, having actually performed her cruise and 
made captures of vessels and property of nations with whom 
the United States were at peace; no room is left for doubting 
the object of her outfit in the port of Baltimore. 

In the case of Needham et al., Peters’s C. C. Rep. 487, the 
same principle was decided. 

Cited, also, The United States vy. Glass, 3 Wash. C. C. 
Rep. 65; Kent’s Commentaries, 1 vol. 114. 

The decisions of this court on the acts prohibiting the slave 


trade, furnish cases strikingly analogous to the one now under 
argument. 
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The expressions used in these acts seem, indeed, to require 
a more complete development and fulfilment of intention, than 
the neutrality acts. In the last slave trade act, which passed 
at the same session as the act upon which this indictment is 
framed, it is provided, that “if any ship or vessel shall be 
built, fitted out, equipped, laden, or otherwise prepared, for the 
purpose of procuring any negro,”’ &c. ‘such ship,”’ &c. “ shall 
be forfeited.”” The Emily and Caroline, 9 Wheat. 388; The 
Plattsburgh, 10 Wheat. 141; The United States v. Goodin, 
12 Wheat. 171, 173; The Alexander, 3 Mason, 177; 1 Dod- 
son, 81, were cited. 

Mr Chief Justice Marshall says, in giving the opinion of this 
court, in 5 Wheat. 95, “that although penal laws are to be 
construed strictly, they are not to be construed so strictly 
as to defeat the obvious intention of the legislature. The 
maxim is not to be so applied as to narrow the words of 
the statute to the exclusion of cases which these words in 
their ordinary acceptation, or in the sense in which the 
legislature has obviously used them, would comprehend. 
The intention of the legislature is to be collected from the 
words they employ; where there is no ambiguity in the words, 
there is no room for construction.”’ Cited, also, 2 Peters, 
662, opinion of Mr Justice Story. 

In support of the second point, it was insisted, that the inten- 
tion coupled with acts tending to the accomplishment of the 
object constitutes the offence, under this statute. For no 
otherwise could our neutral relations be preserved with nations 
belligerent towards each other. And in the description of 
the offence, it differs from many common law offences, such 
as robbery, murder, &c. And it is not necessary the criminal 
intent should be accomplished in order to subject the party to 
conviction and punishment. 

As analogous, see the cases in larceny, where carrying away 
is essential to the offence. Arch. Pl. & Ey. 127, and the au- 
thorities there cited; and 2 Russell’s Cr. L. 1034; where, 
among other similar decisions, the twelve judges of England 
held, “ that the removal of a parcel from the head to the tail 
of a wagon, with intent to steal it, was a sufficient asportation 
to constitute larceny.”’ 

In favour of the third point, it was contended, that the acts 
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given in evidence in this case, so far consummated the offence, 
that no locus penitentiz remained for the traverser, after leav- 
ing the port of Baltimore. 

The criminal intent, and the acts consequent thereon, have 
been conjoined in this case, so that there can be neither a 
divorce nor a purification by a possible, or even a probable 
failure of continued and successful support. 

All human enterprises are subject to contingencies. The 
death of the actors, the shipwreck of the vessel, &c. are among 
the casualties to which every maritime adventure is exposed. 
These may be supposed as much to enter into the calculation 
of those who engage in such adventures, as the uncertainty 
about the requisite funds influenced the mind of the traverser 
in this case. 

If the traverser was innocent, because his guilty enterprise 
might have been defeated or would have been defeated, if the 
requisite funds had been withheld; how can any one ever be 
guilty, since some contingencies must be inseparable from 
every enterprise ? 

Here, unfortunately for the traverser’s case; and what illus- 
trates the extravagance of this part of the defence; the contin- 
gency turned up favourably for the adventure. And that 
which commenced in Baltimore was uninterruptedly prose- 
cuted to the close of a successful cruise. Cited 2 East’s P. C. 
557; 2 Russell’s C. L. 991, 1036. 

In support of the fourth point, the counsel for the United 
States contended :— 

That the word people was descriptive of an independent 
government, acknowledged by the United States, as the word 
is used in this act. 

This word has no technical meaning, for which it invariably 
stands; and to which courts are obliged, as in technical words, 
always to annex the same ideas, as e. g. the words felonious, 
traitorous, &c. Nor is this word used in this act in opposi- 
tion, or made to have a more limited meaning than ordinary, 
by reason of being placed in connexion with other words, 
by which its general and usual meaning could be affected. 

There is nothing in the context here to indicate the legisla- 
tive intention, that this word was to be understood in any 
other than its ordinary or vernacular sense. 

















456 SUPREME COURT. 


[United States v. Quincy.] 


If there be any thing remarkable in the use made of the word 
people, in this government and country it is in its enlarged, 
rather than its restricted sense. And it cannot be shown, by 
examples, that congress ever use it in a narrow interpretation. 

The largest state in the confederation uses the word as 
descriptive of its corporate character: ‘¢ The people of New 
York.” 

But the meaning of this word must be ascertained by refer- 
ence to standard authorities; and Johnson, Crabbe’s Syno- 
nymes, were referred to. 

The traverser’s counsel,—in asking the court to support his 
Jourth prayer, upon the ground that the ‘ provinces of Rio 
de la Plata” were not a people, because they had been acknow- 
ledged by the government of the United States, thereby to 
overthrow this indictment,—makes a demand, founded only on 
a gratuitous hypothesis, and deriving no support, either from 
authority or popular usage. 

A wholesome rule for the construction of words used in 
criminal as well as in civil cases, will be found in 1 Chitty, 
C. L. 172, laid down by lord Ellenborough. ‘Except in 
particular cases, where precise technical expressions are re- 
quired to be used, there is no rule that other words shall be 
be employed than such as are in ordinary use, or that in in- 
dictments or other pleadings a different sense is to be put upon 
them, than what they bear in ordinary acceptation,” &c. 


Mr Wirt for the defendant. The only two counts in the 
indictment for the consideration of the court, are the twelfth and 
thirteenth; which are founded on the act of congress of 1818, 
for the punishment of certain crimes. The difference between 
the counts is in the manner of laying the intent charged to 
the defendant; the twelfth charges that the defendant with the 
intent that such vessel be employed; the thirteenth, with in- 
tent that such vessel should be employed. 

The prayers of the traverser are founded on the evidence; 
and they called upon the court to say, whether, on the hypo- 
thesis that the jury should believe certain facts which his 
counsel considered as fairly deducible from the evidence, there 
had been any violation of the statute on which the indictment 
is founded. 
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The statute is one of a-peculiar character, growing out of 
peculiar circumstances, and directed to a peculiar object con- 
nected with our neutral rights, on the one hand, and some 
neutral obligations on the other, which distinguish it from the 
slave act, and the other acts of congress with which the argu- 
ment for the United States has sought to confound it. It de- 
mands a construction of its own; which it is for the first time 
to receive in this court. 

The course of argument proper to be pursued, is, first, to 
examine the act upon its own construction; and, second, to 
show the substantial difference between its provisions, and 
those of the slave and other acts with which it has been so 
confounded. 

1. To examine the act on its own construction. 

The object of all construction is to arrive at the intention of 
the legislature. The direct mode of doing this, is by looking 
at the language of the law; but there are other auxiliary modes 
of arriving at this intention, to which courts also resort for 
the purpose. One of the most familiar rules for interpreting 
statutes is to refer to the old law, the mischief and the re- 
medy—that is, to look to the history of the act; the cause 
which produced it; and the precise object which it was in- 
tended to attain. Preston v. Browden, 1 Wheaton. 

For this salutary purpose, and with this legitimate object, 
the court will permit a reference to the history and peculiar 
circumstances which produced the act of congress now under 
consideration. 

This act, as is well known to the court, is only a transcript 
of the act of 1794, so far as this prosecution is concerned. 
The act of 1794 was produced by an attempt on the part of 
M. Genet, the minister of France, to take advantage of the 
intense sympathies of this country in behalf of revolutionary 
France, to involve the United States in the war between that 
country and Great Britain, and the powers allied with her against 
France. 

This was the mischief which produced the statute; and it is 
necessary that the court should have a precise view of this 
mischief, in order to measure the corresponding remedy in the 
statute. ‘They are referred for the circumstances under which 
the statute was passed, to 5 Marshall’s Life of Washington, 
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409, 10, 11; 427, 8; 430, 1, 2, 3; 441, 2, 3. The Message 
of the President, Dec. 3, 1793, 1 State Papers, 39,40. Proc- 
lamation of Neutrality, 1 State Papers, 44, 5, 6. 

All that was required by the government, and the whole 
purpose of the law, was to preserve our neutral relations, as 
enjoined by the law of nations; and as the rules and regula- 
tions which had been prescribed by President Washington in 
the proclamation, had been declared to go all the length of 
our neutral obligations; why should it be supposed that con- 
gress intended to go farther, to the unnecessary and extreme 
prejudice of the American trade? 

The mischief had been, the arming and equipping vessels in 
our ports, and sallying out thence in warlike array to cruise 
and commit hostilities on foreign nations, with which we were 
at peace: that was the mischief; and why should the remedy 
be more extensive? It was declared in the instructions, 
that a vessel whose equipments were so equivocal as to be ap- 
plicable either to commerce or war, was not a proper object 
of seizure or molestation. No obligation of neutrality required 
us to disturb her; while a just regard to the rights of neutral 
trade, required that she should be left at liberty to pursue her 
own course, free from molestation. 

It is now insisted, on the part of the traverser in this case, 
that the act under consideration, with this light of its history 
collected upon it; is manifestly intended to cover no more 
ground than the executive rules and regulations, which have 
been referred to. 

Having thus brought the history of the act to aid in its 
construction, the rule that penal statutes shall be interpreted 
strictly, is invoked to aid in the further consideration of the 
application of the law to the case made out by the United States 
on the testimony. 

A careful scrutiny of the language of this act, following, as 
it did, close on the proclamation of President Washington, and 
adverting to the views and purposes of its enactment, as 
shown by its history; will satisfy the court that the position 
assumed for the traverser is fully sustained. The offence to 
be punished was the fitting out and arming any ship or vessel 
within the ports of the United States, intended to be employed 


in hostilities against the subjects of any foreign state, in amity 
with us. . 
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The meaning of the terms jifting out and arming is, that 
the vessel shall be both fitted out and armed; and to be so 
fitted out and armed, as to be placed in a condition to commit 
hostilities. The whole of the purpose of the law was this, 
and the vessel was to be completely fitted out and armed in 
our own ports, and was to be put in a condition, and witha 
capacity to commit hostilities immediately. Nothing else, 
and nothing less than this was the purpose of the law. 

Between the attempt to fit out and arm, and the fitting out 
and arming, there is a wide and important difference. To fit out 
and arm is to do the thing completely; to attempt to fit out and 
arm means that the party has begun it, but has been prevented 
accomplishing the purpose by the interference of the govern- 
ment. He has all the guilt of the intention, because his inten- 
tion was to fit out and arm completely in our ports, in violation 
of the act. It is therefore incumbent on the prosecution to 
prove that the object of the traverser was to fit out and arm 
completely ; and in all respects to place in a state for immediate 
hostilities, the vessel referred to in the indictment. 

The argument submitted to the court is, that the third sec- 
tion of the act on which the indictment is founded makes the 
offence to consist in fidting out and arming, which is an en- 
tire act; and requires the vessel to be placed in a posture for 
war, ina condition to commit immediate hostilities, before the 
offence is completed; such being the only rational meaning of 
the words of the statute. That if the indictment charges the 
attempt, the charge must not be of an attempt to fit out mere- 
ly, but of an attempt to fit out and arm; that if it charge a 
procurement, the charge must not be that the accused pro- 
cured the vessel to be fitted out merely, but that he procured 
her to be fitted out and armed. In these three descriptions 
the law is looking at the prime actor, for he is described as 
the person who fits out and arms; or attempts to fit out and 
arm; or procures to be fitted out and armed: he is the actor, 
or the procurer. 

With regard to the principal or prime actor, it is not said if 
he knowingly does the thing; for knowledge is involved in 
the very description of the offence; but the language of the 
law as to those who were concerned in furnishing any of the 
materials is different; this must have been done knowingly. 
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With respect to those persons their participation is manifestly 
of an accessorial character: they are not indeed called accesso- 
ries, but the language in which the agency is described, con- 
strued with that in which the operations of the principal are 
described; manifest that the legislature was looking at them in 
an accessorial light. There is, then, in a fair construction of 
the law, a principal in the offence, and an accessory. But the 
offence must have been committed; there must have been a 
fitting out and arming, or an attempt to fit out and arm, or the 
principal actor has been guilty of no offence; and it could not 
have been intended to punish the secondary or accessorial 
actor, if the principal actor has not been guilty of an offence. 
This would be the case, if to attempt to fit out, not being an 
offence, any one had, knowingly, furnished articles to the vessel 
to be used for that purpose: and yet, if before the complete 
fitting out and arming had been accomplished, the vessel 
had been seized, and this consummation prevented, the prime 
actor would not have been indictable under the law. Thus 
the part of a transaction becomes a crime in one citizen, while 
the whole of it is not a crime in another. The construction 
on the other side is, that the law meant to punish, not merely 
the consummation of the act, the fitting out and arming, but 
every step that is taken towards it; so that the fi/ting out, 
per se, becomes an offence, is acrime, without arming. But. 
if this had been the intention of congress the copulation and 
would have found no place in the description: the language of 
the law would have been <¢ fit out ov arm,” and attempt to fit 
out or arm. 

The following cases were cited and commented upon, 1 
Wheat. 121; 5 Wheat. 76, 94; 1 Gallison, 114; 1 Paine’s C. 
C. Rep. 32; 2 Wheat. 119; S Dallas, 328; the case of Smith 
and Ogden, 240; Peters’s C. C. Rep. 487; 9 Wheat. 389; 10 
Wheat. 141; 12 Wheat. 472. 

The intent charged against a defendant under the act should 
be a fixed and positive intent, not in any manner contingent. 
The vessel in this case was in a condition to be considered as 
going out as a commercial vessel—she had no crew for war— 
no muskets—no ammunition. The offence must be consum- 
mated within the United States, and the intent is not to be 
collected from what occurred afterwards. 
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The evidence shows, that until the vessel arrived at St 
Thomas the purpose of privateering was uncertain. It de- 
pended for its accomplishment on the receipt of funds there, 
and for some time this was uncertain. If the vessel had been 
sold on her arrival in the West Indies, most certainly the 
defendant could not be found guilty. The intention in cases 
of larceny is not like this; in those cases, where a slight 
asportation has taken place, it is sufficient to constitute the 
offence. But there the act is complete by such removal. 

The objection to calling the government of Rio de la Plata 
“a people” is purely technical, growing out of the case of 
Gelston v. Hoyt. This related to the situation of Piteon and 
Christophe in St Domingo; and the court, in that case, said 
neither could be considered a state. The word people applies 
to a community in the course of revolution, and not yet settled 
down. But this was not the situation of Buenos Ayres. It 
was a state,and should have been so described. The object of 
the law was to include political communities of every denomi- 
nation. The court cannot know but that there may bea people 
called Buenos Ayres; a reference to particulars would not cure 
the defect. Buenos Ayres being a state, should have been so 
denominated. 


Mr Williams, in reply. 

The Bolivar did not sail from the United States as a mer- 
chant vessel, for she had no cargo; nor was there ever produced 
any account of sales of an outward cargo. She carried out 
nothing but provisions for a privateer’s crew, and munitions 
of war. The whole invoice cost only six hundred and.eighty- 
seven dollars and eighty-one cents; whereas she was advertised 
by the traverser to be a vessel capable of carrying from four 
to five hundred barrels. 

At the time when the first- neutrality act was passed (1794), 
the unjustifiable acts consisted in not only fitting out, but also 
in arming; and therefore, this description of the offence in the 
act, as well as in the correspondence of the executive depart- 
ment, becomes the most.prominent. But the act would have 
been soon found to be wholly inefficient, if more ample pro- 
visions had not been enacted. If, in Genet’s time, he had set 
on foot the fitting out of privateers from this country, to be 
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armed in the West Indies, can it be doubted that our govern- 
ment would have denounced this practice as contrary to our 
neutrality and the laws of nations? 

The case in 2 Wheaton, relating to the transportation of 
oxen across the line, favours our construction. There it was 
attempted, for the United States, to bring a case within the 
operation of a penal law, which the letter of the law did not 
cover. Here the indictment, and the act on which it is drawn, 
comprehend, in their letter and spirit, the very case of the 
traverser. 

The fourth class of offences in the third section, is not con- 
fined to accessorial participators, but is calculated and intended 
to comprehend all parties concerned in fitting out ov in arming. 
The argument on the part of the traverser requires words to 
be interpolated into the law; and contradicts the rule, that an 
indictment, drawn in the words of the act, is sufficient. For 
if the arming, as well as fitting out, must be proved, so also 
ought it to be averred in the indictment. 

The slave trade acts are, manifestly, analogous to the neu- 
trality acts; and the mischiefs of the former trade are not 
greater than those which flow from violating the latter acts. 
For to the lawless practice of privateering, may be ascribed the 
growing prevalence of piracy. 


Mr Justice Tuomrson delivered the opinion of the Court. 

This case comes up from the circuit court of the United 
States for the Maryland district, on a division of opinion of 
the judges, upon certain instructions prayed for to the jury. 

The indictment upcen which the defendant was put upon his 
trial, contains a number of counts, to which the testimony did 
not apply, and which are not now drawn in question. The 
twelfth and thirteenth are the only counts to which the evi- 
dence applied; and the offence charged in each of these is sub- 
stantially the same; to wit, that the said John D. Quincy, on 
the 3lst day of December 1828, at the district of Maryland, 
&c. with force and arms, was knowingly concerned in the fit- 
ting out of a certain vessel called the Bolivar, otherwise called 
Las Damas Argentinas, with intent that such vessel should be 
employed in the service of a foreign people, that is to say, in 
the service of the United Provinces of Rio de la Plata, to com- 
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mit hostilities against the subjects of a foreign prince; that is 
to say, against the subjects of his imperial majesty, the con- 
stitutional emperor and perpetual defender of Brazil, with 
whom the United States then were, and still: are at peace, 
against the form of the act of congress in such case made and 
provided. 

The act of congress under which the indictment was found, 
6th vol. Laws U. S. 321, sect. 3, declares, ‘‘ that if any per- 
son shall, within the limits of the United States, fit out and 
arm, or attempt to fit out and arm, or procure to be fitted out 
and armed, or shall knowingly be concerned in the furnishing, 
fitting out, or arming of any ship or vessel, with intent that 
such ship or vessel shall be employed in the service of any 
foreign prince or state, or of any colony, district or people, to 
cruise or commit hostilities against the subjects, citizens or 
property of any foreign prince or state, or of any colofiy, dis- 
trict or people with whom the United States are at peace, &c. 
every person so offending, shall be deemed guilty of a high 
misdemeanour, and shall be fined not more than ten thousand 
dollars, and imprisoned not more than three years, &c. 

The testimony being closed, several prayers, both on the 
part of the United States and of the defendant, were presented 
to the court for their opinion and direction to the jury; and 
upon which the opinions of the judges were opposed, and which 
will now be noticed in the order in which they were made. 

On the part of the defendant the court was requested to 
charge the jury, that if they believe that when the Bolivar left 
Baltimore, and when she arrived at St Thomas, and during 
the voyage from Baltimore to St Thomas, she was not armed, 
or at all prepared for war, or in a condition to commit hostili- 
ties, the verdict must be for the defendant. 

The prayer on the part of the United States upon this part 
of the case, was, in substance, that if the jury find from the 
evidence that the defendant was, within the district of Mary- 
land, knowingly concerned in the fitting out the privateer 
Bolivar, with intent that she should be employed in the man- 
ner alleged in the indictment, then the defendant was guilty 
of the offence charged against him, although the jury should 
find that the equipments of the said privateer were not com- 
plete within the United States, and that the cruise did not 
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actually commence until men were recruited, and further 
equipments were made at the island of St Thomas in the West 
Indies. 

The instruction which ought to be given to the jury under 
these prayers involves the construction of the act of congress, 
touching the extent to which the preparation of the vessel for 
cruising or committing hostilities must be carried before she 
leaves the limits of the United States, in order to bring the 
case within the act. 

On the part of the defendant it is contended, that the vessel 
must be fitted out and armed, if not complete, so far at least 
as to be prepared for war, or in a condition to commit hostili- 
ties. We do not think this is the true construction of the act. 
It has been argued that although the offence created by the act 
is a misdemeanour, and there cannot, legally speaking, be 
principal and accessory, yet the act evidently contemplates 
two distinct classes of offenders. The principal actors who are 
directly engaged in preparing the vessel, and another class 
who, though not the chief actors, are in some way concerned 
in the preparation. 

The act in this respect may not be drawn with very great 
perspicuity. But should the view taken of it by the defend- 
ant’s counsel be deemed correct (which, however, we do not 
admit), it is not perceived how it can affect the present case. 
For the indictment, according to this construction, places the 
defendant in the secondary class of offenders. He is only 
charged with being knowingly concerned in the fitting out 
the vessel, with intent that she should be employed, &c. To 
bring him within the words of the act, it is not necessary to 
charge him with being concerned in fitting out and arming. 
The words of the act are, fitting out or arming. Either will 
constitute the offence. But it is said such fitting out must be 
of a vessel armed, and in a condition to commit hostilities, 
otherwise the minor actor may be guilty when the greater 
would not. For as to the latter there must be a fitting out 
and arming in order to bring him within the law. If this 
construction of the act be well founded, the indictment ought 
to charge, that the defendant was concerned in fitting out the 
Bolivar, being a vessel fitted out and armed, &c. But this, 
we apprehend, is not required. It would be going beyond 
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the plain meaning of the words used in defining the offence. 
It is sufficient if the indictment charges the offence in the 
words of the act; and it cannot be necessary to prove what is 
not charged. It is true, that with respect to those who have 
been denominated at the bar the chief actors, the law would 
seem to make it necessary that they should be charged with 
fitting out and arming. These words may require that both 
should concur; and the vessel be put in a condition to commit 
hostilities, in order to bring her within the law. But an at- 
tempt to fit out and arm is made an offence. This is certainly 
doing something short of a complete fitting out and arming. 
To attempt to do an act does net, either in law or in common 
parlance, imply a completion of the act, or any definite pro- 
gress towards it. Any effort or endeavour to effect it will 
satisfy the terms of the law. 

This varied phraseology in the law, was probably employed 
with a view to embrace all persons of every description who 
might be engaged, directly or indirectly, in preparing vessels 
with intent that they should be employed in committing hos- 
tilities against any powers with whom the United States were 
at peace. Different degrees of criminality will necessarily 
attach to persons thus engaged. Hence the great latitude 
given to the courts in affixing the punishment, viz. a fine not 
more than ten thousand dollars, and imprisonment not more 
than three years. 

We are accordingly of opinion, that it is not necessary that 
the jury should believe or find that the Bolivar, when she left 
Baltimore, and when she arrived at St Thomas, and during 
the voyage from Baltimore to St Thomas, was armed, or in a 
condition to commit hostilities, in order to find the defendant 
guilty of the offence charged in the indictment. 

The first instruction therefore prayed on the part of the de- 
fendant must be denied, and that on the part of the United 
States given. 

The second and third instructions asked on the part of the 
defendant, were: 

That if the jury believe, that when the Bolivar was fitted 
and equipped at Baltimore, the ownerand equipper intended 
to go to the West Indies in search of funds, with which to 


arm and equip the said vessel, and had no present intention 
Vor. VI.—3 I 
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of using or employing the said vessel as a privateer, but in- 
tended, when he equipped her, to go to the West Indies, to 
endeavour to raise funds to prepare her for a cruise; then the 
defendant is not guilty. 

Or, if the jury believe, that when the Bolivar was equipped 
at Baltimore, and when she left the United States, the equipper 
had no fixed intention to employ her as a privateer, but had 
a wish so to employ her, the fulfilment of which wish de- 
pended on his ability to obtain funds in the West Indies, for 
the purpose of arming and preparing her for war; then the de- 
fendant is not guilty. 

We think these instructions ought to be given. The offence 
consists principally in the intention with which the prepara- 
tions were made. These preparations, according to the very 
terms of the act, must be made within the limits of the United 
States; and it is equally necessary that the intention with re- 
spect to the employment of the vessel should be formed be- 
fore she leaves the United States. And this must be a fixed 
intention; not conditional or contingent, depending on some 
future arrangements. This intention is a question belonging 
exclusively to the jury to decide. It is the material point on 
which the legality or criminality of the act must turn; and 
decides whether the adventure is of a commercial or warlike 
character. 

The law does not prohibit armed vessels belonging to citi- 
zens of the United States from sailing out of our ports; it only 
requires the owners to give security (as was done in the pre- 
sent case) that such vessels shall not be employed by them to 
commit hostilities against foreign powers at peace with the 
United States. 

The collectors are not authorised to detain vessels, although 
manifestly built for warlike purposes, and about to depart from 
the United States, unless circumstances shall render it proba- 
ble, that such vessels are intended to be employed by the 
owners to commit hostilities against some foreign power, at 
peace with the United States. 

All the latitude, therefore, necessary for commercial pur- 
poses, is given to our citizens; and they are restrained only 
from such acts as are calculated to involve the country in war. 

The second and third instructions asked on the part of the 
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United States ought also to be given. For if the jury shall 
find (as the instructions assume) that the defendant was know- 
ingly concerned in fitting out the Bolivar within the United 
States, with the intent that she should be employed as set forth 
in the indictment,that intention being defeated by what might 
afterwards take place in the West Indies, would not purge the 
offence which was previously consummated. It is not neces- 
sary that the design or intention should be carried into execu- 
tion in order to constitute the offence. 

The last instruction or opinion asked on the part of the 
defendant was: 

That according to the evidence in the cause, the United 
Provinces of Rio de Ja Plata is, and was at the time of the 
offence alleged in the indictment, a government acknowledged 
by the United States, and thus was a staée, and not a people 
within the meaning of the act of congress under which the 
defendant is indicted; the word people in that act being in- 
tended to describe communities under an existing government 
not recognized by the United States; and that the indictment 
therefore cannot be supported on this evidence. 

The indictment charges that the defendant was concerned 
in fitting out the Bolivar, with intent that she should be em- 
ployed in the service of a foreign people; that is to say, in the 
service of the United Provinces of Rio de la Plata. It was 
in evidence, that the United Provinces of Rio de la Plata had 
been regularly acknowledged as an independent nation by 
the executive department of the government of the United 
States, before the year 1827. And therefore it is argued that 
the word people is not properly applicable to that nation or 
power. 

The objection is one purely technical, and we think not 
well founded. The word people, as here used, is merely 
descriptive of the power in whose service the vessel was in- 
tended to be employed: and it is one of the denominations 
applied by the act of congress to a foreign power. The 
words are, “in the service of any foreign prince or state, or of 
any colony, district or people.’? The application of the word 
people is rendered sufficiently certain by what follows under 
the videlicet, “that is to say, the United Provinces of Rio de 
la Plata.”’ This particularises that which by the word peo- 
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ple is left too general. The descriptions are no way repug- 
nant or inconsistent with each other, and may well stand 
together. That which comes under the videlicet, only serves 
to explain what is doubtful and obscure in the word people. 

This instruction must therefore be denied, and the one 
asked on the part of the United States, viz. that the indictment 
is sufficient in law, must be given. 

These answers must accordingly be certified to the circuit 
court. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Maryland, and on the points and questions on which the 
judges of the said circuit court were opposed in opinion, and 
which were certified to this court for its opinion, agreeably to 
the act of congress in such case made and provided, and was 
' argued by counsel; on consideration whereof, it is the opinion 
of this Court, 

1. That it is not necessary that the jury should believe or 
find that the Bolivar, when she left Baltimore, and when she 
arrived at St Thomas, and during the voyage from Baltimore 
to St Thomas, was armed, or ina condition to commit hostili- 
ties, in order to find the defendant guilty of the offence charged 
in the indictment. Therefore, the first instruction prayed for 
on the part of the defendant, must be denied, and that on the 
part of the United States given. 

2. That the second and third instructions asked for on the 
part of the defendant should be given. 

3. That the second and third instructions asked for on the 
part of the United States should also be given. 

4. That the fourth instruction asked for on the part of the 
defendant must be denied, and the one asked on the part of 
the United States, viz. that the indictment is sufficient in law, 
must be given. It is therefore ordered and adjudged by this 
court that it be certified to the said circuit court: 

1. That it is not necessary that the jury should believe or 
find that the Bolivar, when she left Baltimore, and when she 
arrived at St Thomas, and during the voyage from Baltimore 
to St Thomas, was armed, or in a condition to commit hostili- 
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ties, in order to find the defendant guilty of the offence charged 
in the indictment. Therefore, the first instruction prayed on 
the part of the defendant must be denied, and that on the part 
of the United States given. 

2. That the second and third instructions asked for on the 
part of the defendant should be given. 

3. That the second and third instructions asked for on the 
part of the United States should also be given. 

4. That the fourth instruction asked for on the part of the 
defendant must be denied; and the one asked on the part of 
the United States, viz. that the indictment is sufficient in law, 
must be given. 
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Tue Unirep States, APPELLANT v. JosEPpH Nourse, Com- 
PLAINANT. 


The agent of the treasury of the United States, under the provisions of the act of 
congress passed on the 15th of May 1820, entitled ‘an act for the better or- 
ganization of the treasury department,” issued a warrant to the marshal of the 
district of Columbia, under which the goods and chattels, lands and tenements 
of Joseph Nourse, late register of the treasury of the United States, were attached 
for the sum of eleven thousand seven hundred and sixty-nine dollars and thir- 
teen cents, alleged to be due to the United States upon a settlement of his ac- 
counts at the treasury of the United States. Mr Nourse, under the authority of 
the fourth section of that act, applied to the district judge of the district of Col- 
umbia, for an injunction to stay proceedings under the warrant, and alleging that 
a balance was due to him by the United States, as commissions for the expen- 
diture of large sums of money for the United States, and as a compensation for 
other duties than those of register of the treasury, in the disbursement of the said 
sums of money, to which commissions and compensation he claimed to be en- 
titled, according, as he alleged, to the established practice, and by the applica- 
tion to his claims of the same rules which had been applied to other and similar 
cases in the adjustment of accounts at the treasury department. The district 
judge granted an injunction to stay proceedings under the warrant; and the 
United States having filed an answer to the bill of Mr Nourse, auditors were 
appointed by the district ju¢ge to audit and settle the accounts of Mr Nourse 
with the United States. The auditors reported the sum of twenty-three thou- 
sand five hundred and eighty-two dollars and seventy-two cents due to Mr 
Nourse by the United States, for extra services rendered to the United States 
in receiving and disbursing public money. Allowing credit in the audit of the 
accounts of the sum of eleven thousand seven hundred and sixty-nine dollars 
and thirteen cents, claimed by the United States, a balance of eleven thousand 
eight hundred and thirteen dollars and fifty-nine cents would be due to Mr 
Nourse. The district judge made a decree that the injunction should be per- 
petual. The United States appealed to the circuit court; and the decree for a 
perpetual injunction was 2ffirmed in that court. The United States appealed 
to the supreme court; and on a motion by the appellee to dismiss the appeal for 
want of jurisdiction, it was held that no appeal is given by the act of congress 
from a decree of the district judge to the circuit court. 
The special jurisdiction created by the act of congress must be strictly exercised 
within its provisions. A particular mode is pointed out by which an appeal 
from the decision of the district judge may be taken by the person against 
whom proceedings have issued; consequently, it can be taken in no other way. 
No provision is made for an appeal by the government; of course none was 
intended to be given to it. 
It appears that no provision is made in the general act organizing the courts of 
the United States to authorise an appeal from the judgment or decree of the 
district court to the circuit court; except in cases of admiralty and maritime 
jurisdiction: On the principle of the case of the United States v. Goodwin, the 
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appeal in this case cannot be maintained. [fit be a case in chancery,no pro- 


vision is made in the general law to appeal such a case from the district to the 
circuit court. 


APPEAL from the circuit court of the United States for the 
county of Washington, in the district of Columbia. 


Mr Coxe, for the complainant, moved to dismiss this appeal 
for want of jurisdiction. 

The circumstances and proceedings in this case, as exhibited 
in the record, were the following: 

Joseph Nourse was removed from the office of register of 
the treasury of the United States in 1829. The following 
communication was afterwards addressed to him from the 
treasury department. 

Treasury Department, Comptroller’s Office, 
26th June 1829. 

Sir—Upon a statement of a general account, comprehending 
the different agencies under which you acted as late register of 
the treasury, the following balances were found to be due on 
them, respectively, to the United States, to wit: 

As agent for the joint library committee of con- 


gress, - - - - - $2,502 55 
Ditto for paying the expenses of stating and print- 
ing the public accounts, . - 934 98 


Ditto for paying the superintendent sal watch- 
men of the buildings occupied by the state and 


treasury departments, - - - 1,325 41 
Ditto for paying the expenses of printing certifi- 

cates of the public debt, - - - 1,011 29 
Ditto for paying the contingent expenses of the 

treasury department, - - - 5,994 90 





Amounting, in the whole, to $11,769 13 

In the general account rendered by you, a balance of nine 
thousand three hundred and sixty-seven dollars and eighty- 
seven cents is claimed; between which and the balance above 
stated, there is a difference of twenty-one thousand one hun- 
dred and thirty-seven dollars; and is occasioned, with the ex- 
ception of fifty-four dollars and fifty cents paid to Gabriel 
Nourse and James Watson, suspended for want of vouchers, 


ss 
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by your having charged a commission of two and a half per 
cent on all the moneys which have passed through your hands, 
under the different agencies above specified, but which the 
accounting officers of the treasury could not allow, there being 
no law to authorise or sanction such a charge. 

A copy of the treasury settlement of your account is inclosed 
for your information. It becomes my duty to request that 
you will deposit the abovementioned balance of eleven thou- 
sand seven hundred and sixty-nine dollars and thirteen cents, 
in the office of discount and deposit of the branch bank of the 
United States at Washington city, to the credit of the treasury 
of the United States, taking duplicate receipts therefor from 
the cashier, one of which you will forward to this depart- 
ment. Respectfully, 

Jos. ANDERSON, Comptroller. 

Jos. Nourse, Esq., late Register of the Treasury. 

The request contained in this letter not having been com- 
plied with, on the 14th of July 1829, the following process 
was issued by order of the agent of the treasury. 

To Tench Ringgold, Esquire, Marshal of the District of 
Columbia. 

Whereas Joseph Nourse, late register of the treasury, in re- 
lation to his several accounts as United States agent, stands 
indebted to the United States in a cash balance of eleven 
thousand seven and sixty-nine dollars and thirteen cents; 
agreeably to the settlement of his account, made by the proper 
accounting officers of the treasury, a copy of which is herewith 
inclosed; and whereas the said Joseph Nourse, having failed to 
pay over according to the act of congress, passed the 15th day 
of May 1820, entitled ‘‘an act for the better organization of 
the treasury department,” the said sum of eleven thousand 
seven hundred and sixty-nine dollars and thirteen cents, these 
are, therefore, in pursuance of the said act, to command you to 
proceed immediately to levy and collect the said sum of eleven 
thousand seven hundred and sixty-nine dollars and thirteen 
cents, by distress and sale of the goods and chattels of the said 
Joseph Nourse, giving ten days previous notice of such in- 
tended sale, by affixing an advertisement of the articles to be 
sold at two or more public places in the town or county where 
the said goods or chattels were taken, or in the town or county 
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where the owner of such goods or chattels may reside; and 
should there not be found sufficient goods and chattels to satisfy 
the said sum of eleven thousand seven hundred and sixty-nine 
dollars and thirteen cents, remaining due and unpaid as afore- 
said, you are hereby commanded to commit the body of the 
said Joseph Nourse to prison, there to remain until discharged 
by due course of law: and should the said Joseph Nourse be 
committed to prison, as aforesaid, or if he abscond, and goods 
and chattels sufficient to satisfy the said sum of eleven thousand 
seven hundred and sixty-nine dollars and thirteen cents, be 
not found, you are hereby commanded to levy upon, and ex- 
pose to sale, at public auction, for ready money, to the highest 
bidder, the lands, tenements and hereditaments of the said 
Joseph Nourse, or so much thereof ‘as may be necessary to 
satisfy the said sum of eleven thousand seven hundred and 
sixty-nine dollars and thirteen cents, or whatever sum there 
may remain due and unpaid thereof, after you shall have given 
notice of the said sale, at least three weeks prior to its taking 
place, in not less than three public places in the county of 
district where such real estate is situate; and all moneys which 
may remain of the proceeds of such sale, after satisfying the 
said sum of eleven thousand seven hundred and sixty-nine 
dollars and thirteen cents, and paying the reasonable costs and 
charges of the sale, you are required to return to the proprietor 
or proprietors of the land or real estate sold as aforesaid: and 
whatever you may do in obedience to this warrant, make re- 
turn thereof to this office; and for so doing this shall be your suf- 
ficient authority. Given under my hand and seal, at my office, 
in the department of the treasury of the United States, at the 
city of Washington, in the district of Columbia, this fourteenth 
day of July, in the year of our Lord one thousand eight hun- 
dred and twenty-nine. §S. PLeasonron [sEAL]. 
Agent of the Treasury. 

This warrant was issued under the second section of the act 
of congress passed May 15, 1820, 3 Story’s Laws U. S. 1791, 
entitled “an act providing for the better organization of the 
treasury department.”? The third section provides “that if 
any officer employed, or who has been heretofore employed in 
the civil, military or naval departments of the government, to 
disburse the public money appropriated for the service of those 
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departments respectively, shall fail to render his accounts, or 
to pay over in the manner and in the times required by law, 
or the regulations of the department to which he is accountable, 
any sum of money remaining in the hands of such officer, it 
shall be the duty of the first or second comptrolier of the trea- 
sury, as the case may be, who shall be charged with the revi- 
sion of the accounts of such officer, to cause to be stated and 
certified, the account of such delinquent officer to the agent of 
the treasury, who is hereby authorised and required, imme- 
diately, to proceed against the delinquent officer in the manner 
directed in the preceding sections, all the provisions of which 
are hereby declared to be applicable to every officer of the 
government charged with the disbursement of public money, 
and to their sureties, in the same manner and to the same ex- 
tent as if they had been described and enumerated in the said 
section.”” 

The second section of the act directs the warrant to issue to 
the marshal of the district where the delinquent resides; and 
that the marshal shall proceed to levy the sum due, by distress 
and sale of the goods and chatteis of such delinquent, and if 
there be not sufficient goods and chattels to satisfy the warrant, 
the marshal is authorised to take the person of the delinquent, 
and to commit him to prison, there to remain until discharged 
by due course of law, &c. 

The fourth section provides, that if any person shall consider 
himself aggrieved by any warrant issued under the act, he may 
prefer a bill of complaint to any district judge of the United 
States, setting forth the nature and extent of the injury of which 
he complains; and thereupon the judge aforesaid may, if in his 
opinion the case requires it, grant an injunction to stay pro- 
ceedings on such warrant altogether, or for so much thereof as 
the nature of the case requires; but no injunction shall issue 
until the party applying shall give bond and sufficient security, 
conditioned for the performance of such judgment as shall be 
awarded against the complainant, in such amount as the judge 
granting the injunction shall prescribe: nor shall the issuing of 
said injunction in any manner impair the lien produced by the 
issuing of such warrant. And the same proceeding shall be 
had on such injunction as in other cases, except that no answer 
shall be necessary on the part of the United States; and if upon 
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dissolving the injunction, it shall appear to the satisfaction of 
the judge who shall decide upon the same, that the application 
for the injunction was merely for delay, ‘¢ the judge may add 
damages, not to exceed ten per centum on the principal sum.” 

The fifth section provides, that such injunctions may be 
granted in or out of court; and the sixth section enacts, ‘that 
if any person shall consider himself aggrieved by the decision 
of such judge, either in refusing to issue the injunction, or if 
granted, on its dissolution, it shall be competent for such per- 
son to lay a copy of the proceeding had, before the district 
judge of the supreme court, to whom authority is hereby given, 
either to grant the injunction or permit an appeal, as the case 
may be, if in the opinion of such judge of the supreme court 
the equity of the case requires it; and thereupon the same 
proceedings shall be had upon such injunction in the circuit 
court as are prescribed in the district court, and subject to the 
same conditions in all respects.” 

The marshal of the district of Columbia having levied the 
warrant on the lands and tenements, goods and chattels of Mr 
Nourse; on the 25th of August 1829, he presented to the dis- 
trict judge of the United States for the said district, the fol- 
lowing bill for relief. 

To William Cranch, Esq., chief justice of the District of 
Columbia, and judge of the district court of the United States 
for said district: 

This the bill of complaint of Joseph Nourse, late register of 
the treasury of the United States, shows that his public ac- 
counts as such register, and agent of the treasury department 
in disbursing certain funds, and settling certain accounts of 
contingencies and other miscellaneous matters, and as agent 
for the joint library committees of congress, matters altogether 
distinct from, and unconnected with, his duties as such regis- 
ter, have been settled at the treasury since his removal from 
office; upon which settlement, a pretended balance has been 
found against him for the sum of eleven thousand two hundred 
and fifty dollars and twenty-six cents; for which a warrant of 
distress has been issued against his lands and tenements, goods 
and chattels, by Stephen Pleasonton, Esq., agent of the trea- 
sury, in the pretended execution of the act of congress, passed 
on the 15th day of May 1820, ‘ providing for the better or- 
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ganization of the treasury department,”? which warrant has 
been levied, during the absence of this complainant, on his 
lands, tenements, goods and chattels, by the marshal of this 
district; copy of which is annexed. That the said account is 
unjust and illegal; and so far from any balance being due 
thereon to the United States, a considerable balance should 
have been struck thereon in favour of this complainant, as ap- 
pears by an account hereto annexed, which he declares is just 
and true. 

That, besides his regular duties as register, established by 
law, and stated according to the custom and routine of his 
office as such register, he was, for a long course of years, that 
is to say, from the year 1790 till his recent dismission from 
office, duly employed by the proper department of the govern- 
ment of the United States, in the separate, independent, and 
wholly extra business of special agent for the disbursement of 
the contingent funds of the treasury department, and for the 
settlement, as such special agent, of all the numerous accounts 
connected with the disbursement of those funds. 

That this distinct branch of duty, which he took upon him- 
self, at the special instance and request of the proper depart- 
ment of the government, and having competent authority to 
engage him or any other agent in that capacity, and for the 
performance of those duties, devolved upon him great labour, 
responsibility, and risk, altogether independent of, and apart 
from, his proper duties as register, and occupied a great por- 
tion of his private hours, that is, of those hours, when, accord- 
ing to the established order and routine of his department, he 
was altogether discharged and free from the proper duties ap- 
pertaining to his office of register, and had his time entirely 
at his own disposal, but for his employment as special agent as 
aforesaid. That the extent of the extra labour and responsi- 
bility so devolved upon him cannot be adequately described 
or conceived, without a reference to, and inspection of, his 
books, bank accounts, and vouchers connected with this 
branch of his employment in the public service; and he there- 
fore prays that these documents may be ordered to be pro- 
duced from the treasury department, and audited in this court: 
that, besides the great labour and consumption of time induced 
by this extra employment, he was exposed to considerable pe- 
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cuniary losses, from the ordinary errors that occasionally occur 
in the accounts of the best accountants, from the multiplicity 
and minuteness of the various accounts and vouchers to be 
settled and preserved: that when he undertook this branch of 
public employment, the precise nature and amount of compen- 
sation therefor were not ascertained by any particular stipula- 
tion: that, if the government had employed any indifferent per- 
son to perform these duties, without any other precise com- 
pensation stipulated beforehand, a reasonable mercantile com- 
mission or per centage on the sums disbursed would have 
resulted to such person, according as well to general usage as 
to the custom of the treasury department in the like cases.. 
That the usage of the treasury department, and other depart- 
ments of the government, has invariably been, since the orga- 
nization of the general government, to allow such commissions 
or per centage, not only to unofficial persons so employed, 
but to official persons and clerks of the departments, when 
such duties were distinct from the stated duties appertaining 
to their offices and stations, notwithstanding such official per- 
sons were in the receipt of fixed salaries for their stated duties. 

That, as early as the year 1800, this complainant made out 
an abstract of his disbursements under these extra agencies, 
claiming to be allowed a compensation therefor; which origi- 
nal abstract is on file in the treasury department; from whence 
he prays that it may be produced and audited in this court. 
That he has duly made out and presented his account to the 
proper accounting officers of the treasury, charging his com- 
mission at the rate of two and one half per cent on the amount 
of his disbursements, which, if allowed, would, after a full and 
fair settlement of all his public accounts, leave the United 
States indebted to him ina balance of nine thousand eight 
hundred and eighty-six dollars and twenty-four cents; which 
he has good reason to believe, and does verily think and be- 
lieve, to be justly and equitably due and owing to him from 
the United States, as stated in his said annexed account. That 
the accounting officers of the treasury have altogether rejected 
and thrown out his said charge, and denied him any manner 
of compensation for his extra services as such special agent as 
aforesaid, not upon the ground or pretence that his charge of 
commission is too high or unreasonable, if he were entitled to 
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any compensation; but that he is not entitled to any com- 
pensation whatever for his extra services as such special agent, 
and pretending that his stated salary as register shall be received 
as full compensation, not only for his proper duties as register, 
but for his extra employment and services in the agencies 
above mentioned. 

That the commissions or per centage so charged by the 
complainant are not only reasonable and usual in the like 
cases, but are an inadequate compensation for the peculiar labour 
and responsibility of the complainant in the discharge of the 
particular employment and duties for which they are charged. 
And this complainant further shows, that he is well advised 
by counsel, and believes, that the act of congress under which 
the said warrant of distress is pretended to have been issued, 
being a law in derogation of common right, and of the ordi- 
nary and approved remedies under the general law of the land, 
ought to be construed with the utmost strictness against any 
authority assumed under it, and in favour of the citizen; but, 
that in no reasonable construction of the same, can this com- 
plainant or his accounts, either as register of the treasury, or 
as the special agent of the treasury, or as the agent of the joint 
library committees of congress, above described, be brought 
within the description of persons over whom that act gives 
jurisdiction to the agent of the treasury. 

By the second and third sections of the said act, the officers 
subjected to the summary jurisdiction and process of such 
treasury agent are distributed into two classes: 1st, those em- 
ployed to collect and receive the public money before it is 
paid into the treasury; 2dly, those employed to disburse the 
public money after it is paid into the treasury, appropriated for 
the service of the civil, naval, or military departments. 
There can be no pretence whatever, and he presumes none is 
set up, to bring this complainant within the first class; and, 
therefore, the only question is, whether he falls within the 
second. 

This class he is well advised and believes was intended to 
comprehend none but the regularly appointed officers of the 
government, charged, ex officio, with disbursements for any 
of the three great departments named in the act. That this 
description cannot embrace mere subordinate agents employed 
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by any particular department of the government, as by the 
treasury, to disburse the contingent funds of the department, 
such agent not being an officer who is, ex officio, to disburse 
the public money appropriated for the service of either of the 
three great departments named; but, in the strictest sense, a 
mere unofficial agent, employed informally, without any letter 
patent, or commission or letter of appointment, to perform 
extra services for the treasury as a commission merchant or 
banker, to make purchases or accept bills on public account, 
might be employed, without attaching to such commission 
merchant or banker the character of functions of a public offi- 
cer. Whereas the third section of the act throughout describes 
the party subjected to the summary process authorised by it, 
as ‘‘any officer employed,” &c.; “such delinquent officer,” 
&c.: and as to his office of register of the treasury, which con- 
stituted the only official relation between him and the govern- 
ment of the United States, it was not an office, the duties or 
employment of which consisted in the disbursement of any 
public money appropriated for the services of any of the three 
great departments of service named in the third section of the 
act of congress. 

Nor did this complainant, as such register, receive or dis- 
burse, nor was he competent, as such register, to receive or 
disburse, any of the public money charged to him in the said 
pretended account so settled by the accounting officers of the 
treasury, and upon which the said warrant of distress was 
issued as aforesaid. 

Nevertheless, the said accounting officers of the treasury 
have unjustly and unlawfully charged him, in the settlement 
of his official account as register, with all the’moneys received 
by him for disbursement as such special agent as aforesaid; and 
the whole of the alleged delinquency is charged to him offi- 
cially as register, and under that official head; and against him, 
officially as register, such warrant was issued. Whereas, his 
said account for the receipts and disbursements of public money 
was wholly wnofficial, and connected with his official duties 
and station as register. 

The complainant therefore submits, that, whatever its merit, 
in the opinion of the court, of the essential dispute on matters 
of account between him and the accounting officers, the par- 
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ties may be remitted to the ordinary process of law, so as to 
have a fair trial and regular adjudication of the merits, before 
execution be had of his body or estate. Therefore, this com- 
plainant prays that injunction may be granted to him to stay 
proceedings on the said warrant altogether; and that he may 
have such further and other relief in the premises, as to this 
court shall seem meet, and agreeable to equity and good con- 
science. JoserH Nourse. 

The district judge granted the injunction as prayed for, 
which was served upon the agent of the treasury, and a citation 
was issued, directed to him, to appear and answer the bill of 
injunction at the next court, to be holden in Alexandria. 

The following answer was filed on behalf of the United 

States. 

The answer of the United States of America, to a bill of in- 
junction filed against them in the district court of the United 
States for the district of Potomac, by Joseph Nourse, late 
register of the treasury of the United States. 

The United States, by Thomas Swann, their attorney, an- 
swer and say, that, upon a settlement by the proper officers of 
the government of the general account of the complainant, 
comprehending the different agencies under which he acted as 
register of the treasury, he was found indebted to the United 
States in the sum of eleven thousand seven hundred and sixty- 
nine dollars and thirteen cents, as will appear by the account 
settled as aforesaid, a copy of which is exhibited by the com- 
plainant, in his bill of complaint, with the letter of Joseph 
Anderson, comptroller, and to which the United States refer, 
and request that they may be considered as a part of this an- 
swer. 

The United States, by their attorney aforesaid, state, that 
the said complainant had rendered to the United States his 
general account against them, charging a commission of two 
and a half per cent upon all moneys which had passed through 
his hands in the different agencies in which he had acted as 
aforesaid, and claiming, by that account, a balance, as due to 
him from the United States, of nine thousand three hundred 
and sixty-seven dollars and eighty-seven cents, as will appear 
by a copy of the said account, exhibited by the complainant, 
and made a part also of his said bill of complaint. 
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The United States, by their said attorney, state, that the 
grounds upon which the United States had claimed from the 
complainant the aforesaid balance of eleven thousand seven 
hundred and sixty-nine dollars and eighty-seven cents, are 
fully stated and disclosed by the aforesaid letter of the comp- 
troller; and the difference between the account of the United 
States and that rendered by the complainant, with the excep- 
tion of fifty-four dollars and fifty cents, as stated in the comp- 
troller’s letter, arises from the charges of a commission, as 
hereinbefore stated, of two and a half per cent upon the public 
money which had passed through the hands of the complain- 
ant as aforesaid. 

The United States, by their said attorney, deny that the 
complainant is entitled to the commission which he claims as 
aforesaid, and say that there is no law of the United States 
authorizing any such commission, or any commission whatever 
upon the public moneys which had passed through his hands 
as aforesaid; and they insist that the balance of eleven thou- 
sand seven hundred and sixty-nine dollars and thirteen cents 
is justly and fairly due from the complainant to the United 
States, and that the United States were authorised by law, and 
fully justified in resorting to the remedy by distress, to enforce 
the payment of the said balance: the United States do there- 
fore request that the injunction granted to the said complain- 
ant in this case may be dissolved, and that they may be per- 
mitted to pursue their legal remedies for the recovery of the 
said balance. Tomas Swann, Att’y U. S. 

On the 20th of December 1830, the district judge having 
heard the counsel on behalf of the complainant, and of the 
United States, made an order and decree, ‘¢ that the said Joseph 
Nourse has produced satisfactory evidence that he did, for a 
long course of years, render various services, and disburse 
large sums of money for the use of the United States, and, at 
their request, from time to time, made, through the respective 
secretaries of the treasury of the United States for the time 
being; which services and disbursements were performed and 
made by the said Joseph Nourse, over and above the services 
required by the duties of his office as register of the treasury 
of the United States, for which said extra services and disburse- 


ments he has never been allowed any compensation in the 
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settlement of his accounts at the treasury department: and, it 
being by the court deemed expedient to ascertain, by the re- 
port of auditors to be appointed by the court for that purpose, 
the value of those services, and the compensation to which the 
said Joseph Nourse is equitably entitled therefor, and for his 
disbursements as aforesaid, it is further ordered, that Robert 
J. Taylor, Phineas Janney, and Colin Auld, be, and they are 
hereby, appointed auditors to ascertain the said value and com- 
pensation, and to report thereon to this court without delay; 
and that such of the papers and evidence in this cause as relate 
to that subject, be submitted to the said auditors for their better 
information thereon. 

The auditors, on the 31st December 1830, reported as fol- 
lows: 

The subscribers, appointed auditors by the decree of the 
court in the above cause, made on the 20th day of this month 
(of which a copy is annexed), to value the services of the com- 
plainant, and the compensation to which he is equitably en- 
titled for the same, and for disbursements of public money 
made by him, at the request of the United States, through the 
respective secretaries of the treasury for the time being, over 
and above the services required by the duties of his office of 
register of the treasury of the United States, respectfully re- 
port; that it appears from the documents and evidence sub- 
mitted to them, that, from the 10th of April 1790 to the 31st 
of May 1829, thirty-nine years, one month, and twenty-one 
days, the complainant, as agent for the payment of contingent 
expenses of the treasury department, for stationary, and print- 
ing of public accounts, for payment of the superintendent and 
watchman of the state and treasury departments, for miscella- 
neous disbursements, comprising fifteen different agencies, for 
advances made to sundry persons who brought from the seve- 
ral states the votes for presidents and vice presidents of the 
United States, and on account of the congressional library, 
disbursed the sum of nine hundred and forty-three thousand 
three hundred and eight dollars and eighty-three cents; the 
services rendered in which said agencies, and in making said 
disbursements, were over and above the services required of 
him by the duties of his office as register of the treasury of the 
United States: we find, that, for similar services, where no 
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special provision had been made by law, a commission of two 
and a half per cent has been heretofore, in many cases, allowed 
at the treasury of the United States; and we are of opinion, 
that a commission of two and a half per cent on the said sum 
of nine hundred and forty thousand and three hundred and 
eight dollars and eighty-three cents, amounting to the sum of 
twenty-three thousand five hundred and eighty-two dollars 
and seventy-two cents, is an equitable compensation for the 
services so as aforesaid rendered to the United States by the 
said Joseph Nourse; and that the said services are equitably 
worth the said last mentioned sum. 

All which is respectfully submitted. R. J. Tayxor, Pur- 
NEAS JANNEY, Corin Autp. Alexandria, Dec. 31, 1830. 

Whereupon the following decree was made by the district 
judge, on the 4th day of January 1831. 

And at a court continued and held for the said district, the 
4th day of January 1831, the auditors, Robert J. Taylor, Phi- 
neas Janney, and Colin Auld, to whom, by an interlocutory 
order of this court, bearing date December 20th, 1830, it was 
referred to ascertain the value of the services rendered by the 
complainant to the defendant, over and above the regular offi- 
cial duties attached to his office of register of the treasury of 
the United States, as set forth in said interlocutory order as 
aforesaid, having made and returned their report to the court, 
bearing date the 31st day of December 1830, in and by which 
the said auditors state, among other things, that a commission 
of two and a half y-2r cent upon the sum of nine hundred and 
forty-three thousand three hundred and eight dollars and 
eighty-three cents, amounting to the sum of twenty-three thou- 
sand five hundred and eighty-two dollars and seventy-two 
cents, is an equitable compensation for the services so as afore- 
said rendered to the United States by the said Joseph Nourse; 
and that the said services are equitably worth the said last men- 
tioned sum, and no sufficient reasons having been presented to 
the court against the confirmation of said report of said audi- 
tors, it is thereupon, this 4th day of January 1831, ordered, 
adjudged, and decreed, that the said report be, and the same 
is hereby, in all particulars, confirmed and made absolute. 

And the said cause now also coming on for final decision 
upon said report, and the bill, answer, replication, exhibits, de- 
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positions, and other evidence admitted by the parties, and 
upon the equity reserved under and by the said interlocutory 
order, it is further ordered, decreed and adjudged, that the 
injunction heretofore granted in this cause be, and the same is 
hereby perpetuated; and that the said defendants be, and they 
are hereby, perpetually enjoined from proceeding further 
against the said complainant upon the warrant of distress in 
the bill mentioned, for or on account of a claim or demand, 
for the recovery of which the said warrant of distress is- 
sued. 

The United States appealed to the circuit court, in which 
court a motion was made to discuss the appeal, which was 
overruled. The circuit court affirmed the decree of the dis- 
trict judge, and the United States prosecuted this appeal. 

The motion to dismiss the appeal was argued by Mr Coxe 
and Mr Sergeant, for the appellee; and by Mr Swann, district 
attorney, and Mr Taney, attorney-general, for the United 
States. 


For the appellee it was contended, that the circuit court had 
no jurisdiction to entertain an appeal from the decree of the 
district judge; and that therefore no appeal will lie from the 
circuit court to this court. The act under which the warrant 
was issued against Mr Nourse, authorises an anomalous pro- 
ceeding; and as it assumes a penal character, subjecting the 
party who resists the operation of it to the penalty of ten per 
cent on the debt, it is to be construed with 1 strict observance 
of its provisions. No right of appeal is given, in terms, to the 
United States; and in all cases under the judiciary acts, when 
an appeal is given, it is authorised by express provisions. 

In this act the right of appeal is given to the party aggrieved 
only, and not to the United States: they not being aggrieved, 
cannot have an appeal; as the language of the law authorises 
it in favour of the person against whom the warrant has issued, 
and his appeal is to a judge of the supreme court. 

The appeal now before the court has been taken as if this 
was the case of an ordinary suit: but this is denied. The de- 
cree is not that of a court; the proceeding is before the district 
judge, not in his character as composing the district court. 
The bill for an injunction may be preferred to any district 
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judge of any district; and is not confined to the district judge 
of the district where the party resides. The United States 
are not brought into court. They may not appear. The whole 
proceeding is that of a judge, not judicially. The directions 
of the statute must be pursued. Cited, Bac. Ab. stat. C. 3 
Mass. 307. 1 Paine, 406. 6 Dane’s Ab. 593. A new remedy 
or new jurisdiction is not to be extended when it is summary. 
6 Dane’s Ab. 596. If the decision of the district judge had 
been against Mr Nourse, he could not have had an appeal. 

All the authority of the circuit and district courts of the 
United States is derived from the statutes; and in the law 
organizing those courts, no right of appeal in such a case is 
allowed. ‘ 

There is no force in the argument ab inconvenienti, when 
urged for the United States. The government had a right to 
proceed in the ordinary course; and by so doing, all the right to 
have a final judgment in this court upon their claim could have 
been exercised. But if another mode is chosen, they are 
bound by it; and it is not a subject of complaint that they must 
be regulated by the law, the provisions of which they have 
voluntarily elected to employ. 

The decision of this court in the case of Bullock, a case 
arising in Georgia seven years ago, determined the principle 
contended for on the part of the appellee. The opinion of 
Mr Justice Johnson in that case, which was that no appeal 
could be taken by the United States from the decision of the 
district judge, must have been known to the treasury; and it 
should be considered as having settled the law. (a) 


(a) The proceedings in the case of the United States v. Bullock, referred to in 
the arguments, were as follows. 

District of Georgia. In the district court. United States v. A. S. Bullock. 
Petition, &c. 

This case is brought before me again by a petition in nature of a petition for 
leave to file a bill of review. In order to a correct understanding of this pro- 
ceeding it is necessary to observe, that on the 3d September 1822, a warrant of 
distress issued from the treasury department against the defendant, stating that he 
was in arrears and indebted to the United States in a certain sum of money, and 
directing the marshal of this district to proceed, by levy and sale of the defend- 
ant’s property, and if a deficiency should happen, to arrest his person. While 
the marshal was proceeding as directed, the defendant filed a bill of complaint 
before me, and, after consideration, an injunction was allowed, according to the 
act of congress of 15th May 1820. Upon the hearing of a motion for a dissolu- 
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The act under which the warrant was issued against Mr 
Nourse, is not a judiciary, but a treasury act. It was passed 


tion of the injunction, it was found necessary to submit the accounts to auditors, 
which was done; and their report returned and filed. The defendant paid the 
amount adjudged to be due to the United States, and the case there rested. The 
United States now petition for a re-hearing of the cause, alleging that new and 
other evidence has been discovered since the hearing, which it was not in their 
power to produce at that time. The question now before me is, have I now the 
power and authority to review my own determinations, under the act of congress 
before mentioned. I must give to that part of the act relating to the case now 
before me such a construction as it requires, having in view the intention of the 
legislature. It will be observed, that there was no equity jurisdiction given to 
the district courts at their organization; but by an act of congress, district judges 
were allowed to grant injunctions in all cases, which before was confined to 
supreme court judges; and this authority was very limited. Now it appears to 
me it never was the meaning or intention of the act of the 15th May 1820, to 
grant all and unlimited equity powers to district judges; but rather a limited 
authority to grant or not, dissolve or continue injunctions, in such cases alone as 
the act contemplates; to grant to complainants a hearing, and adjust according to 
equity and justice the real balance due the United States; and direct the warrant 
of distress to be proceeded on or restrained accordingly: and here I take the 
power and authority of district judges cease. Butit is said, that the district court 
is a court of record, and all courts cf record are authorised and have power to 
correct their own errors. 

This is true of common law courts, but not so of the United States courts; 
they are courts created by statute, their jurisdiction limited and their errors cor- 
rected by higher tribunals. And in all cases like the one now before me, indi- 
viduals are provided for, and if the United States are not, it is because the act 
itself in this respect is deficient. Congress thought proper to grant this summary 
mode of proceeding, and it is with courts to pursue it, and take it as they find it. 
Upon the whole, I am of opinion that the petition ought and must be dismissed 
for want of jurisdiction or authority to proceed inthe case. It isto be remarked, 
that had I the power to proceed, it is extremely doubtful whether the petitioners 
bring themselves within the rules prescribed by courts of equity for granting a 
bill of review, for the receipt that now seems to have been found was always in 
the department—it was about eight years before it was looked for, and then cer- 
tified to be lost or burnt:—whether reasonable diligence has been made use of to 
search for it, is yet very questionable. It is ordered that the petition be dis- 
missed. J. Cuyxer. 

Extract from the minutes of the district court. 4 June 1829. 

GrorGeE GLEN, Clerk. 

Statement.—The application to the district judge was for a re-hearing. It 
was refused: 

1. Because in the opinion of that judge, the act of the 15th May 1820 did not 
vest in the district court general and unlimited equity powers; but merely gave 
a special authority, which having been executed, could not now be reviewed by 
that court. 

2. If the court had discretionary power to grant a re-hearing, the United States 
had not entitled themselves to it, having been guilty of laches. 
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for certain purposes; and if it does not accomplish those pur- 
poses, let there be other legislative provisions. 

The appellate power of this court is not to be inferred from 
doubtful expressions in the law. Those who assert the power, 
are bound to show its existence affirmatively; they must show 
this, by the express terms of some act of congress. It must be 
found in the act itself, or in some other law. 

The act of congress under which the warrant was issued, 
gives no appeal expressly—none by reference or by implica- 
tion; nor does it give such a proceeding as in its nature sup- 
poses an appeal, but exactly the contrary. To establish the 
right of appeal under this law, it is necessary to maintain that 
in every case in which a judge is called upon to act, the right 
of appeal exists. 


In the very nature of the proceedings there is an inconsist- 


Under the direction of the president of the United States, the attorney-general 
submitted to the supreme court a motion for a mandamus, requiring the district 
judge to proceed to re-hear the cause. 

The attorney-general mentioned to the court the case of the United States v. 
Lawrence, 3 Dall. 42, and suggested the doubt arising from that case. It wasa 
refusal to grant a mandamus to a district judge, for refusing to issue a warrant 
declaring that this court would not compel the district judge, while acting ina 
judicial capacity, to decide according to the dictates of any other judgment but 
his own. 

The supreme court refused the motion, in the principal case; without assigning 
its reasons at large. 

Supreme Court of the United States of January Term, Ex parte The United 
States. In the matter of the United States v. Archibald S. Bullock, &c. 

Mr Attorney-General moved the court for a rule to be served on the district 
judge of the United States for the district of Georgia, commanding him to be and 
appear before this court, to show cause why a mandamus should not be awarded 
to the said district judge, commanding him to proceed in the case of The United 
States v. Archibald S. Bullock, collector, &c. The consideration of which mo- 
tion is ordered to be postponed. March 6, 1830. 

Ex parte The United States. In the matter of the United States v. Archibald 
S. Bullock, &e. 

On consideration of the motion made by Mr Attorney-General, on a prior day 
of this term, to wit, on Saturday the 6th day of March of the present term of this 
court, for a rule to be served on the district judge of the United States for the dis- 
trict of Georgia, requiring him to be and appear before this court, to show cause 
why a mandamus should not be awarded to the said district judge commanding 
him to proceed in the case of the United States v. Archibald S. Bullock, col- 
lector, &c.: it is ordered and adjudged by this court, that the said motion be, 
and the same is hereby overruled; and that the rule prayed for be, and the same 
is hereby refused. 
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ency with a right to appeal in the government; and such a 
right is in opposition to the policy of the law. The purpose 
of the law was to give a summary process in cases of extreme 
urgency; but an appeal would defeat this object, as, if the 
United States could appeal, so could the defaulter. The act 
establishes a system of its own; and the court cannot go out of 
the law for its aid, or to introduce or engraft upon it that which 
it does not direct or authorise. 

Nor isthe right of appeal given in any other act of congress. 
It is conceded that it does not exist under the judiciary act of 
1789; but it has been asserted that it may prevail under the 
act of 1803. 

But this position is not correct. The act of 1803 gives no 
appeal from the district judge, nor does it give an appeal in 
equity, for the district judge has no equity jurisdiction. When 
he exercises that jurisdiction, it is as a judge of the circuit 
court. The appeal from the district judge is given by that act 
in cases of common law, and in admiralty and maritime cases. 

But this point has been decided in the case of the United 
States vy. Goodwin, 7 Cranch’s Rep. 108, by which it has 
been adjudged that the act of 1803 does not apply. Cited also, 
2 Peters’s Cond. Rep. 436, and the notes of cases collected 
there. Cited also, 6 Cranch’s Rep. 233, 235. 


For the United States, Mr Swann and the attorney-general 
contended, that the jurisdiction of the court was manifest, and 
was essential to preserve the rights of the United States. A new 
remedy given by a statute, does not require an express provi- 
sion for an appeal; this right results from the general power of 
this court over the inferior courts. 

Equity jurisdiction is given to the district judges, and there 
is incident to this grant of power, all that is required to the 
completion of ample justice to both the parties. The right to 
an appeal is necessary to this, or how else shall it be attained. 
The law is exceedingly special in providing an appeal by the 
party aggrieved. 

It is considered that the district judge proceeded in this case, 
as a case in the district court; and from that court there was an 
appeal to the circuit court, and from that court to this court. 
The question now before this court, is not whether the district 
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or circuit court had jurisdiction. That question may come up 
when the argument takes place on the merits, but cannot arise 
on a motion to dismiss the cause. 

The only question here is, whether this court will take juris- 
diction over a decree of the circuit court, when the subject was 
within its jurisdiction. 

The original proceedings were on the part of the United 
States, but those summary proceedings are not now in review. 
By the filing of the bill, the case has become one in equity, and 
is to be governed by all the rules of equity proceedings. It 
has become a proceeding by a debtor against the United States; 
the United States have, by instituting their proceedings under 
the act, consented to be sued; and the bill filed by Mr Nourse, 
is for relief from the judgment against him. 

The district judge could not act in the case but judicially, 
whether in or out of court. He could not hear the merits out 
of court, nor could he, but in court, grant or dissolve the in- 

junction. The law contemplates a hearing in court: an issue 
joined or assumed to be joined; by exempting the United States 
from answering. ‘This is necessarily implied by directing the 
proceedings ‘‘to be the same as in other cases.”’ 

All the proceedings after the application for the injunction 
are judicial, and in court, on a regular proceeding in equity. 
The power is given to the district judge, for the purpose of 
stopping the execution; and it is similar to an application for 
an injunction in any other case. The words ‘as in other 
eases,”’ refer to, and authorise all the ordinary proceedings 
in a chancery suit. 

The act of 1803, giving an appeal, extends to decrees in 
ceases like this. The decree of the district court was a final 
decree, and was therefore within the general language of that 
act. It gives an appeal from all final decrees, of a certain 
amount; and all the powers subsequently given to the district 
courts, where final decrees are made, are under the influence 
of that law, and become subject to the revision of the superior 


courts. Cited, 6 Cranch, 51, 333. 5Cranch, 317. 8 Cranch, 
251. 


Mr Justice M’LEAwn delivered the opinion of the Court. 
Vout. VIL—3 M 
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A motion is made by the counsel for the defendant, the ap- 
pellee, to dismiss this suit for want of jurisdiction. 

The proceedings in this case were instituted by the govern- 
ment, under an act of congress “ providing for the better organ- 
ization of the treasury department,” passed the 15th of May 
1820. 

By the second section of this act, it is provided, ¢¢ that from 
and after the 30th day of September next, if any collector of 
the revenue, receiver of public money, or other officer, who 
shall have received the public money before it is paid into the 
treasury of the United States, shall fail to render his account, 
or pay over the same, in the manner or within the time re- 
quired by law, it shall be the duty of the first comptroller of 
the treasury to cause to be stated the account of such collector, 
receiver of public money, or other officer, exhibiting truly the 
amount due to the United States, and certify the same to the 
agent of the treasury, who is hereby authorised and required 
to issue a warrant of distress, against such delinquent officer 
and his sureties, directed to the marshal, &c. who is authorised 
to collect the sum remaining due, by distress and sale of the 
goods and chattels of such delinquent officer, on ten days’ no- 
tice, &c.; and if the goods and chattels be not sufficient to satisfy 
the said warrant, the same may be levied upon the person of 
such officer, who may be committed to prison, there to remain 
until discharged by due course of law.” 

The fourth section provides, that if any person should con- 
sider himself aggrieved by any warrant issued under this act, 
he may prefer a bill of complaint to any district judge of the 
United States, setting forth therein the nature and extent of 
the injury of which he complains; and thereupon the judge 
aforesaid may, if in his opinion the case requires it, grant an 
injunction to stay proceedings on such warrant altogether, or 
for so much thereof as the nature of the case requires; but no 
injunction shall issue until the party applying for the same 
shall give bond and sufficient security, conditioned for the per- 
formance of such judgment as shall be awarded against the 
complainant, in such amount as the judge granting the injunc- 
tion shall prescribe; nor shall the issuing of such injunction in 
any manner impair the lien produced by the issuing of such 
warrant. And the same proceedings shall be had on such in- 
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junction as in other cases, except that no answer shall be neces- 
sary on the part of the United States; and if upon dissolving 
the injunction it shall appear to the satisfaction of the judge 
who shall decide upon the same, that the application for the 
injunction was merely for delay, in addition to the lawful in- 
terest, the judge is authorised to add such damages, as with 
the interest, shall not exceed the rate of ten per cent per annum 
upon the principal sum.” 

The fifth section provides, that such injunctions may be 
granted or dissolved by such judge, either in or out of court. 

And in the ninth section, “ that if any person shall consider 
himself aggrieved by the decision of such judge, either in re- 
fusing to issue the injunction, or, if granted, on its dissolution, 
it shall be competent for such person to lay a copy of the pro- 
ceedings had before the district judge, before a judge of the 
supreme court, to whom authority is given, either to grant an 
injunction or permit an appeal, as the case may be, if, in the 
opinion of such judge of the supreme court, the equity of the 
case requires it; and thereupon the same proceedings shall be 
had upon such injunction in the circuit court as are prescribed 
in the district court, and subject to the same conditions in all 
respects whatsoever.” 

Under these provisions, a warrant of distress was issued 
against the defendant, as late register of the treasury of the . 
United States, for the sum of eleven thousand seven hundred 
and sixty-nine dollars and thirteen cents; which was alleged 
to be a balance found against him in favour of the United 
States, on a final settlement of his accounts. 

On presenting his bill to the district judge, setting forth 
that he was not indebted to the United States, the defendant 
obtained the allowance of an injunction, and it was issued on 
his giving the requisite security. 

On the 2d of January 1830, although not required, the at- 
torney of the United States filed an answer to the bill, and, by 
consent, the cause came on to be heard; when, on motion, the 
injunction was dissolved, and it was agreed that if the cause 
should be appealed to the circuit court, that a general replica- 
tion might be filed, and either party have liberty to take and 
file such testimony as might have been taken in the district 
court. 
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Afterwards, in September 1830, it was agreed between the 
parties, that ‘‘ the order for the dissolution of the injunction, 
and the decree dismissing the bill, having been made under a 
misapprehension that the evidence might be taken in the cir- 
cuit court upon the appeal, should be set aside, and the cause 
be reinstated upon the docket of the district court at the next 
term, and that it should be set for hearing at that term; and 
that testimony should be taken,” &c. 

In pursuance of this agreement, the cause was docketed in 
the district court; and on the 20th of December 1830, the ac- 
counts exhibited by both parties were referred, by the court, 
to auditors, who, on the 4th of January 1831, reported that 
the defendant, for certain specified services, which he had 
rendered the United States, and for which he had received no 
compensation, was justly entitled to the sum of twenty-three 
thousand five hundred and eighty-two dollars and seventy-two 
cents. This report having been duly considered by the court, 
was ‘‘ confirmed and made absolute;”’ and the injunction was 
decreed to be perpetual. 

From this decree, an appeal was taken by the government 
to the circuit court. 

And afterwards, the following decree was made in that 
court: “whereupon, the record and proceedings aforesaid, 
with the abstracts and accounts, and all things thereto relating, 
having been read and fully understood; and after argument of 
counsel, and mature deliberation thereon had by the court 
here, for that it appears to the said court that there is no error 
in the decree in the record and proceedings aforesaid, nor in 
the giving of the said decree; therefore it is considered by the 
court here, that the said decree, given in form aforesaid, be in 
all things affirmed and stand in full force and effect.”’ 

From this decree an appeal was taken, by the government, 
to this court, and the dismission of this appeal is the object of 
the present motion. 

The summary proceedings, authorised by the recited act, 
were designed to secure the interests of the government in 
cases where the ordinary process of law would be inadequate. 
To provide for such emergencies, the treasury department is 
vested with extraordinary and responsible powers; and to 
guard the rights of the citizens from any abuse by the exercise 
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of these powers, a special authority is given to a district judge 
of the United States, or one of the judges of this court, to 
arrest the proceedings by granting an injunction. 

The judge who allows the injunction, may extend it to the 
whole or a part of the demand of the government, as the equity 
of the case may require. He may grant such injunction or 
dissolve it, either in or out of court. As the proceedings on 
this injunction, in regard to the merits of the case, are to be 
the same as in other cases of injunction, and may be had before 
the judge, out of court, and as the district court possesses no 
chancery powers, the jurisdiction given by this act must be 
limited by it. 

If the party be aggrieved, either by the refusal of the judge 
to grant the injunction, or by his dissolving it, an appeal may 
be allowed to the circuit court, by a judge of the supreme 
court. As this special mode is pointed out, by which an 
appeal from the decision of the district judge to the circuit 
court may be taken, it negatives the right to an appeal in any 
other manner. 

Whilst congress seemed disposed to protect the citizen from 
oppression by the exercise of the extraordinary powers vested 
in the government under the act of 1820, they were not willing 
that the proceedings should be arrested, except upon equitable 
ground. No provision is made in the act for an appeal by the © 
government; but it is insisted that this right is secured by 
the general provisions of the act of 1803. 

By the second section of this act it is provided, ‘¢ that from 
all final judgments or decrees in any of the district courts of 
the United States, an appeal, where the matter in dispute, ex- 
clusive of costs, shall exceed the sum or value of fifty dollars, 
shall be allowed.” 

This act authorises an appeal from a decree or judgment of 
the district court, rendered in the ordinary exercise of its 
jurisdiction, which is limited to cases at law, and of admiralty 
and maritime jurisdiction. It may be admitted, that an en- 
largement of the powers of the district court, by giving a new 
remedy, would not require a special provision to secure the 
right of appeal: but if a new jurisdiction be conferred, and a 
special mode be provided, by which it shall be exercised, it is 
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clear that the remedy cannot be extended beyond the provi- 
sions of the act. 

If provision had not been made in the act, allowing an appeal 
to the aggrieved party, under the sanction of a judge of the 
supreme court, he could take no appeal from the decision of 
the district judge. And as there is no provision in the act, 
authorising an appeal by the government; is it not equally 
clear that it can take no appeal? 

In judicial proceedings, no exclusive rights are given to the 
government in this respect over other suitors, except by statu- 
tory provisions. From a decision of the district judge, out of 
court, how could the government appeal to the circuit court. 
It is no answer to this question, that the decree under consi- 
deration was made by the district judge in court. The right 
to an appeal cannot depend upon this contingency, and the 
objection to the appeal in one case is as strong as in the other. 

The government consents to have the summary proceedings 
instituted by its officers arrested on certain conditions, and 
gives a right to the aggrieved party to carry his complaint to 
the circuit court; but no appeal is provided for, or seems to be 
contemplated, in behalf of the government. Having submitted 
itself to the special jurisdiction created by the act, it is as much 
bound by the decision of the judge as an individual; and can 
claim no exemption from the decision, by appeal or otherwise, 
which does not belong equally to the other party, independent 
of any special provision. 

Having the power to collect in this summary mode the sum 
due from an individual, as established by the books of the 
treasury, the legislature may have considered that the interest 
of the government would be safe in the hands of the judge, to 
whom the special jurisdiction is given. 

It is objected, that in the consideration of this motion to 
dismiss the appeal for want of jurisdiction, the court cannot 
look beyond the decree which was made in the circuit court. 
And that as that court apparently had jurisdiction, this being 
a chancery proceeding, its jurisdiction can only be questioned, 
if at all, on the final hearing. 

In the discussion of the motion, the jurisdiction of the cir- 
cuit court has been fully investigated on both sides; and the 
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question must be considered as much before the court as it 
could be on the final hearing. This being a case in chancery, 
a motion to dismiss for want of jurisdittion may involve all 
objections to the jurisdiction, which may be urged without a 
consideration of the merits of the case. 

If it clearly appear, that the circuit court had no jurisdiction 
in this case, still this court may take jurisdiction, so far as it 
regards the proceedings had before the circuit court; but those 
proceedings, being wholly unauthorised, must be annulled or 
reversed. This court, however, in such case, can take no 
further jurisdiction of the cause. They cannot remand the 
cause for further proceedings to the circuit court, because that 
court has no jurisdiction; and they cannot retain the cause here 
for further proceedings, because this court can exercise no ap- 
pellate jurisdiction which is not given to it by statute. 

Upon a deliberate consideration of the case, the court are 
clearly of the opinion, that the special jurisdiction created by 
the act of 1820, must be strictly exercised within its provi- 
sions. A particular mode is provided, by which an appeal 
from the decision of the district judge may be taken; conse- 
quently, it can be taken in no other way. No provision is 
made for an appeal by the government, of course none was 
intended to be given to it. 

There is another point of view in which this case may be 
considered, and which is equally conclusive against the juris- 
diction of this court. The jurisdiction of the district court is 
limited to cases at law, and of admiralty and maritime juris- 
diction. From all decrees over a certain amount, in the latter, 
appeals may be taken to the circuit court; but judgments of 
law must be removed by writ of error. 

In the case of the United States v. Goodwin, reported in 7 
Cranch, 108, this court decided, that no writ of error lies to 
reverse the decision of a circuit court in a civil action, which 
had been brought to that court from the district court by writ 
oferror. This decision was made under the provision of the 
twenty-second section of the judiciary act of 1799; which sub- 
jects no cause to revision in the supreme court by writ of error 
that was brought from the district to the circuit court, in any 
other way than by appeal. And as no cause, except of admi- 
ralty and maritime jurisdiction, could be so appealed, it fol- 
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lowed, under that act, that such cases only, coming from the 
district to the circuit court, could be taken to the supreme 
court on a writ of error. 

The act of 1803, which provides that, ‘from all final judg- 
ments or decrees in any of the district courts, an appeal, where 
the matter in dispute, exclusive of costs, shall exceed the sum 
or value of fifty dollars, shall be allowed to the circuit court;”’ 
made no alterations in the law of 1789, as it respects appeals 
to the circuit court, except in reducing the sum or matter in 
controversy from three hundred to fifty dollars, on which such 
appeals shall be allowed. The above provision had no refer- 
ence to a chancery proceeding, as the district court is not 
vested with chancery powers; and the words, ‘final judg- 
ments or decrees,”’ refer to judgments and decrees in cases 
of admiralty and maritime jurisdiction. It therefore follows, 
that in such cases only, has the law authorised an appeal from 
the district to the circuit court. 

In the second section of the act of 1803, it is also provided, 
‘¢ that from all final judgments or decrees rendered, or to be ren- 
dered, in any circuit court, in any cases of equity, of admiralty and 
maritime jurisdiction, and of prize or no prize, an appeal, where 
the matter in dispute, exclusive of costs, shall exceed the sum or 
value of two thousand dollars, shall be allowed to the supreme 
court.”” This provision, so far modifies the twenty-second 
section of the act of 1789, as to allow appeals to be taken from 
the judgments or decrees of the circuit court in cases of admi- 
ralty and maritime jurisdiction; though such causes may have 
been brought to the circuit court by an appeal from the dis- 
trict court. An appeal is substituted by this act instead of a 
writ of error, to remove such causes from the circuit to the 
supreme court. 

It might have been contended in the case of the United 
States v. Goodwin, as it has been argued in this case, that as 
the supreme court had power to revise the judgments of the 
circuit court, they could not dismiss the writ of error in that 
case for want of jurisdiction. But they decided, that their juris- 
diction was limited to the provisions of the statute; and that 
as it contained no provision for the revision in the supreme 
court by writ of error, of any judgment or decree of the cir- 
cuit court, in a cause which had been brought to that court, 
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from the district court, except by appeal, they could not sus- 
tain the writ of error. ; 

If, then, it appears that no provision is made in the general 
act to authorise an appeal from the judgment or decree of the 
district court to the circuit court, except in cases of admiralty 
or maritime jurisdiction; is it not clear, on the principle of the 
case of the United States y. Goodwin, that the appeal cannot 
be sustained in this case. 

If it be a case in chancery, as denominated by the counsel 
for the government, no provision is made in the general law 
for the appeal of such a case from the district to the circuit 
court. 

Whether we look to the general law which regulates ap- 
peals, or to the provisions of the act of 1820, which confers 
the special jurisdiction that was exercised in this case; the 
want of jurisdiction in the circuit court is equally clear. 

The decree of the circuit court must be reversed. 


Vout. VI.—3 N 
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Josern Barciay, FLorence Cotter anp Joun M. Snowpen, 
Prarntirrs in Error v. Richarp W. Howe .u’s Lesser. 


Ejectment. The declaration described the property for whieh the suit was insti- 
tuted as‘‘ lying between Water street and the river Monongahela, with the 
appurtenances, situate and being in the city of Pittsburgh.” The jury found a 
general verdict for the plaintiff ; and the defendants assigned for error, that the 
verdict, being general, is void for the wantof certainty. By the court: This 
must be considered as an exception to the sufficiency of the declaration; as 
any other matter embraced in it might have been considered on a motion for 
a new trial, but cannot now be noticed. 

Formerly it was necessary to describe the premises for which an action of eject- 
ment was brought with great accuracy; but far less certainty is required in mo- 
dern practice. All the authorities say that the general description is good. 
The lessor of the plaintiff, on a lease for a specific number of acres, may re- 
cover any quantity of less amount. 

The plaintiffs in error, defendants in ejectment in the circuit court, claimed for the 
city of Pittsburgh, a slip of land lying on the bank of the river Monongahela néar the 
junction of that river with the river Alleghany, being a space between the southern 
line of the lots of the city, and the Monongahela river. It was contended by them, 
that this slip of land was dedicated by the surveyor, whén he laid out the town, 
to the public, as a street, or for other public uses. The depositions of witnesses 
who were present when the ground on which the city stands, was laid out in 
lots by the surveyor, authorised so to do by the proprietors of the land, were 
offered to prove declarations of the surveyor, made to personsassembied at the 
survey, and who occupied part of the ground so laid out; by which declarations, 
and other acts of the surveyor, also proposed to be proved, it was contended 
the said dedication was made; i. e. that he had observed that “ the street,” the 
slip of land, “‘ to low water mark, should be for the use of the citizens, and the 
public, for ever.” By thecourt: The surveyor had authority to fix upon the 
plan of the town and survey it. He had the power to determine the width of 
the respective streets and alleys, the size and form of the lots, to mark out the 
public grounds, and to determine on every thing so far as related to the town, 
and its beauty, convenience and value. These were clearly within the scope 
of his powers, as they were essentially connected with the plan of the town, 
on which he was authorized to determine at his discretion. The proof of such 
declarations should have been admitted by the circuit court; because, under the 
circumstances, they formed a part of the transaction. * 

The declarations of a surveyor which contradict his official return, are clearly not 
evidence: nor ought they to be received, where he has no power to exercise 
discretion, as explanatory of his return, while he is still living, and may be ex- 
amined as a witness. 

If the ground in controversy in the ejectment had been dedicated for a particu- 
lar purpose, and the city authorities had appropriated it to an entirely different 
purpose, it might afford ground for the interference of a court of chancery to 
compel a specific execution of the trust, by restraining the corporation, or by 











JANUARY TERM 1832. 499 


[Barclay and others v. Howell’s Lessee.) 


causing the removal of obstructions. But even in such a case, the property 
dedicated would not revert to the original owner. The use would still remain 
in the public, limited only by the conditions imposed in the grant. 

The right of the court to decide on the legal effect of a written instrument, cannot 
be controverted; but the question of boundary is always a matter of fact for the 
determination of the jury. 

It is the province of the court, in an action of ejectment, that they should fix the 
boundaries of the tract in controversy by an examination of the whole evidence. 

Artificial or natural boundaries called for, control a call for course and distance. 

An unmolested possession for thirty years would authorise the presumption of a 
grant. Under peculiar circumstances, a grant has been presumed from a pos- 
session less than the number of years required to bar the action of ejectment 
by the statute of limitations. 

By the common law, the fee in the soil remains in the original owner, where a 
public road is made upon it, but the use of the road is in the public. The 
owner parts with this use only; for if the road should be vacated by the pub- 
lic, he resumes the exclusive possession of the ground; and while it is used 
as a high-way, he is entitled to the timber and grass which may grow upon the 
surface, and to all minerals which may be found below it. He may bring an 
action of trespass against any one who obstructs the road. 

Where the proprietor of a town disposes of all his interest in it, he would seem to 
standin a different relation to the right of soil, in regard to the streets and 
alleys of the town, from the individual owner over whose soil a public road is 
established, and who continues to hold the land on both sides of it. Whether 
the purchasers of town lots are in this respect the owners of the soil over 
which the streets and alleys are laid as appurtenant to adjoining lots, Quere. 

In some cases a dedication of property to public use; as for instance a street or 
public road, where the public has enjoyed the unmolested use of it for six or 
seven years; has been deemed sufficient for dedication. 


ERROR to the circuit court of the United States, for the east- 
ern district of Pennsylvania. 

This was an ejectment originally instituted in the district 
court for the western district of Pennsylvania, and removed to 
the circuit court for the eastern district, under the act of con- 
gress of March 3, 1821; the judge of the westermdistrict hay- 
ing been counsel in a former ejectment, involving the same 
matter in controversy. 

The defendant in error, the plaintiff below, claimed in the 
declaration, ‘¢one messuage, a lot, or piece or parcel of land, 
lying between Water street and the river Monongahela, with 
the appurtenances situate and being in the city of Pittsburgh.” 

The cause came on for trial at the circuit court for the east- 


Mr Justice Baldwin did not sit in this case, he having been of counsel for 
the defendant in error, in the circuit court. 
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ern district of Pennsylvania at the April term 1829, and the 
jury found a general verdict for the plaintiff in the ejectment. 
The defendants prosecuted this writ of error. 

On the trial, a bill of exceptions was tendered by the defen- 
dants to the ruling of the circuit court, as to the introduction 
of certain evidence, and also to several of the matters contained 
in the charge of the court; all which are particularly stated in 
the opinion of this court. 

The case was argued by Mr Wilkins, for the plaintiffs in 
error; and by Mr Sergeant for the defendant. 


Mr Justice M’Lean delivered the opinion of the Court. 

This suit was brought in the western district of Pennsyl- 
vania, to recover a lot of ground in the city of Pittsburgh, de- 
scribed in the declaration as lying between Water street and 
the river Monongahela. As the district judge could not sit in 
the cause, it was certified to the eastern district, under the act 
of congress. 

The defendants in the court below appeared in behalf of the 
city and defended the action, on the ground that the entire slip 
of land between the north line of Water street and the river, 
was dedicated, at the time the town was laid out, as a street or 
right of way to the public. 

The lessor of the plaintiff exhibited legal conveyances for 
the lot in controversy. 

At the trial, various exceptions were taken to the ruling of 
the court, in the rejection of evidence offered by the defend- 
ants, and also to the charge of the court to the jury. These 
exceptions are brought before this court for consideration, by 
a writ of error. 

The first assignment of error is, in substance, that the ver- 
dict being general, is void for want of certainty. . That the 
finding of the jury did not settle the matter in controversy; 
and by consequence, did not authorise the judgment. 

This must be considered as an exception to the sufficiency 
of the declaration; as any other matter embraced by it might 
have been considered on a motion for a new trial, but cannot 
now be noticed. 

The description of the lot in the declaration is general, as 
lying between Water street and the river; but no doubt is 
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entertained that this is a sufficient description. Formerly, it 
was necessary to describe the premises for which an action of 
ejectment was brought with great accuracy; but far less cer- 
tainty is requisite in modern practice. All the authorities say 
that a general description is good. The lessor of the plaintiff, 
on a lease for a specific number of acres, may recover any 
quantity of less amount. 

The rejection of the evidence contained in the depositions 
of Samuel Ewalt and John Finley, is the second error assigned. 

To understand the force of this exception, it will be neces- 
sary to advert to a succinct history of the case. 

There was vested in the Penn family a tract of land consisting 
of between five and six thousand acres that included the vil- 
lage of Pittsburgh, which at that time consisted of a small 
number of settlers, very few, if any of whom, had a title to the 
lots they occupied. This tract was denominated a manor, as 
was the practice at that time to call large tracts of land, which 
had been surveyed within the charter of the original proprietor 
of Pennsylvania. Being desirous of laying out a town at 
Pittsburgh, Tench Francis, who acted as the attorney of John 
Penn, Jun. and John Penn, addressed the following letter to 
George Woods, Esquire. 

Philadelphia, 22d April 1784. 

Sir—By directions of Messrs Penns, I take the liberty to 
request you to undertake the laying out of the town of Pitts- 
burgh, and dividing all the other parts of the manor into proper 
lots and farms, and to set a value on each, supposing them 
clear of any kind of incumbrances, in doing of which, be 
pleased to make the proper inquiries, and ascertain the previous 
claims, pretended or not, of the present settlers, and all others 
setup. The whole of the manor being intended for immediate 
sale, I wish you would point out the best method to effect it; 
and if agreeable to you to transact this business, inform me on 
what terms you will do it. All expenses, and your charges 
- for making the above survey, I will pay, &c. 

In the month of May or June of the same year, Woods laid 
out the town of Pittsburgh, and also surveyed into out lots and 
small plantations, the residue of the manor; and made return 
to his principal of a copy of the town plat and the other sur- 
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veys. This return, and the whole proceedings of Woods, 
were sanctioned by the following letter. 
Philadelphia, 30th September 1784. 

Dear Sir—As attorney to John Penn, Junior, and John Penn, 
Esquires, late proprietors of Pennsylvania, I hereby approve 
of the plan you have made of the town of Pittsburgh, and now 
confirm the same, together with the division of the out lots 
and the other part’of the manor of Pittsburgh. The several 
appliers, agreeable to your list furnished me, may depend on 
having deeds for their lots and plantations, whenever they pay 
the whole of the purchase money, &c. Tencu Francis. 

Grorce Woops, Esquire. 

The original plat of the town of Pittsburgh, which was made 
by Woods, was given in evidence to the jury; from which it 
appears that the town was laid out into lots, streets and alleys, 
from the junction of the Alleghany and Monongahela rivers, 
extending up the latter to Grant street. With the exception 
of Water street, which lies along the bank of the Mononga- 
hela, all the streets and alleys of the town were distinctly 
marked by the surveyor, and their width laid down. Near 
the junction of the rivers, the space between the southern line 
of the lots and the Monongahela river is narrow, but it widens 
as the lots extend up the river. 

It was contended by the defendants in the ejectment, that the 
before described slip of land was dedicated by the surveyor when 
he laid out the town, to the public asa street, or for other public 
uses. As the lot for which the ejectment was brought is situ- 
ated in this narrow strip of land, the fact of dedication becomes 
material. 

From the plan of the town, it does not appear that any arti- 
ficial boundary, as the southern limit of Water street, was laid 
down. The name of the street is given, and its northern 
boundary; but the space to the south is left open to the river. 
All the streets leading south, terminate at Water street; and 
no indication is given in the plat, or in any part of the return - 
of the surveyor, that Water street did not extend to the river, 
as it appears to do by the face of the plat. 

The depositions of Ewalt and Finley were offered by the 
defendants, to prove the declarations of Woods at the time 
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the survey of the town was made. Ewalt stated, that the sur- 
vey was about to be commenced at a point which would have 
required him to remove his house, and that at his instance the 
place of beginning was changed. On a remonstrance being 
made by several persons who had assembled, that Water street 
would be too narrow, Mr Woods observed to the party, “ these 
houses will not remain or stand very long; you will build new 
houses and dig cellars, and bank out Water-street as wide, till 
it comes to low water mark, if you please.”” He observed, 
“that this street, to low water mark, should be for the use of 
the citizens and the publie forever.” 

Finley states that Woods declared to the people of the town, 
that he would not change the old military plan; but that 
‘¢ Water street should be left open to the river’s edge, at low 
water mark, for the use of said town; that they, the citizens, 
might use the same as landings, build walls, make wharves, or 
plant trees at their pleasure.”’ . 

Several objections are made to the competency of this testi- 
mony. 

It is insisted, that the declarations of Woods respecting the 
ground in controversy, did not come within the scope of his 
authority; and if they did, still, that they ought not to be re- 
ceived in evidence. 

Woods had authority to fix upon the plan of the town, and 
survey it. He had the power to determine the width of the 
respective streets and alleys, the size and form of the lots, to 
mark out the public grounds, and to determine on every thing 
so far as related to the town, which would add to its beauty, 
convenience, and value. These were clearly within the scope 
of his powers, as they were essentially connected with the 
plan of the town, on which he was authorised to determine at 
his discretion. 

But it is said that his acts, until sanctioned, were not bind- 
ing upon his principal; and that as his principal was not’ pre- 
sent, his sanction, which was subsequently given, cannot be 
extended beyond what appears upon the town plat, which was 
returned by the agent. — 

The sanction, when given, related back to the original trans- 
action; and gave equal effect to it, as if the principal had been 
present. So far as valuations had been made of the lots occu- 
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pied by persons wha had no titles, and who were to obtain 
titles on paying the prices fixed by Woods, it is very clear, 
that the principal could not be bound, by the act of confirma- 
tion, beyond what appeared upon the face of the return ; nor, 
if the agent had attempted, by any covert means, to give to 
the citizens of the town ground which he did not designate on 
his return, and which did not tend, directly, to increase the 
value of the town lots. But if the ground dedicated for a 
street or any other public use, was essentially connected with 
the town lots, and must have enhanced their value at the sale, 
the increased value thus realized, and a long acquiescence, 
would estop the original owner of the fee from asserting his 
claim, though the ground dedicated had not been so designated 
on the map. 

There is nothing, however, on the plat which shows any 
limits to the width of Water street, short of the river on the 
south. If a line had been drawn along its southern limit, 
there would have been great force in the argument that the 
ground between such limit and the water was reserved by the 
proprietors. This would have been the legal consequence 
from such a survey, unless the contrary had been shown. 

It must be admitted that the declarations of an agent, re- 
specting things done within the scope of his authority, are not 
evidence to charge his principal, unless they were made at the 
time the act was done, and formed a part of the transaction. 
The declarations referred to were a part of the res gesta; they 
were explanatory of the act then being done; and they do not, 
as was contended, contradict the return, but tend to explain 
and confirm it. 

The southern limit of Water street was the point of inquiry 
before the jury. It was a question of boundary, and governed 
by the same rules of evidence which are of daily application 
in such a case. In this view, were not the declarations of the 
person who fixed the boundary legal evidence? Not declara- 
tions casually made at a different time from that at which the 
survey was executed, but at the very time the act was done. 
The proof of such declarations should have been admitted by 
the circuit court; because, under the circumstances, they formed 
a part of the transaction. 


The declarations of a surveyor which contradict his official 
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return, 2re clearly not evidence; nor ought they to be received, 
where he has no power to exercise a discretion as explanatory 
of his return, while he is still living, and may be examined 
as a witness. 

The exception taken to the rejection of Coates’s deposition 
is abandoned. 

Several exceptions were made to the charge of the court to 
the jury. 

1. ¢¢In saying that the property in question passed to Wil- 
son, unless the jury should decide that the whole ground to 
the river was not only dedicated as a street, but that it must 
be capable of being used as such: that it was used as a highway 
or street, and that the slip of land, if it was not wholly given 
to the public as a street, or so much of it as was not so given, 
vested in the proprietors, as the undisputed owners of it.” 

As the fee to this property was vested in the Penn family, 
at the time the town was laid out, it is a clear proposition that 
such parts of the land as were not conveyed to the purchasers, 
or dedicated to the public, remained in the proprietors. But 
that part of the charge which instructed the jury, that it must 
appear that the ground to tte river was not only capable of 
being used as a street, but had been so uséd, is conceived to 
be erroneous. 

From the evidence in the cause, it appears, that the north- 
ern bank of the Monongalila, from its junction with the Alle- 
ghany, to the extent of the town plat, still remains elevated 
in many places; but several of the streets leading south, have 
been extended to the river, and they have been so graduated, 
as to admit of an easy approach to the water. 

When complaint was made to Woods, that Water street 
would be too narrow, he observed, that its width might be ar- 
tificially extended, for the convenience of the citizens, to 
the river. From this, it appears, that the ground was not 
then in a condition to be used as a street; and that much labour 
was required to place it in that situation. But, if it were 
dedicated for that purpose, at the time the survey of the 
town was made, is it essential, that it shall have been used as 
such within a limited time? ‘This would hardly be pretended, 
as it regards other streets in the town. Suppose Market 
street or Wood street, leading north and south, had not been 

Vout. VI.—3 O 
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improved by the city of Pittsburgh until this time, could the 
original proprietors claim it as their property? If the dedica- 
tion of these streets to the public were a matter of doubt, and 
a jury were about to inquire into the fact; it is admitted, that 
their not having been improved or used as streets, would be a 
circumstance which the jury might weigh against the proof 
of dedication. But it would most clearly be error for the 
court to instruct the jury, that unless the ground claimed for 
these streets was in a situation to be used as streets, and had 
been so used, there could have been no dedication, This ap- 
pears to have been the purport of the instruction fo the jury, 
in regard to Water street. The words used were, that the 
jury must be ‘satisfied, not merely that the open space was 
used by the inhabitants of Pittsburgh or others, but that it was 
used as a highway or street; and that in weighing the evidence 
on this point, they would naturally inquire, whether, from 
the nature of the ground, it was capable of being so used.” 

From this instruction the jury were required to find against 
the right asserted in behalf of the city, unless the ground re- 
ferred to had been used as a strect or highway. This substi- 
tuted the use for the right; and made the latter to depend 
upon the former. The right was not necessarily connected 
with the use within a limited period; as no such condition ap- 
pears to have been imposed at the time it was granted. Whilst 
the circuit court might have called the attention of the jury to 
the fact, that the ground in controversy never having been used 
as a street, was a circumstance which they ought to weigh 
against the dedication contended for, it was error in them to 
say, in substance, there could be no right without the use. 
This withdrew from the jury the main point of inquiry, by 
substituting another; the existence or non-existence of which 
was not inconsistent with the principal fact. It was not es- 
sential for the city to show that the entire slip of land referred 
to had been used as a street, but it was essential to establish 
that it had been dedicated as such. 

The second objection to the charge is, that the court in- 
structed ‘‘ the jury that no title in the corporation had been 
shown to a single foot of ground within the city; and that the 
acts of ownership, exercised by the corporation, were alto- 
gether inconsistent with the right asserted in behalf of the 








JANUARY TERM 1832. 507 


[Barclay and others v. Howell’s Lessee.] 


public: and plainly conveying to the jury the opinion that the 
improper or peculiar use made of the ground in question by 
the corporation, gave the plaintiff a right to recover.” 

The inference drawn in the conclusion of this assignment 
of error, may not be fully sustained by the language of the 
court; but they did instruct the jury, that the acts of ‘* owner- 
ship exercised by the corporation, in the way which had been 
stated, were altogether inconsistent with the right asserted in 
behalf of the public; since, if the whole of this ground to low 
water mark~on the river, had been dedicated for a street, it 
was vested as such in the public, subject to be regulated and 
preserved by the corporation, and could not legally be treated 
and used as private property by that body.” 

The court here refer to certain wharves, which have been 
constructed by the city along the Monongahela, and on the 
ground claimed to-be Water street. Connected with these 
wharves is a graduated pavement, so as to render access to them 
from the city easy; and a tax is imposed on steamboats and 
other vessels, for the use of them. 

If this ground had been dedicated for a particular purpose, 
and the city authorities had appropriated it to an entirely dif- 
ferent purpose; it might afford ground for the interference of a 
court of chancery, to compe! a specific execution of the trust, 
by restraining the corporation, or by causing the removal of 
obstructions. But, even in such a case, the property dedicated 
would not revert to the original owner. The use would still 
remain in the public, limited, only, by the conditions imposed 
in the grant. 

It does not appear, however, that the construction of wharves 
on the river, and the pavement of the ground, have, in the 
least degree, obstructed its use as a street. The pavement 
has, undoubtedly, promoted the public convenience; and if 
the whole line of the street were graduated and paved to the 
water as a public way, it would be much more valuable than 
in its present condition. (The wharves cause no obstructions to « 
the use of this ground as a street; and whether the city autho- 
rities have transcended their power in raising a revenue from 
them, by the improvements which have been made, is a ques- 
tion not necessarily involved in the case. 

If that part of this ground which is connected with the wa- 
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ter, has been appropriated to other uses than as a right of way, 
they are not inconsistent with such right; but if such had been 
the case, on that ground the jury could not have rendered a 
verdict against the city. Such uses might have tended to 
show, that the dedication of this ground for a street, as con- 
tended for, had not been made; but no other or greater effect 
should have been given to them, had they been fully establish- 
ed, and their inconsistency with the right asserted clearly 
made out. 

The third objection taken to the charge is, that the court 
instructed ‘the jury that the deeds of Ormsby, and to Craig 
and Bayard, were inconsistent with a dedication of a space 
south of the Water street lots to the river; and that these 
deeds conveyed the ground to the river, subject to the ease- 
ment over a part of it.” 

The deed of Ormsby to Gregg and Sidney bears date the 
fifth day of November, in the year of our Lord one thousand 
seven hundred and ninety-eight, and was for ‘a certain lot of 
ground, situate in the town of Pittsburgh aforesaid, marked in 
the plan of said town, number one hundred and eighty-three, 
bounded by Front street, the river Monongahela, and lots 
numbered one hundred and eighty-two, and one hundred and 
eighty-four; it being the same lot or piece of ground which 
the honourable John Penn and John Penn, Jun., late proprie- 
tors of Pennsylvania, by their indenture, bearing date the se- 
cond day of October one thousand seven hundred and eighty- 
four, did grant and convey unto the said Ormsby.”’ 

The deed to Craig and Bayard from the Penns, bears date 
the thirty-first day of December one thousand seven hundred 
and eighty-four; and conveyed to the grantees ‘‘ and their 
heirs and assigns, thirty-two lots or pieces of ground, situate 
in a point formed by the junction of the two rivers Mononga- 
hela and Alleghany, in the town of Pittsburgh, marked in the 
general plan of said town made by Colonel Woods, numbers 
one, &c.; which said plan is recorded, or intended to be re- 
corded, in the office for the recording of deeds for the county 
of Westmoreland.”’ 

The said lots are bounded northwardly by the said Ailegha- 
ny river, eastwardly by Morberry or Mulberry street, south- 
wardly by Penn street, and south-westwardly by the Monon- 
gahela river. 
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The agreement under which this deed was executed, is 
dated on the 22d day of January 1784, which was about six 
months before the town was surveyed. By this agreement, 
the Penns sold to Craig and Bayard “a certain tract of land 
in their manor of Pittsburgh, lying and being in a point formed 
by the junction of the rivers Monongahela and Alleghany; 
bounded on two sides by the rivers aforesaid,”’ &c. 

As this last deed covers ground which had been sold before 
the town was laid out, it is not perceived how it could be con- 
sidered as inconsistent with the dedication contended for. It 
is true, the deed was not executed until after the town plat was 
formed; but it was executed by force of a purchase made prior 
to the survey of the town, and the purchaser had a right to in- 
sist on the boundaries designated in the agreement. 

If the present contest were limited to the ground embraced 
in this agreement, and included in the general description of 
the deed, it might become a serious question, whether the de- 
scription, in the deed, of the lots, by their numbers as desig- 
nated on Woods’s plan of the town, would not control that 
part of the description which refers to the Monongahela river. 
But, if it were admitted that this deed conveyed the land to 
the river, it could, under the circumstances, have no other 
effect than to restrict the dedication of the ground for a street 
to the extent of the deed. 

The deed from Ormsby called for the lot by its number, as 
marked on the plan of the town, and bounded by Front street, 
the river Monongahela, and lots numbered one hundred and 
eighty-two, and one hundred and eighty-four. The construc- 
tion given to these calls was, that the ground to the river was 
conveyed, subject to the easement over a part of it. And this 
deed, the jury was instructed, was inconsistent with the dedi- 
cation of the ground to the water as a street. 

It is contended, on the part of the defendant in error, that 
the charge given to the jury on this point, was the legal con- 
struction of the deed, and consequently was a matter for the 
court to determine. 

The right of the court to decide on the legal effect of written 
instruments, cannot be controverted; but the question of 
boundary is always a matter of fact for the determination of 
the jury. It is the province of a court to instruct the jury 
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that they should fix the boundaries of the tract in controversy 
by an examination of the whole evidence; and that artificial 
or natural boundaries called for, control a call for course and 
distance. But it would withdraw the facts from the jury, if 
the court were to fix the boundaries called for, and then de- 
termine on the legal effect of the instrument. 

Suppose the controversy had been between the city of 
Pittsburgh, and the persons claiming under Ormsby; who as- 
serted a right to the ground, under his deed, to the river. 
The city in such a case would have contended, before the jury, 
that taking the calls of the deed together, they would limit 
the conveyance to the lot designated on the plan of the town; 
and would not this have been a question for the jury to deter- 
mine, under the instruction of the court—an instruction, 
which should lay down the general principles of law in such 
a case, and the legal effect that would result from a certain 
state of facts; but, which should not take from the jury the 
right of determining on the limits of the lot, from the calls in 
the deed? These calls are established by evidence extrinsic 
of the deed; they are matters of fact, for the investigation of 
the jury. 

In principle, there is no difference between the case under 
consideration and questions of boundary, which are of daily 
occurrence. It is as much the province of a jury to deter- 
mine the limits of a lot in a city or town, as the limits of any 
tract of land, however large or small. And, if the court, in a 
question of boundary, may fix the limits of the grant, and then 
say what the legal effect of it shall be, there is nothing left for 
the action of the jury. 

The deed from Ormsby called for a lot, designated on the 
town plat one hundred and eighty-three, bounded by Front 
street, the river Monongahela, and lots numbered one hun- 
dred and eighty-two and one hundred and eighty-four. 

The plat of the town which is referred to as containing a 
designation of the boundaries of the lot, fixes those boundaries 
as satisfactorily as any natural objects could fix them. Front 
street is called for, which lies parallel with Water street, as 
the northern boundary of the lot; and the adjoining lots lying 


east and west of it, are named as the eastern and western boun- 
daries. 
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From this description, can any one doubt the intention of the 
grantor, and the understanding of the grantee? Does lot one 
hundred and eighty-three, as marked on the plan of the town, 
extend to the river? This will not be pretended; nor that lots 
one hundredand eighty-twoand one hundredeighty-four extend 
tothe river. The call for the river, then, in the deed in ques- 
tion, is inconsistent with the other calls in the deed. By the 
town plat, the southern boundary of the lot is limited by Water 
street, and by a call for this boundary it is as fixed and cer- 
tain as the call for the river. The same may be said of the 
eastern and western boundary of the lot. Shall these calls be 
all disregarded or controlled, by the single call for the natural 
boundary? 

In a late case this court decided, that a call in a patent for a 
different county from that in which the land was situated, 
might be controlled by other calls in the patent. Such was 
the charge given to the jury in the court below, and it was 
sustained by this court. 

The circuit court, therefore, instead of saying to the jury 
that the calls in this deed, and the one to Craig and Bayard, 
were inconsistent with the dedication of the ground referred 
to, should have instructed them, that the different calls ought 
to be taken together; and that the calls for the river might be 
controlled by the other calls in the deeds, if the jury should be 
satisfied that such call had been inserted through inadvertence 
or mistake. 

The fourth and last exception taken to the charge of the 
court is, that they erred in instructing the jury, ‘that if a 
street or streets leading to the Monongahela river were neces- 
sary to the enjoyment, by the inhabitants, of their property in 
the town, derived from persons under whom the plaintiff 
claimed, they are entitled to have them laid off over the land 
in dispute, of right, and not of favour; and that the law points 
out a mode by which this right may be enforced.”’ 

This instruction does not involve a point which was material 
in the case; and though it were erroneous, it might not afford 
ground for the reversal of the judgment of the circuit court. 
Whether this right existed or not, it is not conceived how it 
could have had any influence with the jury. 

The court seem to refer to the law of Pennsylvania, regu- 
lating the opening of public roads. But the establishment of 
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a publie road cannot be claimed as a matter of right. An ap- 
plication must be made in the first instance, by petition to the 
court of quarter sessions; a view of the proposed road is di- 
rected, and its establishment depends upon the report of the 
viewers and other necessary sanctions. 

This law, however, it is insisted, could have no operation 
in the city of Pittsburgh; that its streets and alleys are opened 
and regulated under the corporate authorities, and not by the 
provisions of the road law. 

It is not deemed necessary, in deciding the points raised in 
this case, to notice all the questions discussed by the counsel 
in their arguments at the bar. 

Whether Water street extended to low or high water mark, 
can be of no importance in the present controversy. If its 
southern boundary be limited by high water mark, it is clear 
that the proprietors parted with all their right. It is admitted 
by both parties, that the river Monongahela, beiug a navigable 
stream, belongs to the public; and a free use of it may be right- 
fully claimed by the public, whatever may be the extent of its 
volume of water. If Water street be bounded by the river on 
the south, it is only limited by the public right. To contend 
that between this boundary and the public right, a private and 
hostile right could exist, would not only be unreasonable, but 
against law. 

Tench Francis, the attorney in fact for the Penn family, 
and the agent who succeeded him, must be considered, for 
some purposes, as the principal in these transactions. His 
principals were in Europe; and to his discretion and superin- 
tendence they, of necessity, consigned the management of their 
property in this country. The long acquiescence, therefore, 
in the plan of the town, as returned by Woods, affords a strong 
presumption against the right asserted by the plaintiff below 
in this action. 

The town was laid out in the spring or summer of 1784; no 
act was done by the proprietors showing any claim to the land 
in controversy, until September 1814, when the deed to Wil- 
son was executed. Here is a lapse of about thirty years, 
within which no right is asserted by the Penn family, hostile 
to that which was exercised by the city, in the use of this 
ground, to the extent which its means enabled it to improve, 
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and the publie convenience seemed to require. A title which 
has remained dormant for so great a number of years, and 
while the property was used for public purposes, and necessa- 
rily within the knowledge of the agents of the proprietors, is 
now asserted under doubtful circumstances of right. In some 
cases a dedication of property to public use, as for instance a 
street or public road, where the public has enjoyed the unmo- 
lested use of it for six or seven years, has been deemed suffi- 
cient evidence of dedication. This lapse of time, connected 
with the public use and the determination expressed by the 
agent at the time the town was laid out to dispose of the 
whole of the manor, affords strong grounds to presume that no 
reservation of any part of the manor was intended to be made; 
and that the slip of land in controversy was not reserved. 
These were facts proper for the consideration of the jury in 
determining the fact of dedication. They were calculated to 
have a strong influence to rebut the presumptions relied on by 
the plaintiff in the court below. 

If it were necessary, an unmolested possession for thirty 
years would authorise the presumption of a grant. Indeed, 
under peculiar circumstances, a grant has been presumed from 
a possession less than the number of years required to bar the 
action of ejectment by the statute of limitations. 

By the common law the fee in the soil remains in the origi- 
nal owner, where a public road is established over it; but the 
use of the road is in the public. ‘The owner parts with this 
use only, for if the road shall be vacated by the public, he re- 
sumes the exclusive possession of the ground; and while it is 
used as a highway, he is entitled to the timber and grass which 
may grow upon the surface, and to all minerals which may be 
found below it. He may bring an action of trespass against 
any one who obstructs the road. 

In the discussion of this case, the same doctrine has been 
applied by the counsel for the defendant in error to the streets 
and alleys of a town; but in deciding the points raised by the 
bill of exceptions, it is, not necessary to deterifine this ques- 
tion. 

Where the proprietor of a town disposes of all his interest 
in it, he would seem to stand in a different relation to the right 
of soil, in regard to the streets and alleys of the town, from 
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the individual over whose soil a public road is established, 
and who continues to hold the land on both sides of it. 
Whether the purchasers of town lots are not, in this respect, 
the owners of the soil over which the streets and alleys are 
laid, as appurtenant to the adjoining lots, is a point not essen- 
tially involved in this case. 

If the jury shall find that the ground in question was dedi- 
cated to the public as a street or highway, or for other public 
purposes, to the river, either at high or low water mark, the 
right of the city will be established, and the plaintiff in the 
ejectment must consequently fail to recover. 

Upon a deliberate consideration of the points involved in 
the case, this court are clearly of the opinion, that the judg- 
ment of the circuit court was erroneous, and it is therefore 
reversed, and the cause remanded for further proceedings. 
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Samuet A. Worcester, PLAintTirr in Error vy. Toe STATE 
oF GEorRGIA. 


A writ of error was issued to “ the judges of the superior court for the county of 
Gwinnett in the state of Georgia,” commanding them to send to the supreme 
court of the United States, the record and proceedings in the said superior 
court of the county of Gwinnett, between the state of Georgia, plaintiff, and 
Samuel A. Worcester, defendant, on an indictment in that court. The record 
of the court of Gwinnett was returned, certified by the clerk of the court, and 
was also authenticated by the seal of the court. It was returned with, and an- 
nexed to, a writ of error issued in regular form, the citation being signed by one 
of the associate justices of the supreme court, and served on the governor and 
attorney-general of the state more than thirty days before the commencement 
of the term to which the writ of error was returnable. 

By the court: The judicial act, so far as it prescribes the mode of proceeding, 
appears to have been literally pursued. In February 1797, a rule was made on 
this subject, in the following words: ‘‘ it is ordered by the court, that the clerk 
of the court to which any writ of error shall be directed, may make return of 
the same by transmitting a true copy of the record, and of all proceedings in 
the same, under his hand and the seal of the court.”’ 

This has been done. But the signature of the judge has not been added to 
that of the clerk. The Jaw does not require it. The rule does not require it. 

The plaintiff in error was indicted in the supreme court for the county of Gwin- 
nett in the state of Georgia, “ for residing, on the 15th July 1831, in that part 
of the Cherokee nation attached by the laws of the state of Georgia to that 
county, without a license or permit from the governor of the state, or from any 
one authorised to grant it, and without having taken the oath to support and de- 
fend the constitution and laws of the state of Georgia, and uprightly to demean 
himself as a citizen thereof, contrary to the laws of the said state.” To this 
indictment he pleaded that he was, on the 15th July 1831, in the Cherokee 
nation, out of the jurisdiction of the court of Gwinnett county; that he was a 
citizen of Vermont, and entered the Cherokee nation as a missionary under 
the authority of the president of the United States, and has not been required 
by him to leave it, and that with the permission and approval of the Cherokee 
nation he was engaged in preaching the gospel: that the state of Georgia 
ought not to maintain the prosecution, as several treaties had been entered into 
by the United States with the Cherokee nation, by which that nation was 
acknowledged to be a sovereign nation, and by which the territory occupied 
by them was guarantied to them by the United States; and that the laws of 
Georgia, under which the plaintiff in error was indicted, are repugnant to the 
treaties, and unconstitutional and void, and also that they are repugnant to the 
act of congress of March 1802, entitled “ an act to regulate trade and inter- 
course with the Indian tribes. The superior court of Gwinnett overruled the 
plea, and the plaintiff in erroy was tried and convicted, and sentenced “ to hard 
labour in the penitentiary for four years.” Held, that this was a case in which 
the supreme court of the United States had jurisdiction by writ of error, under 
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the twenty-fifth section of the “ act to establish the judicial courts of the United 
States” passed in 1789. 

The indictment and plea in this case draw in question the validity of the treaties 
made by the United States with the Cherokee Indians: if not so, their con- 
struction is certainly drawn in question; and the decision has been, if not 
against their validity, ‘‘ against the right, privilege or exemption specially 
set up and claimed under them.” They also draw into question the validity 
of a statute of the state of Georgia, ‘* on the ground of its being repugnant to 
the constitution, treaties and laws of the United States, and the decision is in 
favour of its validity.” 

It is too clear for controversy, that the act of congress, by which this court is 
constituted, has given it the power, and of course imposed on it the duty of 
exercising jurisdiction in this case. The record, according to the judiciary 
act and the rule and practice of the court, is regularly before the court. 

The act of the legislature of Georgia, passed 22d December 1830, entitled * an 
act to prevent the exercise of assumed and arbitrary power by all persons, under 
pretext of authority from the Cherokee Indians,” &c. enacts that “ all white 
persons, residing within the limits of the Cherokee nation on the Ist day of 
March next, or at any time thereafter, without a license or permit from his 
excellency the governor, or from such agent as his excellency the governor 
shall authorise to grant such permit or license, and who shall not have taken 
the oath hereinafier required, shall be guilty of a high misdemeanour, and 
upon conviction thereof, shall be punished by confinement to the penitentiary 
at hard labour, for a term not less than four years.”” The eleventh section 
authorises the governor, “should he deem it necessary for the protection of 
the mines, or the enforcement of the laws in force within the Cheiokee nation, 
to raise and organise a guard,” &c. The thirteenth section enacts, “ that the 
said guard or any member of them, shall be, and they are hereby authorised 
and empowered to arrest any person legally charged with or detected in a vio- 
lation of the laws of this state, and to convey, as soon as practicable, the per- 
son so arrested, before a justice of the peace, judge of the superior, justice of 
inferior court of this state, to be dealt with according to law.” The extra- 
territorial power of every legislature being limited in its action to its own citi- 
zens or subjects, the very passage of this act is an assertion of jurisdiction over 
the Cherokee nation, and of the rights and powers consequent thereto. 

The principle, ** that discovery of parts of the continent of America gave title to 
the government by whose subjects, or by whose authority it was made, against 
all other European governments, which title might be consummated by pos- 
session,” acknowledged by all Europeans, because it was the interest of all 
to acknowledge it; gave to the nation making the discovery, as its inevitable 
consequence, the sole right of acquiring the soil and of inaking settlements on 
it. It was an exclusive principle, which shut out the right of competition 
among those who had agreed to it; not one which could annul the previous 
rights of those who had not agreed to it. It regulated the right given by dis- 
covery among the European discoverers, but could not affect the rights of those 
already in possession, either as aboriginal occupants, or as occupants by virtue 
of a discovery made before the memory of man. It gave the exclusive right 
to purchase, but did not found that right on a denial of the right of the pos- 
sessor to sell. 

The relation between the Europeans and the natives was determined in each 
case by the particular government which asserted and could maintain this pre- 
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emptive privilege in the particular place. The United States succeeded to all 
the claims of Great Britain, both territorial and political, but no attempt, so far 
as is known, has been made to enlarge them. So far as they existed merely 
in theory, or were in their nature only exclusive of the claims of other Euro- 
pean nations, they still retain their original character, and remain dormant. 
So far as they have been practically exerted, they exist in fact, are understood 
by both parties, are asserted by the one, and admitted by the other. 

Soon after Great Britain determined on planting colonies in America, the king 
granted charters to companies of his subjects, who associated for the purpose 
of carrying the views of the crown into effect, and of enriching themselves. 
The first of these charters was made befure possession was taken of any part 
of the country. They purport generally to convey the soil, from the Atlantic 
to the South Sea. This soil was occupied by numerous and warlike nations, 
equally willing and able to defend their possessions. The extravagant and 
absurd idea, that the feeble settlements made on the sea coast, or the compa- 
nies un¢er whom they were made, acquired legitimate power by them to govern 
the people, or occupy the lands from sea to sea, did not enter the mind of any 
man. They were well understood to convey the title which, according to the 
common law of European sovereigns respecting America, they might rightfully 
convey, and no more. This was the exclusive right of purchasing such lands 
as the natives were willing to sell. The crown could not be understood to 
grant what the crown did not affect to claim, nor was it so understood. 

Certain it is, that our history furnishes no example, from the first settlement of 
our country, of any attempt, on the part of the crown, to interfere with the 
internal affairs of the Indians, farther than to keep out the agents of foreign 
powers, who, as traders or otherwise, might seduce them into foreign alliances. 
The king purchased their lands when they were willing to sell, at a price they 
were willing to take; but never coerced a surrender of them. He also pur- 
chased their alliance and dependence by subsidies; but never intruded into the 
interior of their affairs, or interfered with their self government, so far as re- 
spected themselves only. 

The third article of the treaty of Hopewell acknowledges the Cherokees to be 
under the protection of the United States of America, and of no other power. 

This stipulation is found in Indian treaties, generally. It was introduced into 
their treaties with Great Britain; and may probably be found in those with other 
European powers. Its origin may be traced to the nature of their connexion 
with those powers; and its true meaning is discerned in their relative situ- 
ation. 

The general law of European sovereigns, respecting their claims in America, 
limited the intercourse of Indians, in a great d@gree, to the particular potentate, 
whose ultimate right of domain was acknowledged by the others. This was 
the general state of things intime of peace. It was sometimes changed in war. 
The consequence was, that their supplies were derived chiefly from that na- 
tion, and their trade confined to it. Goods, indispensable to their comfort, in 
the shape of presents, were received fiom the same hand. What was of still 
more importance, the strong hand of government was interposed to restrain 
the disorderly and licentious from intrusions into their country, from encroach- 
ments on their lands, and from those acts of violence which were often attend- 
ed by reciprocal murder. The Indians perceived in this protection, only what 
was beneficial to themselves—an engagement to punish aggressions on them. 
It involved practical)y no claim to their lands, no dominion over their persons. 
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It merely bound the nation to the British crown, as a dependent ally, claiming 
the protection of a powerful friend and neighbour, and receiving the advanta- 
ges of that protection, without involving a surrender of their national character. 

This is the true meaning of the stipulation, and is undoubtedly the sense in which 
it was made. Neither the British government, nor the Cherokees, ever un- 
derstood it otherwise. 

The same stipulation entered into with the United States, is undoubtedly to be 
construed in the same manner. They receive the Cherokee nation into their 
favour and protection. The Cherokees acknowledge themselves to be under 
the protection of the United States, and of no other power. Protection does 
not imply the destruction of the protected. The manner in which this stipu- 
lation was understood by the American government, is explained by the lan- 
guage and acts of our first president. 

So with respect to the words “hunting grounds.”” Hunting was at that time the 
principal occupation of the Indians, and their land was more used for that pur- 
pose than for any other. It could not, however, be supposed, that *tiy inten- 
tion existed of restricting the full use of the lands they reserved. 

To the United States, it could be a matter of no concern, whether their 
whole territory was devoted to hunting grounds, or whether an occasional 
village, and an occasional corn field interrupted, and gave some variety to the 
scene. 

These terms had been used in their treaties with Great Britain, and had never 
been misunderstood. They had never been supposed to imply a right in the 
British government to take their lands, or to interfere with their internal go- 
vernment. 

The sixth and seventh articles stipulate for the punishment of the citizens of 
either country, who may commit offences on or against the citizens of the 
other. The only inference to be drawn from them is, that the United States 
considered the Cherokees as a nation. 

The ninth article is in these words: “ for the benefit and comfort of the Indians, 
and for the prevention of injuries or oppressions on the part of the citizens or 
Indians, the United States, in congress assembled, shall have the sole and ex- 
clusive right of regulating the trade with the Indians, and managing all their 
affairs, as they think proper.” To construe the expression ‘* managing all their 
affairs,” into a surrender of self government would be a perversion of their 
necessary meaning, and a departure from the construction which has been uni- 
formly pat on them. The great subject of the article is the Indian trade. The 
influence it gave made it desirable that congress should possess it. The com- 
missioners brought forward the claim, with the profession that their motive was, 
“the benefit and comfort of the Indians, and the prevention of injuries or op- 
pressions.”” This mzy be true, as respects the regulation of their trade, and as 
respects the regulation of all affairs connected with their trade; but cannot be 
true, as respects the management of all their affairs. The most important of 
these, is the cession of their lands, and security against intruders on them. Is 
it credible, that they could have considered themselves as surrendering to the 
United States, the right to dictate their future cessions, and the terms on which 
they should be made; or to compel their submission to the violence of disorderly 
and licentious intruders? It is equally inconceivable that they could have 
supposed themselves, by a phrase thus slipped into an article, on another and 
more interesting subject, to have divested themselves of the right of self gov- 

ernment on subjects not connected with trade. Such a measure could not be 
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“ for their benefit and comfort,” or for“ the prevention of injuries and oppress- 
ion.” Such a construction would be inconsistent with the spirit of this and 
of all subsequent treaties; especially of those articles which recognise the right 
of the Cherokees to declare hostilities, and to make war. It would convert a 
treaty of peace covertly into an act annihilating the political existence of one 
of the parties. Had such a result been intended, it would have been openly 
avowed. 

This treaty contains a few terms capable of being used in a sense which could 
not have been intended at the time, and which is inconsistent with the practi- 
cal construction which has always been put’on them; but ils essential articles 
treat the Cherokees as a nation capable of maintaining the relations of peace 
and war; and ascertain the boundaries between them and the United States. 

The treaty of Holston, negotiated with the Cherokees in July 1791; explicitly 
recognising the national character of the Cherokees, and their right of self. 
government; thus guarantying their lands; assuming the duty of protection; 
and of course pledging the faith of the United States for that protection; has 
been frequently renewed, and is now in full force. 

To the general pledge of protection have been added several specific pledges, 
deemed valuable by the Indians. Some of these restrain the citizens of the 
United States from encroachments on the Cherokee country, and provide for 
the punishment of intruders. 

The treaties and laws of the United States contemplate the Indian territory as 
completely separated from that of the states; and provide that all intercourse 
with them shall be carried on exclusively by the government of the union. 

The Indian vations had always been considered as distinct, independent political 
communities, retaining their original natural rights, as the undisputed possess- 
ors of the soil, from time immemorial; with the single exception of that im- 
posed by irresistible power, which excluded them from intercourse with any 
other European potentate than the first discoverer of the coast of the particu- 
lar region claimed: and this was a restriction which those European potentates 
imposed on themselves, as well as on the Indians. The very term “ nation,” 
so generally applied to them, means ‘a people distinct from others.” The 
constitution, by declaring treaties already made, as well as those to be 
made, to be the supreme law of the land, has adopted and sanctioned the pre- 
vious treaties with the Indian nations, and, consequently, admits their rank 
among those powers who are capable of making treaties. The words “ treaty” 
and ‘* nation” are words of our own language, selected in our diplomatic and 
legislative proceedings, by ourselves, having each a definite and well under- 
stood meaning. We have applied them to Indians, as we have applied them 
to the other nations of the earth. They are applied to all in the same sense. 

Georgia, herself, has furnished conclusive evidence that her former opinions on 
this subject concurred with those entertained by her sister states, and by the 
government of the United States. Various acts of her legislature have been 
cited in the argument, including the contract of cession made in the year 1802, 
all tending to prove her acquiescence in the universal conviction that the In- 
dian nations possessed a full right to the lands they occupied, until that right 
should be extinguished by the United States with their consent: that their 
tertitory was separated from thaf of any state within whose chartered limits 
they might reside, by a boundary line, established by treaties: that, within their 
boundary, they possessed rights with which no state could interfere: and that 


the whole power of regulating the intercourse with them was vested in the 
United States. 
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In opposition to the original right, possessed by the undisputed occupants of 
every country, to this recognition of that right, which is evidenced by our his- 
tory in every change through which we have passed, are placed the charters 
granted by the monarch of a distant and distinct region, parcelling out a terri- 
tory in possession of others, whom he could not remove, and did not attempt 
to remove, and the cession made of his claims, by the treaty of peace. The 
actual state of things at the time, and all history since, explain these charters; 
and the king of Great Britain, at the treaty of peace, could cede only what be- 
longed to his crown. These newly asserted titles can derive no aid from the 
articles.so often repeated in Indian treaties, extending to them, first, the pro- 
tection of Great Britain, and afterwards that of the United States. These arti- 
cles are associated with others, recognising their title to self-government. The 
very fact of repeated treaties with them recognises it; and the settled doctrine 
of the law of nations is, that a weaker power does not surrender its independ- 
ence—its right to self-government, by associating with a stronger, and taking 
its protection. A weak state, in order to provide for its safety, may place itself 
under the protection of one more powerful, without stripping itself of the right 
of government, and ceasing to be a state. Examples of this kind are not want- 
ing in Europe. “ Tributary and feudatory states,”’ says Vattel, ** do not thereby 
cease to be sovereign and independent states, so long as self-government and 
severeign and independent authority are left in the administration of the state.” 
At the present day, more than one state may be considered as holding its right 
of self-government under the guarantee and protection of one or more allies. 

The Cherckee nation, then, is a distinct community, occupying its own territory, 
with boundaries accurately described, in which the laws of Georgia can have 
no force, and which the citizens of Georgia have no right to enter, but with 
the assent of the Cherokees themselves, or in conformity with treaties, and 
with the acts of congress. The whole intercourse between the United States 
and this nation, is, by our constitution and laws, vested in the government of 
the United States. 

The act of the state of Georgia, under which the plaintiff in error was prosecuted, 
is consequently void, and the judgment a nullity. 

The acts of the legislature of Georgia interfere forcibly with the relations esta- 
blished between the United States and the Cherokee nation, the regulation of 
which, according to the settled principles of our constitution, is committed 
exclusively to the government of the union. 

They are in direct hostility with treaties, repeated in a succession of years, which 
mark out the boundary that separates the Cherokee country from Georgia; 
guaranty to them all the land within their boundary; solemnly pledge the faith 
of the United States to restrain their citizens from trespassing on it; and recog- 
nise the pre-existing power of the nation to govern itself. 

They are in equal hostility with the acts of congress for regulating this intercourse 
and giving effect to the treaties. 

The forcible seizure and abduction of the plaintiff in error, who was residing in 
the nation, with its permission, and by authority of the president of the United 
States, is also a violation of the acts which authorise the chief magistrate to 
exercise this authority. 

Will these powerful considerations avail the plaintiff in error? We think they 
will. He was seized and forcibly carried away, while under guardianship of 
treaties guarantying the country in which he resided and taking it under the 
protection of the United States. He was seized while performing, under the 
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sanction of the chief magistrate of the union, those duties which the humane 
policy adopted by congress had recommended. He was apprehended, tried, 
and condemned, under colour of a law which has been shown to be repugnant 
to the constitution, laws, and treaties of the United States. Had a judgment, 
liable to the same objections, been rendered for property, none would question 
the jurisdiction of this court. It cannot be less clear when the judgment 
affects personal liberty, and inflicts disgraceful punishment; if punishment could 
disgrace when inflicted on innocence. The plaintiff in error is not less inter- 
ested in the operation of this unconstitutional law than if it affected his pro- 
perty. He is not less entitled to the protection of the constitution, laws, and 
treaties of his country. 


THIS was a writ of error to the superior court for the county 
of Gwinnett, in the state of Georgia. 

On the 22d December 1830, the legislature of the state of 
Georgia passed the following act: 

‘¢ An act to prevent the exercise of assumed and arbitrary 
power, by all persons, under pretext of authority from the 
Cherokee Indians and their laws, and to prevent white per- 
sons from residing within that part of the chartered limits of 
Georgia, occupied by the Cherokee Indians, and to provide a 
guard for the protection of the gold mines, and to enforce the 
laws of the state within the aforesaid territory. 

«¢ Be it enacted by the senate and house of representatives of 
the state of Georgia in general assembly met, and it is hereby 
enacted by the authority of the same, that, after the Ist day 
of February 1831, it shall not be lawful for any person or per- 
sons, under colour or pretence of authority from said Chero- 
kee tribe, or as headmen, chiefs or warriors of said tribe, to 
cause or procure by any means the assembling of any council 
or other pretended legislative body of the said Indians or 
others living among them, for the purpose of legislating (or 
for any other purpose whatever). And persons offending 
against the provisions of this section shall be guilty of a high 
misdemeanour, and subject to indictment therefor, and, on 
conviction, shall be punished by confinement at hard labour 
in the penitentiary for the space of four years. 

«Sec. 2. And be it further enacted by the authority afore- 
said, that, after the time aforesaid, it shall not be lawful for 
any person or persons, under pretext of authority from the 
Cherokee tribe, or as representatives, chiefs, headmen or war- 
riors of said tribe, to meet or assemble as a council, assembly, 
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convention, or in any other capacity, for the purpose of making 
laws, orders or regulations for said tribe. And all persons 
offending against the provisions of this section, shall be guilty 
of a high misdemeanour, and subject to an indictment, and, 
on conviction thereof, shall undergo an imprisonment in the 
penitentiary at hard labour for the space of four years. 

«¢Sec. 3. And be it further enacted by the authority afore- 
said, that, after the time aforesaid, it shall not be lawful for 
any person or persons, under colour or by authority of the 
Cherokee tribe, or any of its laws or regulations, to hold any 
court or tribunal whatever, for the purpose of hearing and de- 
termining causes, either civil or criminal; or to give any judg- 
ment in such causes, or to issue, or cause to issue, any process 
against the person or property of any of said tribe. And all 
persons offending against the provisions of this section shall be 
guilty of a high misdemeanour, and subject to indictment, and, 
on conviction thereof, shall be imprisoned in the penitentiary 
at hard labour for the space of four years. 

«¢Sec. 4. And be it further enacted by the authority afore- 
said, that, after the time aforesaid, it shall not be lawful for 
any person or persons, as a ministerial officer, or in any other 
capacity, to execute any precept, command or process issued 
by any court or tribunal in the Cherokee tribe, on the persons 
or property of any of said tribe. And all persons offending 
against the provisions of this section, shall be guilty of a tres- 
pass, and subject to indictment, and, on conviction thereof, 
shall be punished by fine and imprisonment in the jail or in 
the penitentiary, not longer than four years, at the discretion 
of the court. 

‘¢Sec. 5. And be it further enacted by the authority afore- 
said, that, after the time aforesaid, it shall not be lawful for 
any person or persons to confiscate, or attempt to confiscate, 
or otherwise to cause a forfeiture of the property or estate of 
any Indian of said tribe, in consequence of his enrolling him- 
self and family for emigration, or offering to enrol for emigra- 
tion, or any other act of said Indian, in furtherance of his 
intention to emigrate. And persons offending against the pro- 
visions of this section shall be guilty of high misdemeanour, 
and, on conviction, shall undergo an imprisonment in the 
penitentiary at hard labour for the space of four years. 
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* Sec. 6. And be it further enacted by the authority aforesaid, 
that none of the provisions of this act shall be so construed as 
to prevent said tribe, its headmen, chiefs or other representa- 
tives, from meeting any agent or commissioner, on the part of 
this state or the United States, for any purpose whatever. 

“Sec. 7. And be it further enacted by the authority aforesaid, . 
that all white persons residing within the limits of the Chero- 
kee nation, on the Ist day of March next, or at any time 
thereafter, without a license or permit from his excellency 
the governor, or from such agent as his excellency the gov- 
ernor shall authorise to grant such permit or license, and who 
shall not have taken the oath hereinafter required, shall be 
guilty of a high misdemeanour, and, upon conviction thereof, 
shall be punished by confinement to the penitentiary at hard 
labour for a term not less than four years: provided, that the 
provisions of this section shall not be so construed as to extend 
to any authorised agent or agents of the government of the 
United States or of this state, or to any person or persons who 
may rent any of those improvements which have been aban- 
doned by Indians who have emigrated west of the Mississippi: 
provided, nothing contained in this section shall be so construed 
as to extend to white females, and all male children under 
twenty-one years of age. 

«‘ Sec. 8. And be it further enacted by the authority aforesaid, 
that all white persons, citizens of the state of Georgia, who 
have procured a license in writing from his excellency the 
governor, or from such agent as his excellency the governor 
shall authorise to grant such permit or license, to reside within 
the limits of the Cherokee nation, and who have taken the 
following oath, viz. ‘¢I, A. B., do solemnly swear (or affirm, 
as the case may be) that I will support and defend the consti- 
tution and laws of the state of Georgia, and uprightly demean 
myself as a citizen thereof, so help me God,”’ shall be, and the 
same are hereby declared, exempt and free from the operation 
of the seventh section of this act. 

‘¢ Sec. 9. And be it further enacted, that his excellency the 
governor be, and he is hereby, authorized to grant licenses to 
reside within the limits of the Cherokee nation, according to 
the provisions of the eighth section of this act. 

‘¢Sec. 10. And be it further enacted by the authority afore- 





























524 SUPREME COURT. 


[Worcester v. The State of Georgia.] 


said, that no person shall collect or claim any toll from any 
person, for passing any turnpike gate or toll bridge, by au- 
thority of any act or law of the Cherokee tribe, or any chief 
or headman or men of the same. 

‘¢Sec. 11. And be it further enacted by the authority afore- 
. said, that his excellency the governor be, and he is hereby, 
empowered, should he deem it necessary, either for the pro- 
tection of the mines, or for the enforcement of the laws of 
force within the Cherokee nation, to raise and organize a guard, 
to be employed on foot, or mounted, as occasion may require, 
which shall not consist of more than sixty persons, which 
guard shall be under the command of the commissioner or 
agent appointed by the governor, to protect the mines, with 
power to dismiss from the service any member of said guard, 
on paying the wages due for services rendered, for disorderly 
conduct, and make appointments to fill the vacancies occasion- 
ed by such dismissal. 

‘¢Sec. 12. And be it further enacted by the authority afore- 
said, that each person who may belong to said guard, shall 
receive for his compensation at the rate of fifteen dollars per 
month when on foot, and at the rate of twenty dollars per 
month when mounted, for every month that such person is 
engaged in actual service; and, in the event, that the com- 
missioner or agent, herein referred to, should die, resign, or 
fail to perform the duties herein required of him, his excel- 
lency the governor is hereby authorised and required to ap- 
point, in his stead, some other fit and proper person to the 
command of said guard; and the commissioner or agent, hav- 
ing the command of the guard aforesaid, for the better 
discipline thereof, shail appoint three sergeants, who shall 
receive at the rate of twenty dollars per month while 
serving on foot, and twenty-five dollars per month, when 
mounted, as compensation whilst in actual service. 

‘Sec. 13. And be it further enacted by the authority afore- 
said, that the said guard, or any member of them, shall be, 
and they are hereby, authorised and empowered to arrest any 
person legally charged with, or detected in, a violation of the 
laws of this state, and to convey, as soon as practicable, the 
person so arrested before a justice of the peace, judge of the 
superior or justice of inferior court of this state, to be dealt 
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with according to law; and the pay and support of said guard 
be provided out of the fund already appropriated for the pro- 
tection of the gold mines.” 

The legislature of Georgia, on the 19th December 1829, 
passed the following act: 

«“ An act to add the territory lying within the chartered limits 
of Georgia, and now in the occupancy of the Cherokee In- 
dians, to the counties of Carroll, De Kalb, Gwinnett, Hall, and 
Habersham, and to extend the laws of this state over the same, 
and to annul all laws and ordinances made by the Cherokee 
nation of Indians, and to provide for the compensation of offi- 
cers serving legal process in said territory, and to regulate the 
testimony of Indians, and to repeal the ninth section of the act 
of 1828 upon this subject. 

‘¢Sec. 1. Be it enacted by the senate and house of repre- 
sentatives of the state of Georgia in general assembly met, and 
it is hereby enacted by the authority of the same, that from 
and after the passing of this act, all that part of the unlocated 
territory within the limits of this state, and which lies between 
the Alabama line and the old path leading from the Buzzard 
Roost on the Chattahoochee, to Sally Hughes’s, on the High- 
tower river; thence to Thomas Pelet’s, on the old federal road; 
thence with said road to the Alabama line be, and the same is 
hereby added to, and shall become a part of, the county of 
Carroll. 

«¢ Sec. 2. And be it further enacted, that all that part of said 
territory lying and being north of the last mentioned line, and 
south of the road running from Charles Gait’s ferry, on the 
Chattahoochee river, to Dick Roe’s, to where it intersects with 
the path aforesaid, be, and the same is hereby added to, and 
shall become a part of, the county of De Kalb. 

‘¢ Sec. 3. And be it further enacted, that all that part of the 
said territory lying north of the last mentioned line, and south 
of a line commencing at the mouth of Baldridge’s creek; thence 
up said creek to its source; from thence to where the federal 
road crosses the Hightower; thence with said road to the Ten- 
nessee line, be, and the. same is hereby added to, and shall 
become part of, the county of Gwinnett. 

‘¢ Sec, 4. And be it further enacted, that all that part of the 
said territory lying north of said last mentioned line, and south 
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of a line to commence on the Chestatee river, at the mouth of 
Yoholo creek; thence up said creek to the top of the Blue 
ridge; thence to the head waters of Notley river; thence down 
said river to the boundary line of Georgia, be, and the same is 
hereby added to, and shall become a part of, the county of 
Hall. 

“ Sec. 5. And be it further enacted, that all that part of said 
territory lying north of said last mentioned line, within the 
limits of this state, be, and the same is hereby added to, and 
shall become a part of, the county of Habersham. 

“Sec. 6. And be it further enacted, that all the laws, both civil 
and criminal, of this state, be, and the same are hereby ex- 
tended over said portions of territory, respectively; and all 
persons whatever, residing within the same, shall, after the 
Ist day of June next, be subject and liable to the operation of 
said laws, in the same manner as other citizens of this state, or 
the citizens of said counties, respectively; and all writs and 
processes whatever, issued by the courts or officers of said 
courts, shall extend over, and operate on, the portions of terri- 
tory hereby added to the same, respectively. 

«¢Sec. 7. And be it further enacted, that after the 1st day of 
June next, all laws, ordinances, orders and regulations, of any 
kind whatever, made, passed or enacted, by the Cherokee 
Indians, either in general council or in any other way what- 
ever, or by any authority whatever of said tribe, be, and the 
same are hereby declared to be, null and void, and of no effect, 
as if the same had never existed; and in all cases of indictment 
or civil suits, it shall not be lawful for the defendant to justify 
under any of said laws, ordinances, orders or regulations; nor 
shall the courts of this state permit the same to be given in 
evidence on the trial of any suit whatever. 

‘¢ Sec. 8. And be it further enacted, that it shall not be lawful 
for any person or body of persons, by arbitrary power or by 
virtue of any pretended rule, ordinance, law or custom of said 
Cherokee nation, to prevent by threats, menaces or other 
means, or endeavour to prevent, any Indian of said nation, re- 
siding within the chartered limits of this state, from enrolling 
as an emigrant, or actually emigrating or removing from said 
nation; nor shall it be lawful for any person or body of per- 
sons, by arbitrary power or by virtue of any pretended rule, 
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ordinance, law or custom of said nation, to punish, in any 
manner, or to molest either the person or property, or to 
abridge the rights or privileges of any Indian, for enrolling his 
or her name as an emigrant, or for emigrating or intending to 
emigrate, from said nation. 

‘¢Sec. 9. And be it further enacted, that any person or body 
of persons offending against the provisions of the foregoing 
section, shall be guilty of a high misdemeanour, subject to in- 
dictment, and on conviction shall be punished by confinement 
in the common jail of any county of this state, or by confine- 
ment at hard labour in the penitentiary, for a term not exceed- 
ing four years, at the discretion of the court. 

‘Sec. 10. And be it further enacted, that it shall not be 
lawful for any person or body of persons, by arbitrary power, 
or under colour of any pretended rule, ordinance, law or cus- 
tom of said nation, to prevent or offer to prevent, or deter any 
Indian headman, chief or warrior of said nation, residing 
within the chartered limits of this state, from selling or ceding 
to the United States, for the use of Georgia, the whole or any 
part of said territory, or to prevent or offer to prevent, any 
Indian, headman, chief or warrior of said nation, residing as 
aforesaid, from meeting in council or treaty any commissioner 
or commissioners on the part of the United States, for any 
purpose whatever. 

‘¢Sec. 11. And be it further enacted, that any person or body 
of persons offending against the provisions of the foregoing 
sections, shall be guilty of a high misdemeanour, subject to 
indictment, and on conviction shall be confined at hard labour 
in the penitentiary for not less than four nor longer than six 
years, at the discretion of the court. 

‘¢ Sec. 12. And be it further enacted, that it shall not be law- 
ful for any person or body of persons, by arbitrary force, or 
under colour of any pretended rules, ordinances, law or custom 
of said nation, to take the life of any Indian residing as afore- 
sabi, for enlisting as an emigrant; attempting to emigrate; 
ceding, or attempting to cede, as aforesaid, the whole or any 
part of the said territory; or meeting or attempting to meet, in 
treaty or in council, as aforesaid, any commissioner or com- 
missioners aforesaid; and any person or body of persons offend- 
ing against the provisions of this section, shall be guilty of 
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murder, subject to indictment, and, on conviction, shall suffer 
death by hanging. 

‘¢ Sec. 13. And be it further enacted, that, should any of the 
foregoing offences be committed under colour of any pretended 
rules, ordinances, custom or law of said nation, all persons 
acting therein, either as individuals or as pretended executive, 
ministerial or judicial officers, shall be deemed and considered 
as principals, and subject to the pains and penalties hereinbe- 
fore described. 

‘¢ Sec. 14. And be it further enacted, that for all demands 
which may come within the jurisdiction of a magistrate’s court, 
suit may be brought for the same in the nearest district of the 
county to which the territory is hereby annexed; and all offi- 
cers serving any legal process on any person living on any 
portion of the territory herein named, shall be entitled to re- 
cover the sum of five cents for every mile he may ride to serve 
the same, after crossing the present limits of the said counties, 
in addition to the fees already allowed by law; and in case any 
of the said officers should be resisted in the execution of any 
legal process issued by any court or magistrate, justice of the 
inferior court, or judge of the superior court of any of said 
counties, he is hereby authorised to call out a sufficient num- 
ber of the militia of said counties to aid and protect him in the 
execution of this duty. 

‘¢Sec. 15. And be it further enacted, that no Indian or de- 
scendant of any Indian, residing within the Creek or Cherokee 
nations of Indians, shall be deemed a competent witness in any 
court of this state to which a white person may be a party, 
except such white person resides within the said nation.” 

In September 1831, the grand jurors for the county of 
Gwinnett in the state of Georgia, presented to the superior 
court of the county the following indictment: 

‘‘ Georgia, Gwinnett county:—The grand jurors, sworn, 
chosen and selected for the county of Gwinnett, in the 
name and behalf of the citizens of Georgia, charge and ac- 
cuse Elizur Butler, Samuel A. Worcester, James Trott, 
Samuel Mays, Surry Eaton, Austin Copeland, and Edward 
D. Losure, white persons of said county, with the offence of 
‘residing within the limits of the Cherokee nation without a 
license:’? For that the said Elizur Butler, Samuel A. Wor- 
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cester, James Trott, Samuel Mays, Surry Eaton, Austin Cope- 
land and Edward D. Losure, white persons, as aforesaid, on 
the 15th day of July 1831, did reside in that part of the Chero- 
kee nation attached by the laws of said state to the said county, 
and in the county aforesaid, without a license or permit from 
his excellency the governor of said state, or from any agent 
authorised by his excellency the governor aforesaid to grant 
such permit or license, and without having taken the oath to 
support and defend the constitution and laws of the state of 
Georgia, and uprightly to demean themselves as citizens there- 
of, contrary to the laws of said state, the good order, peace and 
dignity thereof.” 

To this indictment, the plaintiff in error pleaded specially, 
as follows: 

‘¢ And the said Samuel A. Worcester, in his own proper per- 
son, comes and says, that this court ought not to take further 
cognizance of the action and prosecution aforesaid, because, he 
says, that, on the 15th day of July in the year 1831, he was, 
and still is, a resident in the Cherokee nation; and that the 
said’ supposed crime, or crimes, and each of them, were com- 
mitted, if committed at all, at the town of New Echota, in the 
said Cherokee nation, out of the jurisdiction of this court, and 
not in the county Gwinnett, or elsewhere within the jurisdic- 
tion of this court. And this defendant saith, that he is a citi- 
zen of the state of Vermont, one of the United States of Ame- 
rica, and that he entered the aforesaid Cherokee nation in the 
capacity of a duly authorised missionary of the American 
Board of Commissioners for Foreign Missions, under the au- 
thority of the president of the United States, and has not since 
been required by him to leave it: that he was, at the time of 
his arrest, engaged in preaching the gospel to the Cherokee 
Indians, and in translating the sacred Scriptures into their lan- 
guage, with the permission and approval of the said Cherokee 
nation, and in accordance with the humane policy of the 
government of the United: States, for the civilization and im- 
provement of the Indians; and that his residence there, for this 
purpose, is the residence charged in the aforesaid indictment: 
and this defendant further saith, that this proseeittion the state 
of Georgia ought not to have or maintain, because, he saith, 
that several treaties have, from time to time, been entered 
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into between the United States and the Cherokee nation of 
Indians, to wit: at Hopewell, on the 28th day of November 
1785; at Holston, on the 2d day of July 1791; at Philadel- 
phia, on the 26th day of June 1794; at Tellico, on the 2d day 
of October 1798; at Tellico, on the 24th day of October 1804; 
at Tellico, on the 25th day of October 1805; at Tellico, on 
the 27th day of October 1805; at Washington city, on the 7th 
day of January 1805; at Washington city, on the 22d day of 
March 1816; at the Chickasaw Council House, on the 14th 
day of September 1816; at the Cherokee Agency, on the 8th 
day of July 1817, and at Washington city, on the 27th day 
of February 1819: all which treaties have been duly ratified 
by the senate of the United States of America; and, by which 
treaties the United States of America acknowledge the said 
Cherokee nation to be a sovereign nation, authorised to govern 
themselves, and all persons who have settled within their 
territory, free from any right of legislative interference by the 
several states composing the United States of America, in 
reference to acts done within their own territory; and, by 
which treaties, the whole of the territory now occupied by 
the Cherokee nation, on the east of the Mississippi, has been 
solemnly guarantied to them; all of which treaties are existing 
treaties at this day, and in full force. By these treaties, and 
particularly by the treaties of Hopewell and Holston, the afore- 
said territory is acknowledged to lie without the jurisdiction 
of the several states composing the union of the United States; 
and, it is thereby specially stipulated, that the citizens of the 
United States shall not enter the aforesaid territory, even on 
a visit, without a passport from the governor of a state, or 
from some one duly authorised thereto by the president of 
the United States: all of which will more fully and at large 
ap pear, by reference to the aforesaid treaties. And this de- 
fendant saith, that the several acts charged in the bill of indict- 
ment, were done, or omitted to be done, if at all, within the 
said territory so recognized as belonging to the said nation, and 
so, as aforesaid, held by them, under the guarantee of the United 
States: that, for those acts, the defendant is not amenable to the 
laws of Georgia, nor to the jurisdiction of the courts of the said 
state; and that the laws of the state of Georgia, which profess 
to add the said territory to the several adjacent counties of the 
said state, and to extend the laws of Georgia over the said ter- 
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ritory, and persons inhabiting the same; and, in particular, the 
act on which this indictment against this defendant is grounded, 
to wit: ‘an act entitled an act to prevent the exercise of 
assumed and arbitrary power, by all persons, under pretext of 
authority from the Cherokee Indians, and their laws, and to 
prevent white persons from residing within that part of the 
chartered limits of Georgia, occupied by the Cherokee In- 
dians, and to provide a guard for the protection of the gold 
mines, and to enforce the laws of the state within the aforesaid 
territory,’ are repugnant to the aforesaid treaties; which, ac- 
cording to the constitution of the United States, compose a 
part of the supreme law of the land; and that these laws of 
Georgia are, therefore, unconstitutional, void, and of no effect: 
that the said laws of Georgia are also unconstitutional and void, 
because they impair the obligation of the various contracts 
formed by and between the aforesaid Cherokee nation and the 
said United States of America, as above recited: also, that the 
said laws of Georgia are unconstitutional and void, because they 
interfere with, and attempt to regulate and control the inter- 
course with the said Cherokee nation, which, by the said 
constitution, belongs exclusively to the congress of the United 
States; and because the said laws are repugnant to the statute 
of the United States, passed on the day of March 1802, 
entitled ‘an act to regulate trade and intercourse with the 
Indian tribes, and to preserve peace on the frontiers:’ and that, 
therefore, this court has no jurisdiction to cause this defendant 
to make further or other answer to the said bill of indictment, 
or further to try and punish this defendant for the said sup- 
posed offence or offences alleged in the bill of indictment, or 
any of them: and, therefore, this defendant prays judgment 
whether he shall be held bound to answer further to said in- 
dictment.”’ 

This plea was overruled by the court; and the jurisdiction 
of the superior court of the county of Gwinnett was sustained 
by the judgment of the court. 

The defendant was then arraigned, and pleaded “ not guilty:” 
and the case came on for trial on the 15th of September 1831, 
when the jury found the defendants in the indictment guilty. 
On the same day the court pronounced sentence on the parties 
so convicted, as follows: 
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«¢The State v. B. F. Thompson and others. Indictment 
for residing in the Cherokee nation without license. Verdict, 
Guilty.” 

‘The State v. Elizur Butler, Samuel A. Worcester and 
others. Indictment for residing in the Cherokee nation with- 
out license. Verdict, Guilty.” ° 

“The defendants, in both of the above cases, shall be kept 
in close custody by the sheriff of this county, until they can be 
transported to the penitentiary of this state, and the keeper 
thereof is hereby directed to receive them, and each of them, 
into his custody, and keep them, and each of them, at hard 
labour in said penitentiary, for and during the term of four 
years. ”’ 

A writ of error was issued on the application of the plain- 
tiff in error, on the 27th of October 1831, which, with the 
following proceedings thereon, was returned to this court. 

“‘ United States of America, ss.—The president of the United 
States to the honourable the judges of the superior court for 
the county of Gwinnett, in the state of Georgia, greeting: 

“«‘ Because in the record and proceedings, as also in the rendi- 
tion of the judgment of a plea which is in the said superior 
court, for the county of Gwinnett, before you, or some of you, 
between the state of Georgia, plaintiff, and Samuel A. Wor- 
cester, defendant, on an indictment, being the highest court of 
law in said state in which a decision could be had in said suit, 
a manifest error hath happened, to the great damage of the 
said Samuel A. Worcester, as by his complaint appears. We 
being willing that error, if any hath been, should be duly cor- 
rected, and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein 
given, that then under your seal distinctly and openly, you 
send the record and proceedings aforesaid, with all things con- 
cerning the same, to the supreme court of the United States, 
together with this writ, so that you have the same at Wash- 
ington on the second Monday of January next, in the said 
supreme court, to be then and there held; that the record and 
proceedings aforesaid being inspected, the said supreme court 
may cause further to be done therein, to correct that error, 


what of right, and according to the laws and custom of the 
United States, should be done. 
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“ Witness, the honourable John Marshall, chief justice of the 
said supreme court, the first Monday of August in the year of 
our Lord one thousand eight hundred and thirty-one. 

Wa. Tuos. Carrot, 
Clerk of the Supreme Court of the United States. 

‘¢ Allowed by Henry Barpwin. 

‘¢ United States of America to the state of Georgia, greet- 
ing: 

‘¢ You are hereby cited and admonished to be, and appear at 
a supreme court of the United States, to be holden at Wash- 
ington, on the second Monday of January next, pursuant to a 
writ of error filed in the clerk’s office of the superior court for 
the county of Gwinnett, in the state of Georgia, wherein 
Samuel A. Worcester is plaintiff in error, and the state of 
Georgia is defendant in error, to show cause, if any there be, 
why judgment rendered against the said Samuel A. Worcester, 
as in the said writ of error mentioned, should not be corrected, 
and why speedy justice should not be done to the parties in 
that behalf. 

«‘ Witness, the honourable Henry Baldwin, one of the justices 
of the supreme court of the United States, this 27th day of 
October, in the year of our Lord one thousand eight hundred 
and thirty-one. Henry Batpwin. 

«State of Georgia, county of Gwinnett, sct.—On this 26th 
day of November, in the year of our Lord eighteen hundred 
and thirty-one, William Potter personally appeared before the 
subscriber, John Mills, a justice of the peace in and for said 
county, and being duly sworn on the holy evangelists of 
Almighty God, deposeth and saith, that on the 24th day of 
November instant, he delivered a true copy of the within 
citation to his excellency, Wilson Lumpkin, governor of the 
state of Georgia, and another true copy thereof he delivered, 
on the 22d day of November, instant, to Charles J. Jenkins, 
Esq. attorney-general of the state aforesaid, showing to the 
said governor and attorney-general, respectively, at the times of 
delivery herein stated, the within citation. Wa. Porter. 

“Sworn to and subscribed before me, the day and year above 
written. -Jonn Mitts, J. P.” 


This writ of error was returned to the supreme court with 
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copies of all the proceedings in the supreme court of the 
county of Gwinnett, as stated, and accompanied with certifi- 
cates of the clerk of that court in the following terms: 

‘¢ Georgia, Gwinnett county. J, John G. Park, clerk of the 
superior court of the county of Gwinnett, and state aforesaid, 
do certify that the annexed and foregoing is a full and com- 
plete exemplification of the proceedings and judgments had 
in said court against Samuel A. Worcester, one of the defend- 
ants in the case therein mentioned, as they remain, of record, 
in the said superior court. 

«¢ Given under my hand, and seal of the court, this 28th day 
of November 1831. Joun G. Park, Clerk. 

‘¢ I also certify, that the original bond, of which a copy is 
annexed (the bond was in the usual form), and also a copy of 
the annexed writ of error, were duly deposited and filed in the 
clerk’s office of said court, on the 10th day of November in 
the year of our Lord eighteen hundred and thirty-one. 

‘«¢ Given under my hand and seal aforesaid, the day and date 
above written. Joun G. Park, Clerk.” 


The case of Elizur Butler, plaintiff in error v. The State 
of Georgia, was brought before the supreme court in the same 
manner. 


The case was argued for the plaintiffs in error by Mr Ser- 
geant and Mr Wirt, with whom also was Mr Elisha W. Ches- 
ter. 

The following positions were laid down and supported by 
Mr Sergeant and Mr Wirt. 

1. That the court had jurisdiction of the question brought 
before them by the writ of error; and the jurisdiction extended 
equally to criminal and to civil cases. 

2. That the writ of error was duly issued, and duly returned, 

so as to bring the question regularly before the court, under 
- the constitution and laws of the United States; and oblige the 
court to take cognizance of it. 

3. That the statute of Georgia under which the plaintiffs in 
error were indicted and convicted, was unconstitutional and 
void. Because: 
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1. By the constitution of the United States, the establish- 
ment and regulation of intercourse with the Indians belonged, 
exclusively, to the government of the United States. 

2. The power thus given, exclusively, to the government of 
the United States had been exercised by treaties and by acts 
of congress, now in force, and applying directly to the case of 
the Cherokees; and that no state could interfere, without ‘a 
manifest violation of such treaties and laws, which by the con- 
stitution were the supreme law of the land. 

3. The statute of Georgia assumed the power to change 
these regulations and laws; to prohibit that which they per- 
mitted; and to make that criminal which they declared inno- 
cent or meritorious; and to subject to condemnation and pun- 
ishment, free citizens of the United States who had committed 
no offence. 

4. That the indictment, conviction, and sentence being 
founded upon a statute of Georgia, which was unconstitutional 
and void; were themselves also void and of no effect, and 
ought to be reversed. 

These several positions were supported, enforced and illus- 
trated by argument and authority. 

The following authorities were referred to: 

2 Laws U. S. 65, sect. 25; Judiciary Act of 1789; Miller 
v. Nicols, 4 Wheat. 311; Craig v. State of Missouri, 4 Peters, 
400, 429; Fisher v. Cockerell, 5 Peters, 248; Ex parte Kearny, 
7 Wheat. 38; Cohens v. Virginia, 6 Wheat. 264; Martin v. 
Hunter, 1 Wheat. 304, 315, 361; 1 Laws U.S. 488, 470, 472, 
482, 484, 486, 453; Blunt’s Historical Sketch, 106, 107; 
Treaties with the Cherokees, 28th Nov. 1785, 2d July 1791, 
26th July 1794, 2d Oct. 1798; 3 Laws U. S. 27, 125, 284, 303, 
344, 460; 12 Journ. Congress, 82; Blunt’s Hist. Sketch, 113, 
110, 111, 114; Federalist, No. 42; 1 Laws U. S. 454; Hol- 
Jand v. Pack, Peck’s Rep. 151; Johnson v. M’Intosh, 8 
Wheat. 545; Cherokee Nation v. State of Georgia, 5 Peters, 
1, 16, 27, 31, 48; Ware v. Hylton, 3 Dall. 199; Hughes v. 
Edwards, 9 Wheat. 489; Fisher v. Hamden, 1 Paine, 55; 
Hamilton v. Eaton, North Carolina Cases, 79; M’Cullough v. 
State of Maryland, 4 Wheat. 316; 2 Laws U. S. 121; 3 Laws 
U. S. 460; 6 Laws U. S. 750; Gibbon vy. Ogden, 9 Wheat. 1. 














a 


a ST ES 


| 





536 SUPREME COURT. 





[Worcester v. The State of Georgia.] 


Mr Chief Justice Marsaut delivered the opinion of the 
Court. 

This cause, in every point of view in which it can be placed, 
is of the deepest interest. 

The defendant is a state, a member of the union, which has 
exercised the powers of government over a people who deny 
its jurisdiction, and are under the protection of the United 
States. 

The plaintiff is a citizen of the state of Vermont, condemned 
to hard labour for four years in the penitentiary of Georgia; 
under colour of an act which he alleges to be repugnant to the 
constitution, laws, and treaties of the United States. 

The legislative power of a state, the controlling power of 
the constitution and laws of the United States, the rights, if 
they have any, the political existence of a once numerous and 
powerful people, the personal liberty of a citizen, are all in- 
volved in the subject now to be considered. 

It behoves this court, in every case, more especially in 
this, to examine into its jurisdiction with scrutinizing eyes; 
before it proceeds to the exercise of a power which is contro- 
verted. 

The first step in the performance of this duty is the inquiry 
whether the record is properly before the court. 

It is certified by the clerk of the court, which pronounced 
the judgment of condemnation under which the plaintiff in 
error is imprisoned; and is also authenticated by the seal of the 
court. It is returned with, and annexed to, a writ of error 
issued in regular form, the citation being signed by one of the 
associate justices of the supreme court, and served on the gov- 
ernor and attorney-general of the state, more than thirty days 
before the commencement of the term to which the writ of 
error was returnable. 

The judicial act (sec. 22, 25, 2 Laws U. S. 64, 65), so far as 
it prescribes the mode of proceeding, appears to have been lite- 
rally pursued. 

In February 1797, a rule (6 Wheat. Rules) was made on this 
subject, in the following words: ‘It is ordered by the court, 
that the clerk of the court to which any writ of error shall be 
directed, may make return of the same by transmitting a true 
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7 copy of the record, and of all proceedings in the same, under 
Py his hand and the seal of the court.” 

This has been done. But the signature of the judge has not 
been added to that of the clerk. The law does not require it. 
The rule does not require it. 

In the case of Martin v. Hunter’s Lessee, 1 Wheat. 304, 
361, an exception was taken to the return of the refusal of the 
state court to enter a prior judgment of reversal by this court; 
because it was not made by the judge of the state court to 
which the writ was directed: but the exception was overruled, 
and the return was held sufficient. In Buel v. Van Ness, 8 
Wheat. 312, also a writ of error to a state court, the record 
was authenticated in the same manner. No exception was 
taken to it. These were civil cases. But it has been truly 
said at the bar, that, in regard to this process, the law makes 
no distinction between a criminal and civil case. The same 
return is required in both. If the sanction of the court could 
be necessary for the establishment of this position, it has been 
silently given. 

M’Culloch v. The State of Maryland, 4 Wheat. 316, was a 
gui tam action, brought to recover a penalty, and the record 
was authenticated by the seal of the court and the signature of 
the clerk, without that of a judge. Brown et al. v. The State 
of Maryland, was an indictment for a fine and forfeiture. The 
record in this case, too, was authenticated by the seal of the 
court and the certificate of the clerk. The practice is both 
ways. 

The record, then, according to the judiciary act, and the 
rule and the practice of the court, is regularly before us. The 
more important inquiry is, does it exhibit a case cognizable 
by this tribunal ? 

The indictment charges the plaintiff in error, and others, 
being white persons, with the offence of ‘‘ residing within the 
limits of the Cherokee nation without a license,”’ and ‘‘ with- 
out having taken the oath to support and defend the constitu- 
tion and laws of the state of Georgia.” 

The defendant in the state court appeared in proper person, 
and filed the following plea: 

‘‘And the said Samuel A. Worcester, in his own proper . 


person, comes and says, that this court ought not to take fur- 
Vou. VI.—3 S 
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ther cognizance of the action and prosecution aforesaid, be- 
cause, he says, that, on the 15th day of July in the year 1831, 
he was, and still is, a resident in the Cherokee nation; and 
that the said supposed crime or crimes, and each of them, were 
committed, if committed at all, at the town of New Echota, in 
the said Cherokee nation, out of the jurisdiction of this court, 
and not in the county Gwinnett, or elsewhere, within the juris- 
diction of this court: and this defendant saith, that he isa citizen 
of the state of Vermont, one of the United States of America, 
and that he entered the aforesaid Cherokee nation in the capa- 
city of a duly authorised missionary of the American Board of 
Commissioners for Foreign Missions, under the authority of 
the president of the United States, and has not since been re- 
quired by him to leave it: that he was, at the time of his arrest, 
engaged in preaching the gospel to the Cherokee Indians, and 
in translating the sacred scriptures into their language, with 
the permission and approval of the said Cherokee nation, and 
in accordance with the humane policy of the government of 
the United States for the civilization and improvement of the 
Indians; and that his residence there, for this purpose, is the 
residence charged in the aforesaid indictment: and this defend- 
ant further saith, that this prosecution the state of Georgia ought 
not to have or maintain, because, he saith, that several treaties 
have, from time to time, been entered into between the United 
States and the Cherokee nation of Indians, to wit, at Hope- 
well, on the 28th day of November 1785; at Holston, on the 
2d day of July 1791; at Philadelphia, on the 26th day of June 
1794; at Tellico, on the 2d day of October 1798; at Tellico, 
on the 24th day of October 1804; at Tellico, on the 25th day 
of October 1805; at Tellico, on the 27th day of October 1805; 
at Washington city, on the 7th day of January 1805; at Wash- 
ington city, on the 22d day of March 1816; at the Chickasaw 
Council House, on the 14th day of September 1816; at the 
Cherokee Agency, on the 8th day of July 1817; and at Wash- 
ington city, on the 27th day of February 1819: all which 
treaties have been duly ratified by the senate of the United 
States of America; and, by which treaties, the United States 
of America acknowledge the said Cherokee nation to be a so- 
vereign nation, authorised to govern themselves, and all per- 
sons who have settled within their territory, free from any 
right of legislative interference by the several states composing 

















JANUARY TERM 1832. 539 


[ Worcester v. The State of Georgia.] 


the United States of America, in reference to acts done within 
their own territory; and, by which treaties, the whole of the 
territory now occcupied by the Cherokee nation, on the east 
of the Mississippi, has been solemnly guarantied to them; all 
of which treaties are existing treaties at this day, and in full 
force. By these treaties,and particularly by the treaties of Hope- 
well and Holston, the aforesaid territory is acknowledged to 
lie without the jurisdiction of the several states composing the 
union of the United States; and, it is thereby specially stipu- 
lated, that the citizens of the United States shall not enter the 
aforesaid territory, even on a visit, without a passport from 
the governor of a state, or from some one duly authorised 
thereto, by the president of the United States: all of which 
will more fully and at large appear, by reference to the afore- 
said treaties. And this defendant saith, that the several acts 
charged in the bill of indictment were done, or omitted to be 
done, if at all, within the said territory so recognized as be- 
longing to the said nation, and so, as aforesaid, held by them, 
under the guarantee of the United States; that, for those acts, 
the defendant is not amenable to the laws of Georgia, nor to 
the jurisdiction of the courts of the said state; and that the 
laws of the state of Georgia, which profess to add the said ter- 
ritory to the several adjacent counties of the said state, and to 
extend the laws of Georgia over the said territory, and persons 
inhabiting the same; and, in particular, the act on which this 
indictment against this defendant is grounded, to wit, ‘an act 
entitled an act to prevent the exercise of assumed and arbitrary 
power, by all persons, under pretext of authority from the 
Cherokee Indians, and their laws, and to prevent white per- 
sons from residing within that part of the chartered limits of 
Georgia occupied by the Cherokee Indians, and to provide a 
guard for the protection of the gold mines, and to enforce the 
laws of the state within the aforesaid territory,’ are repugnant 
to the aforesaid treaties; which, according to the constitution 
of the United States, compose a part of the supreme law of the 
land; and that these laws of Georgia are, therefore, unconstitu- 
tional, void, and of no effect; that the said laws of Georgia are 
also unconstitutional and void, because they impair the obliga- 
tion of the various contracts formed by and between the afore- 
said Cherokee nation and the said United States of America, 
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as above recited: also, that the said laws of Georgia are uncon- 
stitutional and void, because they interfere with, and attempt 
to regulate and control the intercourse with the said Cherokee 
nation, which, by the said constitution, belongs exclusively to 
the congress of the United States; and because the said laws 
are repugnant to the statute of the United States, passed on the 
day of March 1802, entitled ‘an act to regulate trade 
and intercourse with the Indian tribes, and to preserve peace 
on the frontiers:’ and that, therefore, this court has no juris- 
diction to cause this defendant to make further or other answer 
to the said bill of indictment, or further to try and punish this 
defendant for the said supposed offence or offences alleged in 
the bill of indictment, or any of them: and, therefore, this de- 
fendant prays judgment whether he shall be held bound to 
answer further to said indictment. ”’ 

This plea was overruled by the court. And the prisoner, 
being arraigned, plead not guilty. The jury found a verdict 
against him, and the court sentenced him to hard labour, in 
the penitentiary, for the term of four years. 

By overruling this plea, the court decided that the matter it 
contained was not a bar to the action. The plea, therefore, 
must be examined, for the purpose of determining whether it 
makes a case which brings the party within the provisions of 
the twenty-fifth section of the ‘‘act to establish the judicial 
courts of the United States.” 

The plea avers, that the residence, charged in the indict- 
ment, was under the authority of the president of the United 
States, and with the permission and approval of the Cherokee 
nation. That the treaties, subsisting between the United 
States and the Cherokees, acknowledge their right as a sove- 
reign nation to govern themselves and all persons who have 
settled within their territory, free from any right of legislative 
interference by the several states composing the United States 
of America. That the act under which the prosecution was 
instituted is repugnant to the said treaties, and is, therefore, 
unconstitutional and void. That the said act is, also, uncon- 
stitutional; because it interferes with, and attempts to regulate 
and control, the intercourse with the Cherokee nation, which 
belongs, exclusively, to congress; and, because, also, it is re- 
pugnant to the statute of the United States, entitled <‘ an act to 
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regulate trade and intercourse with the Indian tribes, and to 
preserve peace on the frontiers.”’ 

Let the averments of this plea be compared with the twenty- 
fifth section of the judicial act. 

That section enumerates the cases in which the final judg- 
ment or decree of a state court may be revised in the supreme 
court of the United States. ‘These are, ‘* where is drawn in 
question the validity of a treaty, or statute of, or an authority 
exercised under, the United States, and the decision is against 
their validity; or where is drawn in question the validity of a 
statute of, or an authority exercised under any state, on the 
ground of their being repugnant to the constitution, treaties or 
laws of the United States, and the decision is in favour of such 
their validity; or where is drawn in question the construction 
of any clause of the constitution, or of a treaty, or statute of, 
or commission held under the United States, and the decision 
is against the title, right, privilege or exemption, specially set 
up or claimed by either party under such clause of the said 
constitution, treaty, statute or commission.” 

The indictment and plea in this case draw in question, we 
think, the validity of the treaties made by the United States 
with the Cherokee Indians; if not so, their construction is cer- 
tainly drawn in question; and the decision has been, if not 
against their validity, ‘‘ against the right, privilege or exemp- 
tion, specially set up and claimed under them.” They also 
draw into question the validity of a statute of the state of 
Georgia, ‘¢on the ground of its being repugnant to the consti- 
tution, treaties and laws of the United States, and the decision 
is in favour of its validity.” 

It is, then, we think, too clear for controversy, that the act 
of congress, by which this court is constituted, has given it the 
power, and of course imposed on it the duty, of exercising 
jurisdiction in this case. This duty, however unpleasant, can- 
not be avoided. Those who fill the judicial department have 
no discretion in selecting the subjects to be brought before 
them. We must examine the defence set up in this plea. 
We must inquire and decide whether the act of the legislature 
of Georgia, under which the plaintiff in error has been prose- 
cuted and condemned, be consistent with, or repugnant to, the 
constitution, laws and treaties of the United States. 
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It has been said at the bar, that the acts of the legislature of 
Georgia seize on the whole Cherokee country, parcel it out 
among the neighbouring counties of the state, extend her code 
over the whole country, abolish its institutions and its laws, 
and annihilate its political existence. 

If this be the general effect of the system, let us inquire into 
the effect of the particular statute and section on which the 
indictment is founded. 

It enacts that “ all white persons, residing within the limits 
of the Cherokee nation on the lst day of March next, or at 
any time thereafter, without a license or permit from his ex- 
cellency the governor, or from such agent as his excellency 
the governor shall authorise to grant such permit or license, 
and who shall not have taken the oath hereinafter required, 
shall be guilty of a high misdemeanour, and, upon conviction 
thereof, shall be punished by confinement to the penitentiary, 
at hard labour, for a term not less than four years.”’ 

The eleventh section authorises the governor, should he 
deem it necessary for the protection of the mines, or the 
enforcement of the laws in force within the Cherokee nation, 
to raise and organize a guard,” &c. 

The thirteenth section enacts, “that the said guard or any 
member of them, shall be, and they are hereby authorised and 
empowered to arrest any person legally charged with or de- 
tected in a violation of the laws of this state, and to convey, 
as soon as practicable, the person so arrested, before a justice 
of the peace, judge of the superior, or justice of inferior court 
of this state, to be dealt with according to law.” 

The extra-territorial power of every legislature being limited 
in its action, to its own citizens or subjects, the very passage 
of this act is an assertion of jurisdiction over the Cherokee 
nation, and of the rights and powers consequent on jurisdic- 
tion. 

The first step, then, in the inquiry, which the constitution 
and laws impose on this court, is an examination of the right- 
fulness of this claim. 

America, separated from Europe by a wide ocean, was in- 
habited by a distinct people, divided into separate nations, 
independent of each other and of the rest of the world, having 
institutions of their own, and governing themselves by their 
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own laws. It is difficult to comprehend the proposition, that 
the inhabitants of either quarter of the globe could have right- 
ful original claims of dominion over the inhabitants of the 
other, or over the lands they occupied; or that the discovery 
of either by the other should give the discoverer rights in the 
country discovered, which annulled the pre-existing rights of 
its ancient possessors. 

After lying concealed for a series of ages, the enterprise of 
Europe, guided by nautical science, conducted some of her 
adventurous sons into this western world. They found it in 
possession of a people who had made small progress in agri- 
culture or manufactures, and whose general employment was 
war, hunting, and fishing. 

Did these adventurers, by sailing along the coast, and occa- 
sionally landing on it, acquire for the several governments to 
whom they belonged, or by whom they were commissioned, a 
rightful property in the soil, from the Atlantic to the Pacific; 
or rightful dominion over the numerous people who occupied 
it? Or has nature, or the great Creator of all things, conferred 
these rights over hunters and fishermen, on agriculturists and 
manufacturers? 

But power, war, conquest, give rights, which, after possess- 
ion, are conceded by the world; and which can never be con- 
troverted by those on whom they descend. We proceed, 
then, to the actual state of things, having glanced at their ori- 
gin; because holding it in our recollection might shed some 
light on existing pretensions. 

The great maritime powers of Europe discovered and visited 
different parts of this continent at nearly the same time. The 
object was too immense for any one of them to grasp the 
whole; and the claimants were too powerful to submit to the 
exclusive or unreasonable pretensions of any single potentate. 
To avoid bloody conflicts, which might terminate disastrously 
to all, it was necessary for the nations of Europe to establish 
some principle which all would acknowledge, and which should 
decide their respective rights as between themselves. This 
principle, suggested by- the actual state of things, was, “ that 
discovery gave title to the government by whose subjects or 
by whose authority it was made, against all other European 
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governments, which title might be consummated by pos- 
session.”” 8 Wheat. 573, 

This principle, acknowledged by all Europeans, because it 
was the interest of all to acknowledge it, gave to the nation 
making the discovery, as its inevitable consequence, the sole 
right of acquiring the soil and of making settlements on it. It 
was an exclusive principle which shut out the right of compe- 
tition among those who had agreed to it; not one which could 
annul the previous rights of those who had not agreed to it. It 
regulated the right given by discovery among the European 
discoverers; but could not affect the rights of those already in 
possession, either as aboriginal occupants, or as occupants by 
virtue of a discovery made before the memory of man. It 
gave the exclusive right to purchase, but did not found that 
right on a denial of the right of the possessor to sell. 

The relation between the Europeans and the natives was 
determined in each case by the particular government which 
asserted and could maintain this pre-emptive privilege in the 
particular place. The United States succeeded to all the claims 
of Great Britain, both territorial and political; but no attempt, 
so far as is known, has been made to enlarge them. So far as 
they existed merely in theory, or were in their nature only 
exclusive of the claims of other European nations, they still 
retain their original character, and remain dormant. So far 
as they have been practically exerted, they exist in fact, are 
understood by both parties, are asserted by the one, and ad- 
mitted by the other. 

Soon after Great Britain determined on planting colonies in 
America, the king granted charters to companies of his sub- 
jects who associated for the purpose of carrying the views of 
the crown into effect, and of enriching themselves. The first 
of these charters was made before possession was taken of any 
part of the country. They purport, generally, to convey the 
soil, from the Atlantic to the South Sea. This soil was occu- 
pied by numerous and warlike nations, equally willing and 
able to defend their possessions. The extravagant and absurd 
idea, that the feeble settlements made on the sea coast, or the 
companies under whom they were made, acquired legitimate 
power by them to govern the people, or occupy the lands from 
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sea to sca, did not enter the mind of any man. They were 
well understood to convey the title which, according to the 
common law of European sovereigns respecting America, 
they might rightfully convey, and no more. This was the 
exclusive right of purchasing such lands as the natives were 
willing to sell. The crown could not be understood to grant 
what the crown did not affect to claim; nor was it so under- 
stood. 

The power of making war is conferred by these charters on 
the colonies, but defensive war alone seems to have been con- 
templated. In the first charter to the first and second colonies, 
they are empowered, ‘‘for their several defences, to encoun- 
ter, expulse, repel, and resist, all persons who shall, without 
license,”’ attempt to inhabit ‘‘within the said precincts and 
limits of the said several colonies, or that shall enterprise or 
attempt at any time hereafter the least detriment or annoyance 
of the said several colonies or plantations.”’ 

The charter to Connecticut concludes a general power to 
make defensive war with these terms: ‘‘ and upon just causes 
to invade and destroy the natives or other enemies of the said 
colony.” 

The same power, in the same words, is conferred on the 
government of Rhode Island. 

This power to repel invasion, and, upon just cause, to invade 
and destroy the natives, authorizes offensive as well as defen- 
sive war, but only ‘‘on just cause.”” The very terms imply 
the existence of a country to be invaded, and of anenemy who 
has given just cause of war. 

The charter to William Penn contains the following recital: 
‘‘and because, in so remote a country, near so many barbarous 
nations, the incursions, as well of the savages themselves, as of 
other enemies, pirates, and robbers, may probably be feared, 
therefore we have given,”’ &c. The instrument then confers 
the power of war. 

These barbarous nations, whose incursions were feared, and 
to repel whose incursions the power to make war was given, 
were surely not considered as the subjects of Penn, or occu- 
pying his lands during his pleasure. 

The same clause is introduced into the charter to Lord Bal- 
timore. 


Vout. VI.—3 T 
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The charter to Georgia professes to be granted for the char- 
itable purpose of enabling poor subjects to gain a comfortable 
subsistence by cultivating lands in the American provinces, 
‘¢at present waste and desolate.”? It recites: ‘¢and whereas 
our provinces in North America have been frequently ravaged 
by Indian enemies, more especially that of South Carolina, 
which, in the late war by the neighbouring savages, was laid 
waste by fire and sword, and great numbers of the English 
inhabitants miserably massacred; and our loving subjects, who 
now inhabit there, by reason of the smallness of their numbers, 
will, in case of any new war, be exposed to the like calamities, 
inasmuch as their whole southern frontier continueth unsettled, 
and lieth open to the said savages.”’ 

These motives for planting the new colony are incompatible 
with the lofty ideas of granting the soil, and all its inhabitants 
from sea to sea. They demonstrate the truth, that these 
grants asserted a title against Europeans only, and were con- 
sidered as blank paper so far as the rights of the natives were 
concerned. The power of war is given only for defence, not 
for conquest. 

The charters contain passages showing one of their objects 
to be the civilization of the Indians, and their conversion to 
Christianity—objects to be accomplished by conciliatory con- 
duct and good example; not by extermination. 

The actual state of things, and the practice of European na- 
tions, on so much of the American continent as lies between 
the Mississippi and the Atlantic, explain their claims, and the 
charters they granted. Their pretensions unavoidably inter- 
fered with each other; though the discovery of one was ad- 
mitted by all to exclude the claim of any other, the extent of 
that discovery was the subject of unceasing contest. Bloody 
conflicts arose between them, which gave importance and se- 
curity to the neighbouring nations. Fierce and warlike in 
their character, they might be formidable enemies, or effect- 
ive friends. Instead of rousing their resentments, by assert- 
ing claims to their lands, or to dominion over their persons, 
their alliance was sought by flattering professions, and pur- 
chased by rich presents. ‘The English, the French, and the 
Spaniards, were equally competitors for their friendship and 
their aid. Not well acquainted with the exact meaning of 
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words, nor supposing it to be material whether they were 
called the subjects, or the children of their father in Europe; 
lavish in professions of duty and affection, in return for the 
rich presents they received; so long as their actual indepen- 
dence was untouched, and their right to self government 
acknowledged, they were willing to profess dependence on 
the power which furnished supplies of which they were in ab- 
solute need, and restrained dangerous intruders from entering 
their country: and this was probably the sense in which the 
term was understood by them. 

Certain it is, that our history furnishes no example, from 
the first settlement of our country, of any attempt on the 
part of the crown to interfere with the internal affairs of the 
Indians, farther than to keep out the agents of foreign powers, 
who, as traders or otherwise, might seduce them into foreign 
alliances. The king purchased their lands when they were 
willing to sell, at a price they were willing to take; but never 
coerced a surrender of them. He also purchased their alliance 
and dependence by subsidies; but never intruded into the in- 
terior of their affairs, or interfered with their self government, 
so far as respected themselves only. 

The general views of Great Britain, with regard to the In- 
dians, were detailed by Mr Stuart, superintendent of Indian 
affairs, in a speech delivered at Mobile, in presence of several 
persons of distinction, soon after the peace of 1763. Towards 
the conclusion he says, ‘‘lastly, I inform youthat it is the king’s 
order to all his governors and subjects, to treat Indians with 
justice and humanity, and to forbear all encroachments on the 
territories allotted to them; accordingly, all individuals are 
prohibited from purchasing any of your lands; but, as you know 
that, as your white brethren cannot feed you when you visit 
them unless you give them ground to plant, it is expected that 
you will cede lands to the king for that purpose. But, when- 
ever you shall be pleased to surrender any of your territories 
to his majesty, ii must be done, for the future, at a public 
meeting of your nation, when the governors of the provinces, 
or the superintendent shall be present, and obtain the consent 
of all your people. The boundaries of your hunting grounds 
will be accurately fixed, and-no settlement permitted to be 
made upon them. As you may be assured that all treaties 
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with your people will be faithfully kept, so it is expected that 
you, also, will be careful strictly to observe them.” 

The proclamation issued by the king of Great Britain, in 
1763, soon after the ratification of the articles of peace, forbids 
the governors of any of the colonies to grant warrants of sur- 
vey, or pass patents upon any lands whatever, which, not hav- 
ing been ceded to, or purchased by, us (the king), as aforesaid, 
are reserved to the said Indians, or any of them. 

The proclamation proceeds: “and we do further declare it 
to be our royal will and pleasure, for the present, as aforesaid, 
toreserve, under our sovereignty, protection, and dominion, 
for the use of the said Indians, all the lands and territories 
lying to the westward of the sources of the rivers which fall 
into the sea, from the west and northwest as aforesaid: and we 
do hereby strictly forbid, on pain of our displeasure, all our 
loving subjects from making any purchases or settlements 
whatever, or taking possession of any of the lands above re- 
served, without our special leave and license for that purpose 
first obtained. 

«¢ And we do further strictly enjoin and require all persons 
whatever, who have, either wilfully or inadvertently, seated 
themselves upon any lands within the countries above de- 
scribed, or upon any other lands which, not having been ceded 
to, or purchased by us, are still reserved to the said Indians, as 
aforesaid, forthwith to remove themselves from such settle- 
ments. ”” 

A proclamation, issued by Governor Gage, in 1772, con- 
tains the following passage: “ whereas many persons, contrary 
to the positive orders of the king, upon this subject, have un- 
dertaken to make settlements beyond the boundaries fixed by 
the treaties made with the Indian nations, which boundaries 
ought to serve asa barrier between the whites and the said 
nations; particularly on the Ouabache.”? The proclamation 
orders such persons to quit those countries without delay. 

Such was the policy ef Great Britain towards the Indian 
nations inhabiting the territory from which she excluded all 
other Europeans; such her claims, and such her practical ex- 
position of the charters she had granted: she considered them 
as nations capable of maintaining the relations of peace and 
war; of governing themselves, under her protection; and she 
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made treaties with them, the obligation of which she acknow- 
ledged. 

This was the settled state of things when the war of our 
revolution commenced. The influence of our enemy was 
established; her resources enabled her to keep up that influ- 
ence; and the colonists had much cause for the apprehension 
that the Indian nations would, as the allies of Great Britain, 
add their arms to hers. This, as was to be expected, became 
an object of great solicitude to congress. Far from advancing 
a claim to their lands, or asserting any right of dominion over 
them, congress resolved ‘‘ that the securing and preserving 
the friendship of the Indian nations appears to be a subject of 
the utmost moment to these colonies.”’ 

The early journals of congress exhibit the most anxious de- 
sire to conciliate the Indian nations. Three Indian depart- 
ments were established; and commissioners appointed in each, 
‘¢ to treat with the Indians in their respective departments, in 
the name and on the behalf of the United Colonies, in order 
to preserve peace and friendship with the said Indians, and to 
prevent their taking any part in the present commotions.”’ 

The most strenuous exertions were made to procure those 
supplies on which Indian friendships were supposed to depend; 
and every thing which might excite hostility was avoided. 

The first treaty was made with the Delawares, in September 
1778. 

The language of equality in which it is drawn, evinces the 
temper with which the negotiation was undertaken, and the 
opinion which then prevailed in the United States. 

‘¢1, That all offences or acts of hostilities, by one or either of 
the contracting parties against the other, be mutually forgiven, 
and buried in the depth of oblivion, never more to be had in 
remembrance. 

‘¢2. That a perpetual peace and friendship shall, from hence- 
forth, take place and subsist between the contracting parties 
aforesaid, through all succeeding generations: and if either of 
the parties are engaged in a just and necessary war, with any 
other nation or nations, that then each shall assist the other, in 
due proportion to their abilities, till their enemies are brought 
to reasonable terms of accommodation,” &c. 

3. The third article stipulates, among other things, a free 
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passage for the American troops through the Delaware nation; 
and engages that they shall be furnished with provisions and 
other necessaries at their value. 

«¢4, For the better security of the peace and friendship now 
entered into by the contracting parties against all infractions 
of the same by the citizens of either party, to the prejudice of 
the other, neither party shall proceed to the infliction of pun- 
ishments on the citizens of the other, otherwise than by secur- 
ing the offender or offenders, by imprisonment, or any other 
competent means, till a fair and impartial trial can be had by 
judges or juries of both parties, as near as can be to the laws, 
customs and usages of the contracting parties, and natural jus- 
tice,’’ &c. 

5. The fifth article regulates the trade between the contract- 
ing parties, in a manner entirely equal. 

6. The sixth article is entitled to peculiar attention, as it 
contains a disclaimer of designs which were, at that time, as- 
cribed to the United States, by their enemies, and from the 
imputation of which congress was then peculiarly anxious to 
free the government. It is in these words: ‘¢ Whereas the 
enemies of the United States have endeavoured, by every arti- 
fice in their power, to possess the Indians in general with an 
opinion that it is the design of the states aforesaid to extirpate 
the Indians, and take possession of their country: to obviate 
such false suggestion the United States do engage to guaranty 
to the aforesaid nation of Delawares, and their heirs, all their 
territorial rights, in the fullest and most ampie manner, as it 
hath been bounded by former treaties, as long as the said Dela- 
ware nation shall abide by, and hold fast the chain of friend- 
ship now entered into.” 

The parties further agree, that other tribes, friendly to the 
interest of the United States, may be invited to form a state, 
whereof the Delaware nation shall be the heads, and have a 
representation in congress. 

This treaty, in its language, and in its provisions, is formed, 
as near as may be, on the model of treaties between the crown- 
ed heads of Europe. 

The sixth article shows how congress then treated the inju- 
rious calumny of cherishing designs unfriendly to the political 
and civil rights of the Indians. 
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During the war of the revolution, the Cherokees took part 
with the British. After its termination, the United States, 
though desirous of peace, did not feel its necessity so strongly 
as while the war continued. ‘Their political situation being 
changed, they might very well think it advisable to assume a 
higher tone, and to impress on the Cherokees the same respect 
for congress which was before felt for the king of Great Britain, 
This may account for the language of the treaty of Hopewell. 
There is the more reason for supposing that the Cherokee 
chiefs were not very critical judges of the language, from the 
fact that every one makes his mark; no chief was capable of 
signing his name. It is probable the treaty was interpreted to 
them. 

The treaty is introduced with the declaration, that ‘¢ the 
commissioners plenipotentiary of the United States give peace 
to all the Cherokees, and receive them into the favour and 
protection of the United States of America, on the following 
conditions.” 

When the United States gave peace, did they not also receive 
it? Were not both parties desirous of it? If we consult the 
history of the day, does it not inform us that the United States 
were at least as anxious to obtain it as the Cherokees? We 
may ask, further: did the Cherokees come to the seat of the 
American government to solicit peace; or, did the American 
commissioners go to them to obtain it? The treaty was made 
at Hopewell, not at New York. The word “give,” then, 
has no real importance attached to it. 

The first and second articles stipulate for the mutual restora- 
tion of prisoners, and are of course equal. 

The third article acknowledges the Cherokees to be under 
the protection of the United States of America, and of no other 
power. 

This stipulation is found in Indian treaties, generally. It 
was introduced into their treaties with Great Britain; and may 
probably be found in those with other European powers. Its 
origin may be traced to the nature of their connexion with 
those powers; and its.true meaning is discerned in their rela- 
tive situation. 

The general law of European sovereigns, respecting their 
claims in America, limited the intercourse of Indians, in a 
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great degree, to the particular potentate whose ultimate right 
of domain was acknowledged by the others. This was the 
general state of things in time of peace. It was sometimes 
changed in war. The consequence was, that their supplies 
were derived chiefly from that nation, and their trade confined 
to it. Goods, indispensable to their comfort, in the shape of 
presents, were received from the same hand. What was of 
still more importance, the strong hand of government was 
interposed to restrain the disorderly and licentious from intru- 
sions into their country, from encroachments on their lands, 
and from those acts of violence which were often attended by 
reciprocal murder. ‘The Indians perceived in this protection 
only what was beneficial to themselves—an engagement to 
punish aggressions on them. It involved, practically, no claim 
to their lands, no dominion over their persons. It merely 
bound the nation to the British crown, as a dependent ally, 
claiming the protection of a powerful friend and neighbour, 
and receiving the advantages of that protection, without in- 
volving a surrender of their national character. 

This is the true meaning of the stipulation, and is undoubt- 
edly the sense in which it was made. Neither the British 
government, nor the Cherokees, ever understood it otherwise. 

The same stipulation entered into with the United States, is 
undoubtedly to be construed in the same manner. They re- 
ceive the Cherokee nation into their favour and protection. 
The Cherokees acknowledge themselves to be under the pro- 
tection of the United States, and of no other power. Protec- 
tion does not imply the destruction of the protected. The 
manner in which this stipulation was understood by the Ame- 
rican government, is explained by the language and acts of our 
first president. 

The fourth article draws the boundary between the Indians 
and the citizens of the United States. But, in describing this 
boundary, the term ‘¢ allotted”’ and the term “ hunting ground” 
are used. 

Is it reasonable to suppose, that the Indians, who could not 
write, and most probably could not read, who certainly were 
not critical judges of our language, should distinguish the word 
‘¢ allotted” from the words ‘‘ marked out.’? The actual sub- 
ject of contract was the dividing line between the two nations, 
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and their attention may very well be supposed to have been 
confined to that subject. When, in fact, they were ceding 
lands to the United States, and describing the extent of their 
cession, it may very well be supposed that they might not un- 
derstand the term employed, as indicating that, instead of 
granting, they were receiving lands. If the term would admit 
of no other signification, which is not conceded, its being mis- 
derstood is so apparent, results so necessarily from the whole 
transaction; that it must, we think, be taken in the sense in 
which it was most obviously used. 

So with respect to the words “ hunting grounds.”” Hunting 
was at that time the principal occupation of the Indians, and 
their land was more used for that purpose than for any other. 
It could not, however, be supposed, that any intention existed 
of restricting the full use of the lands they reserved. 

To the United States, it could be a matter of no concern, 
whether their whole territory was devoted to hunting grounds, 
or whether an occasional village, and an occasional corn field, 
interrupted, and gave some variety to the scene. 

These terms had been used in their treaties with Great Bri- 
tain, and had never been misunderstood. They had never 
been supposed to imply a right in the British government to 
take their lands, or to interfere with their internal government. 

The fifth article withdraws the protection of the United 
States from any citizen who has settled, or shall settle, on the 
lands allotted to the Indians, for their hunting grounds; and 
stipulates that, if he shall not remove within six months the 
Indians may punish him. 

The sixth and seventh articles stipulate for the punishment 
of the citizens of either country, who may commit offences on 
or against the citizens of the other. The only inference to be 
drawn from them is, that the United States considered the 
Cherokees as a nation. 

The ninth article is in these words: ‘for the benefit and 
comfort of the Indians, and for the prevention of injuries or 
oppressions on the part of the citizens or Indians, the United 
States, in congress assembled, shall have the sole and exclusive 
right of regulating the trade with the Indians, and managing 
all their affairs, as they think proper.” 


To construe the expression ‘‘ managing all their affairs,” 
Vor. VI.—3 U 
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into a surrender of self-government, would be, we think, a 
perversion of their necessary meaning, and a departure from 
the construction which has been uniformly put on them. The 
great subject of the article is the Indian trade. The influence 
it gave, made it desirable that congress should possess it. The 
commissioners brought forward the claim, with the profession 
that their motive was ‘the benefit and comfort of the Indians, 
and the prevention of injuries or oppressions.”” This may be 
true, as respects the regulation of their trade, and as respects 
the regulation of all affairs connected with their trade, but can- 
not be true, as respects the management of all their affairs. 
The most important of these, are the cession of their lands, and 
security against intruders on them. Is it credible, that they 
should have considered themselves as surrendering to the 
United States the right to dictate their future cessions, and the 
terms on which they should be made? or to compel their sub- 
mission to the violence of disorderly and licentious intruders ? 
It is equally inconceivable that they could have supposed 
themselves, by a phrase thus slipped into an article, on another 
and most interesting subject, to have divested themselves of 
the right of self-government on subjects not connected with 
trade. Such a measure could not be ‘for their benefit and 
comfort,” or for ‘¢the prevention of injuries and oppression.”” 
Such a construction would be inconsistent with the spirit of 
this and of all subsequent treaties; especially of those articles 
which recognise the right of the Cherokees to declare hostili- 
ties, and to make war. It would convert a treaty of peace 
covertly into an act, annihilating the political existence of one 
of the parties. Had such a result been intended, it would 
have been openly avowed. 

This treaty contains a few terms capable of being used in a 
sense which could not have been intended at the time, and 
which is inconsistent with the practical construction which has 
always been put on them; but its essential articles treat the 
Cherokees as a nation capable of maintaining the relations of 
peace and war; and ascertain the boundaries between them and 
the United States. 

The treaty of Hopewell seems not to have established a solid 
peace. To accommodate the differences still existing between 
the state of Georgia and the Cherokee nation, the treaty of 
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Holston was negotiated in July 1791. The existing constitu- 
tion of the United States had been then adopted, and the go- 
vernment, having more intrinsic capacity to enforce its just 
claims, was perhaps less mindful of high sounding expressions, 
denoting superiority. We hear no more of giving peace to 
the Cherokees. The mutual desire of establishing permanent 
peace and friendship, and of removing all causes of war, is 
honestly avowed, and, in pursuance of this desire, the first ar- 
ticle declares, that there shall be perpetual peace and friend- 
ship between all the citizens of the United States of America 
and all the individuals composing the Cherokee nation. 

The second article repeats the important acknowledgement, 
that the Cherokee nation is under the protection of the United 
States of America, and of no other sovereign whosoever. 

The meaning of this has been already explained. The In- 
dian nations were, from their situation, necessarily dependent 
on some foreign potentate for the supply of their essential 
wants, and for their protection from lawless and injurious in- 
trusions into their country. ‘That power was naturally termed 
their protector. They had been arranged under the protection 
of Great Britain: but the extinguishment of the British power 
in their neighbourhood, and the establishment of that of the 
United States in its place, led naturally to the declaration, on 
the part of the Cherokees, that they were under the protection 
of the United States, and of no other power. They assumed 
the relation with the United States, which had before subsisted 
with Great Britain. 

This relation was that of a nation claiming and receiving the’ 
protection of one more powerful: not that of individuals aban- 
doning their national character, and submitting as subjects to 
the laws of a master. 

The third article contains a perfectly equal stipulation for 
the surrender of prisoners. 

The fourth article declares, that ‘the boundary between 
the United States and the Cherokee nation shall be as follows: 
beginning,” &c. We hear no more of ‘allotments” or of 
«hunting grounds.”’ A-boundary is described, between nation 
and nation, by mutual consent. The national character of each; 
the ability of each to establish this boundary, is acknowledged 
by the other. ‘To preclude for ever all disputes, it is agreed 
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that it shall be plainly marked by commissioners, to be ap- 
pointed by each party; and, in order to extinguish for ever all 
claim of the Cherokees to the ceded lands, an additional con- 
sideration is to be paid by the United States. For this addi- 
tional consideration the Cherckees release all right to the ceded 
land, for ever. 

By the fifth article, the Cherokees allow the United States 
aroad through their country, and the navigation of the Ten- 
nessee river. The acceptance of these cessions is an acknow- 
ledgement of the right of the Cherokees to make or withhold 
them. 

By the sixth article, it is agreed, on the part of the Chero- 
kees, that the United States shall have the sole and exclusive 
right of regulating their trade. No claim is made to the man- 
agement of all their affairs. This stipulation has already 
been explained. The observation may be repeated, that the 
stipulation is itself an admission of their right to make or re- 
fuse it. 

By the seventh article the United States solemnly guaranty 
to the Cherokee nation all their lands not hereby ceded. 

The eighth article relinquishes to the Cherokees any citi- 
zens of the United States who may settle on their lands; and 
the ninth forbids any citizen of the United States to hunt on 
their lands, or to enter their country without a passport. 

The remaining articles are equal, and contain stipulations 
which could be made only with a nation admitted to be capa- 
ble of governing itself. 

This treaty, thus explicitly recognizing the national charac- 
ter of the Cherokees, and their right of self government; thus 
guarantying their lands; assuming the duty of protection, and 
of course pledging the faith of the United States for that pro- 
tection; has been frequently renewed, and is now in full force. 

To the general pledge of protection have been added seve- 
ral specific pledges, deemed valuable by the Indians. Some 
of these restrain the citizens of the United States from en- 
croachments on the Cherokee country, and provide for the 
punishment of intruders. 

From the commencement of our government, congress has 
passed acts to regulate trade and intercourse with the Indians; 
which treat them as nations, respect their rights, and manifest 
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a firm purpose to afford that protection which treaties stipulate. 
All these acts, and especially that of 1802, which is still in 
force, manifestly consider the several Indian nations as distinct 
political communities, having territorial boundaries, within 
which their authority is exclusive, and having a right to all 
the lands within those boundaries, which is not only acknow- 
ledged, but guarantied by the United States. 

In 1819, congress passed an act for promoting those humane 
designs of civilizing the neighbouring Indians, which had long 
been cherished by the executive. It enacts, “ that, for the 
purpose of providing against the further decline and final ex- 
tinction of the Indian tribes adjoining to the frontier settlements 
of the United States, and for introducing among them the 
habits and arts of civilization, the president of the United 
States shall be, and he is hereby authorized, in every case 
where he shall judge improvement in the habits and condition 
of such Indians practicable, and that the means of instruction 
can be introduced with their own consent, to employ capable 
persons, of good moral character, to instruct them in the mode 
of agriculture suited to their situation; and for teaching their 
children in reading, writing and arithmetic; and for perform- 
ing such other duties as may be enjoined, according to such 
instructions and rules as the president may give and prescribe 
for the regulation of their conduct in the discharge of their 
duties.”” 

This act avowedly contemplates the preservation of the In- 
dian nations as an object sought by the United States, and 
proposes to effect this object by civilizing and converting them 
from hunters into agriculturists. Though the Cherokees had 
already made considerable progress in this improvement, it 
cannot be doubted that the general words of the act compre- 
hend them. Their advance in the “ habits and arts of civili- 
zation,”’ rather encouraged perseverance in the laudable exer- 
tions still farther to meliorate their condition. This act 
furnishes strong additional evidence of a settled purpose to fix 
the Indians in their country by giving them security at home. 

The treaties and laws of the United States contemplate the 
Indian territory as completely separated from that of the 
states; and provide that all intercourse with them shall be 
carried on exclusively by the government of the union. 
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Is this the rightful exercise of power, or is it usurpation? 

While these states were colonies, this power, in its utmost 
extent, was admitted to reside in the crown. When our 
revolutionary struggle commenced, congress was composed of 
an assemblage of deputies acting under specific powers granted 
by the legislatures, or conventions of the several colonies. It 
was a great popular movement, not perfectly organized; nor 
were the respective powers of those who were entrusted with 
the management of affairs accurately defined. The necessities 
of our situation produced a general conviction that those mea- 
sures which concerned all, must be transacted by a body in 
which the representatives of all were assembled, and which 
could command the confidence of all: congress, therefore, was 
considered as invested with all the powers of war and peace, 
and congress dissolved our connexion with the mother country, 
and declared these United Colonies to be independent states. 
Without any written definition of powers, they employed 
diplomatic agents to represent the United States at the several 
courts of Europe; offered to negotiate treaties with them, and 
did actually negotiate treaties with France. From the same 
necessity, and on the same principles, congress assumed the 
management of Indian affairs; first in the name of these United 
Colonies; and, afterwards, in the name of the United States. 
Early attempts were made at negotiation, and to regulate trade 
with them. These not proving successful, war was carried on 
under the direction, and with the forces of the United States, 
and the efforts to make peace, by treaty, were earnest and in- 
cessant. The confederation found congress in the exercise of 
the same powers of peace and war, in our relations with 
Indian nations} as with those of Europe. 

Such was the state of things when the confederation was 
adopted. That instrument surrendered the powers of peace and 
war to congress, and prohibited them to the states, respectively, 
unless a state be actually invaded, “ or shall have received cer- 
tain advice of a resolution being formed by some nation of In- 
dians to invade such state, and the danger is so imminent as not 
to admit of delay till the United States in congress assembled 
can be consulted.’’ This instrument also gave the United States 
in congress assembled the sole and exclusive right of “ regulat- 
ing the trade and managing all the affairs with the Indians, not 
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members of any of the states: provided, that the legislative 
power of any state within its own limits be not infringed or 
Violated.” 

The ambiguous phrases which follow the grant of power to 
the United States, were so construed by the states of North 
Carolina and Georgia as to annul the power itself. The dis- 
contents and confusion resulting from these conflicting claims, 
produced representations to congress, which were referred to 
a committee, who made their report in 1787. The report 
does not assent to the construction of the two states, but re- 
commends an accommodation, by liberal cessions of territory, 
or by an admission, on their part, of the powers claimed by 
congress. The correct exposition of this article is rendered 
unnecessary by the adoption of our existing constitution. 
That instrument confers on congress the powers of war and 
peace; of making treaties, and of regulating commerce with 
foreign nations, and among the several states, and with the 
Indian tribes. These powers comprehend all that is required 
for the regulation of our intercourse with the Indians. They 
are not limited by any restrictions on their free actions. The 
shackles imposed on this power, in the confederation, are dis- 
carded. 

The Indian nations had always been considered as distinct, 
independent political communities, retaining their original 
natural rights, as the undisputed possessors of the soil, from 
time immemorial, with the single exception of that imposed 
by irresistible power, which excluded them from intercourse 
with any other European potentate than the first discoverer of 
the coast of the particular region claimed: and this was a 
restriction which those European potentates imposed on them- 
selves, as well as on the Indians. The very term ‘ nation,” 
so generally applied to them, means ‘¢a people distinct from 
others.”? The constitution, by declaring treaties already 
made, as well as those to be made, to be the supreme law of 
the land, has adopted and sanctioned the previous treaties with 
the Indian nations, and consequently admits their rank among 
those powers who are capable of making treaties. The words 
“ treaty’? and “ nation”’ are words of our own language, selected 
in our diplomatic and legislative proceedings, by ourselves, 
having each a definite and well understood meaning. We 
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have applied them to Indians, as we have applied them to the 
other nations of the earth. They are applied to all in the 
same sense. 

Georgia, herself, has furnished conclusive evidence that her 
former opinions on this subject concurred with those enter- 
tained by her sister states, and by the government of the 
United States. Various acts of her legislature have been 
cited in the argument, including the contract of cession made 
in the year 1802, all tending to prove her acquiescence in the 
universal conviction that the Indian nations possessed a full 
right to the lands they occupied, until that right should be 
extinguished by the United States, with their consent: that 
their territory was separated from that of any state within 
whose chartered limits they might reside, by a boundary line, 
established by treaties: that, within their boundary, they 
possessed rights with which no state could interfere: and that 
the whole power of regulating the intercourse with them, was 
vested in the United States. A review of these acts, on the 
part of Georgia, would occupy too much time, and is the 
less necessary, because they have been accurately detailed in 
the argument at the bar. Her newseries of laws, manifesting 
her abandonment of these opinions, appears to have com- 
menced in December 1828. 

In opposition to this original right, possessed by the undis- 
puted occupants of every country; to this recognition of that 
right, which is evidenced by our history, in every change 
through which we have passed; is placed the charters granted 
by the monarch of a distant and distinct region, parcelling out 
a territory in possession of others whom he could not remove 
and did not attempt to remove, and the cession made of his 
claims by the treaty of peace. 

The actual state of things at the time, and all history since, 
explain these charters; and the king of Great Britain, at the 
treaty of peace, could cede only what belonged to his crown. 
These newly asserted titles can derive no aid from the articles 
so often repeated in Indian treaties; extending to them, first, 
the protection of Great Britain, and afterwards that of the 
United States. These articles are associated with others, re- 
cognizing their title to self government. The very fact of 
repeated treaties with them recognizes it; and the settled doc- 
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trine of the law of nations is, that a weaker power does not 
surrender its independence—its right to self government, by 
associating with a stronger, and taking its protection. A weak 
state, in order to provide for its safety, may place itself under 
the protection of one more powerful, without stripping itself 
of the right of government, and ceasing to be a state. Exam- 
ples of this kind are not wanting in Europe. ¢¢ Tributary and 
feudatory states,”’ says Vattel, ‘*do not thereby cease to be 
sovereign and independent states, so long as self government 
and sovereign and independent authority are left in the admin- 
istration of the state.” At the present day, more than one 
state may be considered as holding its right of self govern- 
ment under the guarantee and protection of one or more allies. 

The Cherokee nation, then, is a distinct community, occu- 
pying its own territory, with boundaries accurately described, 
in which the laws of Georgia can have no force, and which 
the citizens of Georgia have no right to enter, but with the 
assent of the Cherokees themselves, or in conformity with 
treaties, and with the acts of congress. The whole inter- 
course between the United States and this nation,’is, by our 
constitution and laws, vested in the government of the United 
States. 

The act of the state of Georgia, under which the plaintiff in 
error was prosecuted, is consequently void, and the judgment 
a nullity. Can this court revise, and reverse it? 

If the objection to the system of legislation, lately adopted 
by the legislature of Georgia, in relation to the Cherokee na- 
tion, was confined to its extra-territorial operation, the objec- 
tion, though complete, so far as respected mere right, would 
give this court no power over the subject. But it goes much 
further. If the review which has been taken be correct, and 
we think it is, the acts of Georgia are repugnant to the consti- 
tution, laws, and treaties of the United States. 

They interfere forcibly with the relations established be- 
tween the United States and the Cherokee nation, the regula- 
tion of which, according to the settled principles of our con- 
stitution, are committed exclusively to the government of the 
union. 

They are in direct hostility with treaties, repeated in a suc- 
cession of years, which mark out the boundary that separates 
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the Cherokee country from Georgia; guaranty to them all the 
land within their boundary; solemnly pledge the faith of the 
United States to restrain their citizens from trespassing on 
it; and recognize the pre-existing power of the nation to govern 
itself. 

They are in equal hostility with the acts of congress for 
regulating this intercourse, and giving effect to the treaties. 

The forcible seizure and abduction of the plaintiff in error, 
who was residing in the nation with its permission, and by 
authority of the president of the United States, is also a viola- 
tion of the acts which authorise the chief magistrate to exercise 
this authority. 

Will these powerful considerations avail the plaintiff in error? 
We think they will. He was seized, and forcibly carried 
away, wliile under guardianship of treaties guarantying the 
country in which he resided, and taking it under the protec- 
tion of the United States. He was seized while performing, 
under the sanction of the chief magistrate of the union, those 
duties which the humane policy adopted by congress had re- 
commended. He was apprehended, tried, and condemned, 
under colour of a law which has been shown to be repugnant to 
the constitution, laws, and treaties of the United States. Had 
a judgment, liable to the same objections, been rendered for 
property, none would question the jurisdiction of this court. 
It cannot be less clear when the judgment affects personal 
liberty, and inflicts disgraceful punishment, if punishment 
could disgrace when inflicted on innocence. The plaintiff in 
error is not less interested in the operation of this unconstitu- 
tional law than if it aifected his property. He is not less en- 
titled to the protection of the constitution, laws, and treaties of 
his country. 

This point has been elaborately argued and, after deliberate 
consideration, decided, in the case of Cohens v. The Common- 
wealth of Virginia, 6 Wheat. 264. 

It is the opinion of this court that the judgment of the su- 
perior court for the county of Gwinnett, in the state of Geor- 
gia, condemning Samuel A. Worcester to hard labour, in the 
penitentiary of the state of Georgia, for four years, was pro- 
nounced by that court under colour of a law which is void, as 
being repugnant to the constitution, treaties, and laws of the 
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United States, and ought, therefore, to be reversed and an- 
nulled. 


Mr Justice M’LEan. 

As this case involves principles of the highest importance, 
and may lead to consequences which shall have an enduring 
influence on the institutions of this country; and as there are 
some points in the case on which I wish to state, distinctly, 
my opinion, I embrace the privilege of doing so. 

With the decision, just given, I concur. 

The plaintiff in error was indicted under a law of Georgia, 
«¢ for residing in that part of the Cherokee nation attached, by 
the laws of said state, to the county of Gwinnett, without a 
license or permit from his excellency the governor of the state, 
or from any agent authorised by his excellency the governor 
to grant such permit or license, and without having taken the 
oath to support and defend the constitution and laws of the 
state of Georgia, and uprightly to demean himself as a citizen 
thereof.”’ 

On this indictment the defendant was arrested, and, on being 
arraigned before the superior court for Gwinnett county, he 
filed, in substance, the following plea: 

He admits that, on the 15th of July 1831, he was, and still 
continued to be, a resident in the Cherokee nation, and that 
the crime, if any were committed, was committed at the town 
of New Echota, in said nation, out of the jurisdiction of the 
court. That he isa citizen of Vermont, and that he entered 
the Indian country in the capacity of a duly authorised miss- 
ionary of the American Board of Commissioners for Foreign 
Missions, under the authority of the president of the United 
States, and has not since been required by him to leave it. That 
he was, at the time of his arrest, engaged in preaching the 
gospel to the Cherokee Indians, and in translating the sacred 
Scriptures into their language, with the permission and ap- 
proval of the Cherokee nation, and in accordance with the 
humane policy of the government of the United States, for the 
improvement of the Indians. 

He then states, as a bar to the prosecution, certain treaties 
made between the United States and the Cherokee Indians, by 
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which the possession of the territory they now inhabit was 
solemnly guarantied to them; and also a certain act of con- 
gress, passed in March 1802, entitled ‘an act to regulate trade 
and intercourse with the Indian tribes.”” He also alleges, that 
this subject, by the constitution of the United States, is exclu- 
sively vested in congress; and that the law of Georgia, being 
repugnant to the constitution of the United States, to the trea- 
ties referred to, and to the act of congress specified, is void, 
and cannot be enforced against him. 

This plea was overruled by the court, and the defendant 
pleaded not guilty. 

The jury returned a verdict of guilty; and the defendant was 
sentenced, by the court, to be kept in close custody, by the 
sheriff of the county, until he could be transported to the peni- 
tentiary of the state, and the keeper thereof was directed to 
receive him into custody, and keep him at hard labour in the 
penitentiary, during the term of four years. 

Another individual was included in the same indictment, 
and joined in the plea to the jurisdiction of the court, and was 
also included in the sentence; but his name is not adverted to, 
because the principles of the case are fully presented in the 
above statement. 

To reverse this judgment, a writ of error was obtained, 
which, having been returned, with the record of the proceed- 
ings, is now before this court. 

The first question which it becomes necessary to examine, 
is, whether the record has been duly certified, so as to bring 
the proceedings regularly before this tribunal. 

A writ of error was allowed, in this case, by one of the 
justices of this court, and the requisite security taken. <A 
citation was also issued, in the form prescribed, to the state of 
Georgia, a true copy of which, as appears by the oath of Wil- 
liam Patten, was delivered to the governor, on the 24th day 
of November last; and another true copy was delivered, on 
the 22d day of the same month, to the attorney-general of the 
state. 

The record was returned by the clerk, under the seal of the 
court, who certifies that it is a full and complete exemplifica- 
tion of the proceedings and judgment had in the case; and he 
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further certifies, that the original bond, and a copy of the writ 
of error, were duly deposited and filed in the clerk’s office of 
said court, on the 10th day of November last. 

Is it necessary, in such a case, that the record should be cer- 
tified by the judge who held the court? 

In the case of Martin v. Hunter’s Lessee, which was a writ 
of error to the court of appeals of Virginia, it was objected 
that the return to the writ of error was defective, because the 
record was not so certified; but the court, in that case, said, 
“the forms of process, and the modes of proceeding in the 
exercise of jurisdiction, are, with few exceptions, left by the 
legislature to be regulated and changed as this court may, in its 
discretion, deem expedient.””? By arule of this court, ‘¢ the 
return of acopy of a record of the proper court, annexed to the 
writ of error, is declared to be a sufficient compliance with the 
mandate of the writ. The record, in this case, is duly cer- 
tified by the clerk of the court of appeals, and annexed to the 
writ of error. The objection, therefore, which has been urged 
to the sufficiency of the return, cannot prevail.’’—1 Wheat. 
304. 

In 9 Wheat. 526, in the case of Stewart v. Ingle and others, 
which was a writ of error to the circuit court for the district 
of Columbia, a certiorari was issued, upon a suggestion of dimi- 
nution in the record, which was returned by the clerk with 
another record; whereupon, a motion was made for a new cer- 
tiorari, on the ground that the return ought to have been made 
by the judge of the court below, and not by the clerk. The 
writ of certiorari, it is known, like the writ of error, is direct- 
ed to the court. 

Mr Justice Washington, after consultation with the judges, 
stated that, according to the rules and practice of the court, a 
return made by the clerk was a sufficient return. 

To ascertain what has been the general course of practice on 
this subject, an examination has been made into the manner 
in which records have been certified from state courts to this 
court; and it appears that, in the year 1817, six causes were 
certified, in obedience ‘to writs of error, by the clerk, under 
the seal of the court. In the year 1819, two were so certi- 


fied, one of them being the case of M’Cullough v. The State of 
Maryland. 











566 SUPREME COURT. 


{ Worcester v. The State of Georgia.] 


In the year 1821, three cases were so certified; and in the 
year 1823, there was one. In 1827, there were five, and in 
the ensuing year, seven. 

In the year 1830, there were eight causes so certified, in 
five of which, a state was a party on the record. There were 
three causes thus certified in the year 1831, and five in the 
present year. 

During the above periods, there were only fifteen causes 
from state courts, where the records were certified by the 
court or the presiding judge, and one of these was the case of 
Cohens v. The State of Virginia. 

This court adopted the following rule on this subject in 
1797: 

‘‘It is ordered by the court, that the clerk of the court to 
which any writ of error shall be directed, may make the re- 
turn of the same, by transmitting a true copy of the record, 
and of all proceedings in the cause, under his hand, and the 
seal of the court.” 

The power of the court to adopt this rule, cannot be ques- 
tioned: and it seems to have regulated the practice ever since 
its adoption. In some cases, the certificate of the court, or the 
presiding judge, has been aflixed to the record; but this court 
has decided, where the question has been raised, that such 
certificate is unnecessary. 

So far as the authentication of the record is concerned, it is 
impossible to make a distinction between a civil and a criminal 
case. What may be sufficient to authenticate the proceedings 
in a civil case, must be equally so in a criminal one. The 
verity of the record is of as much importance in the one case 
as the other. 

This is a question of practice; and it would seem that, if any 
one point in the practice of this court can be considered as set- 
tled, this one must be so considered. 

In the progress of the investigation, the next inquiry which 
seems naturally to arise, is, whether this is a case in which a 
writ of error may be issued. 

By the twenty-fifth section of the judiciary act of 1789, it 
is provided, “that a final judgment or decree in any suit in the 
highest court of law or equity of a state, in which a decision 
in the suit could be had, where is drawn in question the valid- 
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ity of a treaty, or statute of, or an authority exercised under, 
the United States, and the decision is against their validity; 
or where is drawn in question the validity of a statute of, or 
an authority exercised under, any state, on the ground of their 
being repugnant to the constitution, treaties, or laws, of the 
United States, and the decision is in favour of such their va- 
lidity; or where is drawn in question the construction of any 
clause of the constitution, or of a treaty or statute of, or com- 
mission held under, the United States, and the decision is 
against the title, right, privilege, or exemption, specially set 
up or claimed by either party, under such clause of the said 
constitution, treaty, statute, or commission, may be re-ex- 
amined, and reversed or affirmed, in the supreme court of the 
United States.”’ 

Doubts have been expressed whether a writ of error to a 
state court is not limited to civil cases. These doubts could 
not have arisen from reading the above section. Is not a cri- 
minal case, as much a suit as a civil case. What is asuit, but 
a prosecution; and can any one suppose that it was the inten- 
tion of congress, in using the word suit, to make a distinction 
between a civil prosecution and a criminal one. 

It is more important that jurisdiction should be given to this 
court in criminal than in civil cases, under the twenty-fifth 
section of the judiciary act. Would it not be inconsistent, 
both with the spirit and letter of this law, to revise the judg- 
ment of a state court, in a matter of controversy respecting 
damages, where the decision is against a right asserted under 
the constitution or a law of the United States; but to deny the 
jurisdiction, in a case where the property, the character, the 
liberty and life of a citizen may be destroyed, though protected 
by the solemn guarantees of the constitution? 

But this is not an open question; it has long since been set- 
tled by the solemn adjudications of this court. The above 
construction, therefore, is sustained both on principle and au- 
thority. The provisions of the section apply as well to crimi- 
nal as to civil cases, where the constitution, treaties, or laws 
of the United States come in conflict with the laws of a state; 
and the latter is sustained by the decision of the court. 

It has been said, that this court can have no power to arrest 
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the proceedings of a state tribunal in the enforcement of the 
criminal laws of the state. This is undoubtedly true, so long 
as a state court, in the execution of its penal laws, shall not in- 
fringe upon the constitution of the United States, or some 
treaty or law of the union. 

Suppose a state should make it penal for an officer of the 
United States to discharge his duties within its jurisdiction; 
as, for instance, a land officer, an officer of the customs, or a 
postmaster, and punish the offender by confinement in the 
penitentiary: could not the supreme court of the United 
States interpose their power, and arrest or reverse the state 
proceedings? Cases of this kind are so palpable, that they 
need only to be stated to gain the assent of every judicious 
mind. And would not this be an interference with the ad- 
ministration of the criminal laws of a state ? 

This court have repeatedly decided, that they have no ap- 
pellate jurisdiction in criminal cases from the circuit courts of 
the United States: writs of error and appeals are given from 
those courts only in.civil cases. But, even in those courts, 
where the judges are divided on any point, in a criminal case, 
the point may be brought before this court, under a general 
provision in cases of division of opinion. 

Jurisdiction is taken in the case under consideration exclu- 
sively by the provisions of the twenty-fifth section of the law 
which has been quoted. These provisions, as has been re- 
marked, apply, indiscriminately, to criminal and civil cases, 
wherever a right is claimed under the constitution, treaties, or 
laws of the United States, and the decision, by the state court, 
is against such right. In the present case, the decision was 
against the right expressly set up by the defendant, and it was 
made by the highest judicial tribunal of Georgia. 

To give jurisdiction in such a case, this court need look no 
further than to ascertain whether the right, thus asserted, was 
decided against by the state court. The case is clear of diffi- 
culty on this point. 

The name of the state of Georgia is used in this case, be- 
cause such was the designation given to the cause in the state 
court. No one ever supposed, that the state, in its sovereign 
capacity, in such a case, is a party to the cause. The form of 
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the prosecution here must be the same as it was in the state 
court; but so far as the name of the state is used, it is matter 
of form. Under a rule of this court, notice was given to 
the governor and attorney-general of the state, because it is 
a part of their duty to see that the laws of the state are exe- 
cuted. 

In prosecutions for violations of the penal laws of the union, 
the name of the United States is used in the same manner. 
Whether the prosecution be under a federal or state law, the 
defendant has a right to question the constitutionality of the 
law. ' 

Can any doubt exist as to the power of congress to pass the 
law, under which jurisdiction is taken in this case? Since its 
passage, in 1789, it has been the law of the land; and has been 
sanctioned by an uninterrupted course of decisions in this court, 
and acquiesced in by the state tribunals, witn perhaps a soli- 
tary exception: and whenever the attention of the national 
legislature has been called to the subject, their sanction has 
been given to the law by so large a majority as to approach 
almost to unanimity. 

Of the policy of this act there can be as little doubt as of the 
right of congress to pass it. 

The constitution of the United States was formed, not, in 
my opinion, as some have contended, by the people of the 
United States, nor, as others, by the states; but by a combined 
power, exercised by the people, through their delegates, limit- 
ed in their sanctions, to the respective states. 

Had the constitution emanated from the people, and the 
states had been referred to, merely as convenient districts, by 
which the public expression could be ascertained, the popular 
vote throughout the union would have been the only rule for 
the adoption of the constitution. This course was not pursued; 
and in this fact, it clearly appears that our fundamental law 
was not formed, exclusively, by the popular suffrage of the 
people. 

The vote of the people was limited to the respective states 
in which they resided. So that it appears there was an ex- 
pression of popular suffrage and state sanction, most happily 
united, in the adoption of the constitution of the union. 

Whatever differences of opinion may exist, as to the means 
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by which the constitution was adopted, there would seem to be 
no ground for any difference as to certain powers conferred 
by it. 

Three co-ordinate branches of the government were estab- 
lished; the executive, legislative, and judicial. These branches 
are essential to the existence of any free government, and that 
they should possess powers, in their respective spheres, co- 
extensive with each other. 

If the executive have not powers which will enable him to 
execute the functions of his office, the system is essentially 
defective; as those duties must, in such case, be discharged by 
one of the other branches. This would destroy that balance 
which is admitted to be essential to the existence of free gov- 
ernment, by the wisest and most enlightened statesmen of the 
present day. 

It is not less important that the legislative power should be 
exercised by the appropriate branch of the government, than 
that the executive duties should devolve upon the proper func- 
tionary. And if the judicial power fall short of giving effect 
to the laws of the union, the existence of the federal govern- 
ment is at an end. 

It is in vain, and worse than in vain, that the national 
legislature enact laws, if those laws are to remain upon the 
statute book as monuments of the imbecility of the national 
power. It isin vain that the executive is called to superin- 
tend the execution of the laws, if he have no power to aid in 
their enforcement. 

Such weakness and folly are, in no degree, chargeable to 
the distinguished men through whose instrumentality the con- 
stitution was formed. ‘The powers given, it is true, are 
limited; and no powers, which are not expressly given, can 
be exercised by the federal government: but, where given, 
they are supreme. Within the sphere allotted to them, the 
co-ordinate branches of the general government revolve, un- 
obstructed by any legitimate exercise of power by the state 
governments. The powers exclusively given to the federal 
government are limitations upon the state authorities. But, 
with the exception of these limitations, the states are supreme; 
and their sovereignty can be no more invaded by the action 
of the general government, than the action of the state govern- 
ments can arrest or obstruct the course of the national power. 
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It has been asserted that the federal government is foreign 
to the state governments; and that it must consequently be 
hostile to them. Such an opinion could not have resulted 
from a thorough investigation of the great principles which 
lie at the foundation of our system. The federal government 
is neither foreign to the state governments, nor is it hostile to 
them. It proceeds from the same people, and is as much un- 
der their control as the state governments. 

Where, by the constitution, the power of legislation is ex- 
clusively vested in congress, they legislate for the people of 
the union, and their acts are as binding as are the constitutional 
enactments of a state legislature on the people of the state. 
If this were not so, the federal government would exist only 
in name. Instead of being the proudest monument of human 
wisdom and patriotism, it would be the frail memorial of the 
ignorance and mental imbecility of its framers. 

In the discharge of his constitutional duties, the federal -ex- 
ecutive acts upon the people of the union, the same as a govy- 
ernor of a state, in the performance of his duties, acts upon the 
people of thestate. And the judicial power of the United 
States acts in the same manner on the people. It rests upon 
the same basis as the other departments of the government. 
The powers of each are derived from the same source, and 
are conferred by the same instrument. They have the same 
limitations and extent. 

The supreme court of a state, when required to give effect 
to a statute of the state, will examine its constitution, which 
they are sworn to maintain, to see if the legislative act be re- 
pugnant to it; and if a repugnancy exist, the statute must 
yield to the paramount law. 

The same principle governs the supreme tribunal of the 
union. No one can deny, that the constitution of the United 
States is the supreme law of the land; and consequently, no 
act of any state legislature, or of congress, which is repugnant 
to it, can be of any validity. 

Now if an act of a state legislature be repugnant to the con- 
stitution of the state, the state court will declare it void; and 
if such act be repugnant to the constitution of the union, or a 
law made under that constitution, which is declared to be the 
supreme law of the land, is it not equally void? And, under 
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such circumstances, if this court should shrink from a discharge 
of their duty, in giving effect to the supreme law of the land, 
would they not violate their oaths, prove traitors to the con- 
stitution, and forfeit all just claim to the public confidence? 

It is sometimes objected, if the federal judiciary may declare 
an act of a state legislature void, because it is repugnant to the 
constitution of the United States, it places the legislation of a 
state within the power of this court. And might not the same 
argument be urged with equal force against the exercise of a 
similar power, by the supreme court of a state. Such an argu- 
ment must end in the destruction of all constitutions, and the 
will of the legislature, like the acts of the parliament of Great 
Britain, must be the supreme, and only law of the land. 

It is impossible to guard an investiture of power so that it 
may not, in some form, be abused: an argument, therefore, 
against the exercise of power, because it is liable to abuse, 
would go to the destruction of all governments. 

The powers of this court are expressly, not constructively, 
given by the constitution; and within this delegation of power, 
this court are the supreme court of the people of the United 
States, and they are bound to discharge their duties, under the 
same responsibilities as the supreme court of a state; and are 
equally, within their powers, the supreme court of the people 
of each state. 

When this court are required to enforce the laws of any state, 
they are governed by those laws. So closely do they adhere 
to this rule, that during the present term, a judgment of a cir- 
cuit court of the United States, made in pursuance of decisions 
of this court, has been reversed and annulled, because it did 
not conform to the decisions of the state court, in giving a 
construction to a local law. But while this court conforms its 
decisions to those of the state courts, on all questions arising 
under the statutes and constitutions of the respective states, 
they are bound to revise and correct those decisions, if they 
annul, either the constitution of the United States, or the laws 
made under it. 

It appears, then, that on all questions arising under the laws 
of a state, the decisions of the courts of such state form a rule 
for the decisions of this court, and that on all questions arising 
under the laws of the United States, the decisions of this court 
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form a rule for the decisions of the state courts. Is there any 
thing unreasonable in this? Have not the federal, as well as 
the state courts, been constituted by the people? Why then 
should one tribunal more than the other, be deemed hostile to 
the interests of the people. 

In the second section of the third article of the constitution, 
it is declared, that ‘*the judicial power shall extend to all 
cases, in law and equity, arising under the constitution, the 
laws of the United States, and treaties made, or which shali be 
made, under their authority. 

Having shown that a writ of error will lie in this case, and 
that the record has been duly certified, the next inquiry that 
arises is, what are the acts of the United States which relate 
to the Cherokee Indians and the acts of Georgia; and were 
these acts of the United States sanctioned by the federal con- 
stitution ? 

Among the enumerated powers of congress, contained in the 
eighth section of the first article of the constitution, it is de- 
clared ‘‘ that congress shall have power to regulate commerce 
with foreign nations, and among the Indian tribes.”” By the 
articles of confederation, which were adopted on the 9th day 
of July 1778, it was provided «that the United States, in 
congress assembled, shall also have the sole and exclusive right 
and power of regulating the alloy and value of coin struck, by 
their own authority, or by that of the respective states; fixing 
the standard of weights and measures throughout the United 
States; regulating the trade and management of all affairs with 
the Indians, not members of any of the states: Provided, that 
the legislative right of any state, within its own limits, be not 
infringed or violated.”’ 

As early as June 1775, and before the adoption of the arti- 
cles of confederation, congress took into their consideration 
the subject of Indian affairs. The Indian country was divided 
into three departments, and the superintendence of each was 
committed to commissioners, who were authorised to hold 
treaties with the Indians, make disbursements of money for 
their use, and to discharge various duties, designed to preserve 
peace and cultivate a friendly feeling with them towards the 
colonies. No person was permitted to trade with them with- 
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out a license from one or more of the commissioners of the 
respective departments. 

In April 1776, it was “ resolved, that the commissioners of 
Indian affairs in the middle department, or any one of them, 
be desired to employ, for reasonable salaries, a minister of the 
gospel, to reside among the Delaware Indians, and instruct 
them in the Christian religion; a school master, to teach their 
youth reading, writing, and arithmetic; also, a blacksmith, to 
do the work of the Indians.”” The general intercourse with 
the Indians continued to be managed under the superintend- 
ence of the continental congress. 

On the 28th of November 1785, the treaty of Hopewell was 
formed, which was the first treaty made with the Cherokee 
Indians. The commissioners of the United States were re- 
quired to give notice to the executives of Virginia, North 
Carolina, South Carolina and Georgia, in order that each might 
appoint one or more persons to attend the treaty, but they 
seem to have had no power to act on the occasion. 

In this treaty it is stipulated, that *¢ the commissioners pleni- 
potentiary of the United States in congress assembled, give 
peace to all the Cherokees, and receive them into the favour 
and protection of the United States of America, on the follow- 
ing conditions:”’ 

1. The Cherokees to restore all prisoners and property 
taken during the war. 

2. The United States to restore to the Cherokees all prisoners. 

3. The Cherokees acknowledge themselves to be under the 
protection of the United States, and of no other sovereign 
whatsoever. 

4. The boundary line between the Cherokees and the citi- 
zens of the United States was agreed to as designated. 

5. If any person, not being an Indian, intrude upon the 
land ‘¢ allotted’? to the Indians, or, being settled on it, shall 
refuse to remove within six months after the ratification of the 
treaty, he forfeits the protection of the United States, and the 
Indians were at liberty to punish him as they might think 
proper. 

6. The Indians are bound to deliver up to the United States 
any Indian who shall commit robbery, or other capital crime, 
on a white person living within their protection. 
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7. If the same offence be committed on an Indian by a citi- 
zen of the United States, he is to be punished. 

8. It is understood that the punishment of the innocent, 
under the idea of retaliation, is unjust, and shall not be prac- 
tised on either side, except where there is a manifest violation 
of this treaty; and then it shall be preceded, first, by a demand 
of justice; and, if refused, then by a declaration of hostilities. 

«¢ That the Indians may have full confidence in the justice 
of the United States respecting their interests, they shall have 
a right to send a deputy of their choice, whenever they think 
fit, to congress.”’ 

The treaty of Holston was entered into with the same peo- 
ple, on the 2d day of July 1791. 

This was a treaty of peace, in which the Cherokees again 
placed themselves under the protection of the United States, 
and engaged to hold no treaty with any foreign power, indivi- 
dual state, or with individuals of any state. Prisoners were 
agreed to be delivered up on both sides; a new Indian boun- 
dary was fixed; and a cession of land made to the United 
States on the payment of a stipulated consideration. 

A free, unmolested road, was agreed to be given through 
the Indian lands, and the free navigation of the Tennessee 
river. It was agreed that the United States should have the 
exclusive right of regulating their trade, and a solemn guar- 
antee of their land, not ceded, was made. A similar provision 
was made, as to the punishment of offenders, and as to all per- 
sons who might enter the Indian territory, as was contained in 
the treaty of Hopewell. Also, that reprisal or retaliation shall 
not be committed, until satisfaction shall have been demanded 
of the aggressor. 

On the 7th day of August 1786, an ordinance for the regu- 
lation of Indian affairs was adopted, which repealed the former 
system. 

In 1794 another treaty was made with the Cherokees, the 
object of which was to carry into effect the treaty of Holston. 
And on the plains of Tellico, on the 2d of October 1798, the 
Cherokees, in another treaty, agreed to give a right of way, 
in a certain direction, over their lands. Other engagements 
were also entered into, which need not be referred to. 

Various other treaties were made by the United States with 
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the Cherokee Indians, by which, among other arrangements, 
cessions of territory were procured and boundaries agreed on. 

In a treaty made in 1817, a distinct wish is expressed by 
the Cherokees, to assume a more regular form of government, 
in which they are encouraged by the United States. By a 
treaty held at Washington, on the 27th day of February 1819, 
a reservation of land is made by the Cherokees for a school 
fund, which was to be surveyed and sold by the United States 
for that purpose. And it was agreed, that all white persons, 
who had intruded on the Indian lands, should be removed. 

To give effect to various treaties with this people, the power 
of the executive has frequently been exercised; and at one 
time General Washington expressed a firm determination to 
resort to military force to remove intruders from the Indian 
territories. 

On the 30th of March 1802, congress passed an act to re- 
gulate trade and intercourse with the Indian tribes, and to 
preserve peace on the frontiers. 

In this act it is provided, that any citizen or resident in the 
United States, who shall enter into the Indian lands to hunt, or 
for any other purpose, without a license, shall be subject to a 
fine and imprisonment. And if any person shall attempt to 
survey, or actually survey, the Indian lands, he shall be liable 
to forfeit a sum not exceeding one thousand dollars, and be 
imprisoned not execeding twelve months. No person is per- 
mitted to reside as a trader within the Indian boundaries, 
without a license or permit. All persons are prohibited, un- 
der a heavy penalty, from purchasing the Indian lands; and 
all such purchases are declared to be void. And it is made 
lawful for the military force of the United States to arrest 
offenders against the provisions of the act. 

By the seventeenth section, it is provided, that the act shall 
not be so construed as to ‘‘ prevent any trade or intercourse 
with Indians living on lands surrounded by settlements of the 
citizens of the United States, and being within the ordinary 
jurisdiction of any of the individual states; or the unmolested 
use of a road, from Washington district to Mero district, or to 
prevent the citizens of Tennessee from keeping in repair said 
road.”’ Nor was the act to be so construed as to prevent per- 
sons from travelling from Knoxville to Price’s settlement, 
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provided they shall travel in the tract or path which is usually 
travelled, and the Indians do not object; but if they object, 
then all travel on this road to be prohibited, after proclama- 
tion by the president, under the penalties provided in the act. 

Several acts, having the same object in view, were passed 
prior to this one; but as they were repealed either before, or 
by the act of 1802, their provisions need not be specially no- 
ticed. 

The acts of the state of Georgia, which the plaintiff in error 
complains of, as being repugnant to the constitution, treaties, 
and laws of the United States, are found in two statutes. 

The first act was passed the 12th of December 1829; and is 
entitled «¢an act to add the territory lying within the char- 
tered limits of Georgia, and now in the occupancy of the 
Cherokee Indians, to the counties of Carroll, Dekalb, Gwin- 
nett and Habersham; and to extend the laws of the state over 
the same, and to annul all Jaws made by the Cherokee nation 
of Indians, and to provide for the compensation of officers 
serving legal process in said territory, and to regulate the tes- 
timony of Indians, and to repeal the ninth section of the act 
of 1828 on this subject.”’ 

This act annexes the territory of the Indians, within the 
limits of Georgia, to the counties named in the title; and ex- 
tends the jurisdiction of the state over it. It annuls the laws, 
ordinances, orders and regulations, of any kind, made by the 
Cherokees, either in council or in any other way, and they 
are not permitted to be given in evidence in the courts of the 
state. By this law, no Indian, or the descendant of an Indian, 
residing within the Creek or Cherokee nation of Indians, shall 
be deemed a competent witness in any court of the state, to 
which a white person may be a party, except such white per- 
son reside within the nation. Offences under the act are to 
be punished by confinement in the penitentiary, in some cases 
not less than four nor more than six years, and in others, not 
exceeding four years. 

The second act was passed on the 22d day of December 
1850, and is entitled “an act to prevent the exercise of as- 
sumed and arbitrary power, by all persons, on pretext of 
authority from the Cherokee Indians and their laws; and to 
prevent white persons from residing within that part of the 
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chartered limits of Georgia, occupied by the Cherokee Indians; 
and to provide a guard for the protection of the gold mines, 
and to enforce the laws of the state within the aforesaid terri- 
tory.” 

By the first section of this act, it is made a penitentiary 
offence, after the 1st day of February 1831, for any person or 
persons, under colour or pretence of authority from the said 
Cherokee tribe, or as headmen, chiefs or warriors of said tribe, 
to cause or procure, by any means, the assembling of any 
council or other pretended legislative body of the said Indians, 
for the purpose of legislating, &c. 

They are prohibited from making laws, holding courts of 
justice, or executing process. And all white persons, after the 
ist of March 1831, who shall reside within the limits of the 
Cherokee nation, without a license or permit from his excel- 
lency the governor, or from such agent as his excellency the 
governor shall authorize to grant such permit or license, or 
who shall not have taken the oath hereinafter required, shall 
be guilty of a high misdemeanour; and, upon conviction there- 
of, shall be punished by confinement to the penitentiary at 
hard labour, for a term not less than four years. From this 
punishment, agents of the United States are excepted, white 
females, and male children under twenty-one years of age. 

Persons who have obtained license, are required to take the 
following oath: “1, A. B., do solemnly swear, that I will 
support and defend the constitution and laws of the state of 
Georgia, and uprightly demean myself as a citizen thereof. 
So help me God.” 

The governor is authorized to organize a guard, which shall 
not consist of more than sixty persons, to protect the mines in 
the Indian territory, and the guard is authorized to arrest all 
offenders under the act. 

It is apparent that these laws are repugnant to the treaties 
with the Cherokee Indians which have been referred to, and to 
the law.of 1802. This repugnance is made so clear by an ex- 
hibition of the respective acts, that no force of demonstration 


- can make it more palpable. 


By the treaties and laws of the United States, rights are 
guarantied to the Cherokees, both as it respects their territory 
and internal polity. By the laws of Georgia these rights are 
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abolished; and not only abolished, but an ignominious punish- 
ment is inflicted on the Indians and others; for the exercise of 
them. The important question then arises, which shall stand, 
the laws of the United States, or the laws of Georgia? No 
rule of construction, or subtlety of argument, can evade an an- 
swer to this question. ‘The response must be, so far as the 
punishment of the plaintiff in error is concerned, in favour of 
the one or the other. 

Not to feel the full weight of this momentous subject, would 
evidence an ignorance of that high responsibility which is de- 
volved upon this tribunal, and upon its humblest member, in 
giving a decision in this case. 

‘Are the treaties and law which have been cited, in force? 
and what, if any, obligations, do they impose on the federal 
government within the limits of Georgia? 

A reference has been made to the policy of the United 
States on the subject of Indian affairs, before the adoption of 
the constitution, with the view of ascertaining in what light 
the Indians have been considered by the first official acts, in 
relation to them, by the United States. For this object, it 
might not be improper to notice how they were considered by 
the European inhabitants, who first formed settlements in this 
part of the continent of America. 

The abstract right of every section of the human race to a 
reasonable portion of the soil, by which to acquire the means 
of subsistence, cannot be controverted. And it is equally 
clear, that the range of nations or tribes, who exist in the 
hunter state, may be restricted within reasonable limits. They 
shall not be permitted to roam, in the pursuit of game, over 
an extensive and rich country, whilst in other parts, human 
beings are crowded so closely together, as to render the means 
of subsistence precarious. The law of nature, which is para- 
mount to all other laws, gives the right to every nation, to the 
enjoyment of a reasonable extent of country, so as to derive 
the means of subsistence from the soil. 

In this view perhaps, our ancestors, when they first migrat- 
ed to this country, might have taken possession of a limited 
extent of the domain, had they been sufficiently powerful, 
without negotiation or purchase from the native Indians. But 
this course is believed to have been nowhere taken. A more 














580 SUPREME COURT. 


[Worcester v. The State of Georgia.] 


conciliatory mode was preferred, and one which was better 
calculated to impress the Indians, who were then powerful, 
with a sense of the justice of their white neighbours. The 
occupancy of their lands was never assumed, except upon the 
basis of contract, and on the payment of a valuable considera- 
tion. 

This policy has obtained from the earliest white settlements 
in this country, down to the present time. Some cessions of 
territory may have been made by the Indians, in compliance 
with the terms on which peace was offered by the whites; but 
the soil, thus taken, was taken by the laws of conquest, and 
always as an indemnity for the expenses of the war, commenced 
by the Indians. 

At no time has the sovereignty of the country been recog- 
nized as existing in the Indians, but they have been always 
admitted to possess many of the attributes of sovereignty. All 
the rights which belong to self government have been recog- 
nized as vested in them. Their right of occupancy has never 
been questioned, but the fee in the soil has been considered in 
the government. This may be called the right to the ultimate 
domain, but the Indians have a present right of possession. 

In some of the old states, Massachusetts, Connecticut, 
Rhode Island and others, where small remnants of tribes re- 
main, surrounded by white population, and who, by their 
reduced numbers, had lost the power of self government, the 
laws of the state have been extended over them, for the pro- 
tection of their persons and property. 

Before the adoption of the constitution, the mode of treating 
with the Indians was various. After the formation of the 
confederacy, this subject was placed under the special superin- 
tendence of the United Colonies; though, subsequent to that 
time, treaties may have been occasionally entered into between 
a state and the Indians in its neighbourhood. It is not consi- 
dered to be at all important to go into a minute inquiry on 
this subject. 

By the constitution, the regulation of commerce among the 
Indian tribes is given to congress. This power must be con- 
sidered as exclusively vested in congress, as the- power to 


“— regulate commerce with foreign nations, to coin money, to 
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establish post offices, and to declare war. It is enumerated in 
the same section, and belongs to the same class of powers. 

This investiture of power has been exercised in the regula- 
tion of commerce with the Indians, sometimes by treaty, and, 
at other times, by enactments of congress. In this respect 
they have been placed by the federal authority, with but few 
exceptions, on the same footing as foreign nations. 

It is said that these treaties are nothing more than compacts, 
which cannot be considered as obligatory on the United States, 
from a want of power in the Indians to enter into them. 

What is a treaty? The answer is, it is a compact formed 
between two nations or communities, having the right of self 
government. 

Is it essential that each party shall possess the same attri- 
butes of sovereignty, to give force to the treaty? This will 
not be pretended: for, on this ground, very few valid treaties 
could be formed. The only requisite is, that each of the con- 
tracting parties shall possess the right of self government, and 
the power to perform the stipulations of the treaty. 

Under the constitution, no state can enter into any treaty; 
and it is believed that, since its adoption, no state, under its 
own authority, has held a treaty with the Indians. 

It must be admitted, that the Indians sustain a peculiar re- 
lation to the United States. They do not constitute, as was 
decided at the last term, a foreign state, so as to claim the 
right to sue in the supreme court of the United States: and 
yet, having the right of self government, they, in some sense, 
form a state. In the management of their internal concerns, 
they are dependent on no power. They punish offences un- 
der their own laws, and, in doing so, they are responsible to 
no earthly tribunal. They make war, and form treaties of 
peace. The exercise of these and other powers, gives to them 
a distinct character as a people, and constitutes them, in some 
respects, a state, although they may not be admitted to possess 
the right of soil. 

By various treaties, the Cherokees have placed themselves 
under the protection of the United States: they have agreed 
to trade with no other people, nor to invoke the protection of 
any other sovereignty. But such engagements do not divest 
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them of the right of self government, nor destroy their capa- 
city to enter into treaties or compacts. 

Every state is more or less dependent on those which sur- 
round it; but, unless this dependence shall extend so far as to 
merge the political existence of the protected people into that 
of their protectors, they may still constitute a state. They 
may exercise the powers not relinquished, and bind themselves 
as a distinct and separate community. 

The language used in treaties with the Indians should never 
be construed to their prejudice. If words be made use of 
which are susceptible of a more extended meaning than their 
plain import, as connected with the tenor of the treaty, they 
should be considered as used only in the latter sense. To 
contend that the word *¢allotted,”’ in reference to the land 
guarantied to the Indians in certain treaties, indicates a favour 
conferred, rather than a right acknowledged, would, it would 
seem to me, do injustice to the understanding of the parties. 
How the words of the treaty were understood by this unlet- 
tered people, rather than their critical meaning, should form 
the rule of construction. 

The question may be asked, is no distinction to be made 
between a civilized and savage people? Are our Indians to be 
placed upon a footing with the nations of Europe, with whom 
we have made treaties? 

The inquiry is not, what station shall now be given to the 
Indian tribes in our country? but, what relation have they 
sustained to us, since the commencement of our government? 

We have made treaties with them; and are those treaties to 
be disregarded on our part, because they were entered into 
with an uncivilized people? Does this lessen the obligation 
of such treaties? By entering into them, have we not admitted 
the power of this people to bind themselves, and to impose ob- 
ligations on us? 

The president and senate, except under the treaty-making 
power, cannot enter into compacts with the Indians, or with 
foreign nations. This power has been uniformly exercised in 
forming treaties with the Indians. 

Nations differ from each other in condition, and that of the 
same nation may change by the revolutions of time, but the 
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principles of justice are the same. They rest upon a base 
which will remain beyond the endurance of time. 

After a lapse of more than forty years since treaties with 
the Indians have been solemnly ratified by the general govern- 
ment, it is too late to deny their binding force. Have the nu- 
merous treaties which have been formed with them, and the 
ratifications by the president and senate, been nothing more 
than an idle pageantry? 

By numerous treaties with the Indian tribes, we have ac- 
quired accessions of territory, of incalculable value to the 
union. Except by compact, we have not even claimed a right 
of way through the Indian lands. We have recognised in 
them the right to make war. No one has ever supposed that 
the Indians could commit treason against the United States. 
We have punished them for their violation of treaties; but we 
have inflicted the punishment on them as a nation, and not on 
individual offenders among them as traitors. 

In the executive, legislative, and judicial branches of our 
government ,we have admitted, by the most solemn sanctions, 
the existence of the Indians as a separate and distinct people, 
and as being vested with rights which constitute them a 
state, or separate community—not a foreign, but a domestic 
community—not as belonging to the confederacy, but as ex- 
isting within it, and, of necessity, bearing to it a peculiar 
relation. 

But, can the treaties which have been referred to, and the 
law of 1802, be considered in force within the limits of the 
state of Georgia? 

In the act of cession, made by Georgia to the United 
States, in 1802, of all lands claimed by her west of the line 
designated, one of the conditions was, ‘‘ that the United States 
should, at their own expense, extinguish, for the use of 
Georgia, as early as the same can be peaceably obtained, on 
reasonable terms, the Indian title to lands within the state of 
Georgia.” 

One of the counsel, in the argument, endeavoured to show, 
that no part of the country now inhabited by the Cherokee 
Indians, is within what is called the chartered limits of 
Georgia. 


It appears that the charter of Georgia was surrendered 
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by the trustees, and that, like the state of South Carolina, 
she became a regal colony. The effect of this change was, to 
authorise the crown to alter the boundaries, in the exercise of 
its discretion. Certain alterations, it seems, were subsequently 
made: but I do not conceive it can be of any importance to 
enter into a minute consideration of them. Under its char- 
ter, it may be observed, that Georgia derived a right to the 
soil, subject to the Indian title, by occupancy. By the act of 
cession, Georgia designated a certain line as the limit of that 
cession, and this line, unless subsequently altered, with the 
assent of the parties interested, must be considered as the boun- 
dary of the state of Georgia. This line having been thus re- 
cognized, cannot be contested on any question which may in- 
cidentally arise for judicial decision. 

It is important, on this part of the case, to ascertain in what 
light Georgia has considered the Indian title to lands, generally, 
and particularly, within her own boundaries; and also, as to 
the right of the Indians to self-government. 

In the first place, she was a party to all the treaties entered 
into between the United States and the Indians, since the adop- 
tion of the constitution. And prior to that period, she was 
represented in making them, and was bound by their provi- 
sions, although it is alleged that she remonstrated against the 
treaty of Hopewell. In the passage of the intercourse law of 
1802, as one of the constituent parts of the union, she was also 
a party. 

The stipulation made in her act of cession, that the United 
States should extinguish the Indian title to lands within the 
state, was a distinct recognition of the right in the federal 
government, to make the extinguishment; and also, that, until 
it should be made, the right of occupancy would remain in the 
Indians. 

In a law of the state of Georgia, “for opening the land 
office and for other purposes,” passed in 1783, it is declared 
that surveys made on Indian lands were null and void; a fine 
was inflicted on the person making the survey, which, if not 
paid by the offender, he was punished by imprisonment. By 
a subsequent act, a line was fixed for the Indians, which was a 
boundary between them and the whites. A similar provision 
is found in other laws of Georgia, passed before the adoption 
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of the constitution. By an act of 1787, severe corporeal pun- 
ishment was inflicted on those who made or attempted to make 
surveys, “beyond the temporary line designating the Indian 
hunting ground.” 

On the 19th of November 1814, the following resolutions 
were adopted by the Georgia legislature. 

«¢ Whereas, many of the citizens of this state, without re- 
gard to existing treaties between the friendly Indians and the 
United States, and contrary to the interest and good policy of 
this state, have gone, and are frequently going over, and 
settling and cultivating the lands allotted to the friendly In- 
dians for their hunting ground, by which means the state is 
not only deprived of their services in the army, but consider- 
able feuds are engendered between us and our friendly neigh- 
bouring Indians: 

“ Resolved, therefore, by the senate and house of: repre- 
sentatives of the state of Georgia in general assembly met, that 
his excellency, the governor, be, and is hereby requested to 
take the necessary means to have all intruders removed off the 
Indian lands, and that proper steps be taken to prevent future 
aggressions.” 

In 1817, the legislature refused to take any steps to dispose 
of lands acquired by treaty with the Indians, until the treaty 
had been ratified by the senate; and, by a resolution, the gov- 
ernor was directed to have the line run between the state of 
Georgia and the Indians, according to the late treaty. The 
same thing was again done in the year 1819, under a recent 
treaty. 

In a memorial to the president of the United States, by the 
legislature of Georgia, in 1819, they say, ‘it has long been 
the desire of Georgia, that her settlements should be extended 
to her ultimate limits.”? ‘¢That the soil within her bounda- 
ries should be subjected to her control; and, that her police 
organization and government should be fixed and permanent.” 
‘¢ That the state of Georgia claims a right to the jurisdiction 
and soil of the territory within her limits.”? ‘She admits, 
however, that the right is inchoate—remaining to be perfected 
by the United States, in the extinction of the Indian title; the 
United States pro hac vice as their agents.” 

The Indian title was also distinctly acknowledged by the act 

Vou. VI.—3 Y 

















586 SUPREME COURT. 


[Worcester v. The State of Georgia.] 


of 1796, repealing the Yazoo act. It is there declared, in 
reference to certain lands, that ‘¢ they are the sole property of 
the state, subject only to the right of the treaty of the United 
States, to enable the state to purchase, under its pre-emption 
right, the Indian title to the same;” and also, that the land is 
vested in the ‘‘ state, to whom the right of pre-emption to the 
same belongs, subject only do the controlling power of the 

‘niled States, to authorise any treaties for, and to superintend 
the same.”” This language, it will be observed, was used long 
before the act of cession. 

On the 25th of March 1825, the governor of Georgia issued 
the following proclamation: 

“ Whereas it is provided in said treaty, that the United 
States shall protect the Indians against the incroachments, 
hostilities, and impositions of the whites, so that they suffer no 
imposition, molestation, or injury in their persons, goods, 
effects, their dwellings, or the lands they occupy, until their 
removal shall have been acomplished, according to the terms 
of the treaty,”? which had been recently made with the In- 
dians. 

‘<I have therefore thought proper to issue this my procla- 
mation, warning all persons, citizens of Georgia or others, 
against trespassing or intruding upon lands occupied by the 
Indians, within the limits of Georgia, either for the purpose of 
settlement or otherwise, as every such act will be in direct 
violation of the provisions of the treaty aforesaid, and will 
expose the aggressors to the most certain and summary punish- 
ment, by the authorities of the state, and the United States.” 
«“ All good citizens, therefore, pursuing the dictates of good 
faith, will unite in enforcing the obligations of the treaty, as 
the supreme law,”’ &c. 

Many other references might be made to the public acts of 
the state of Georgia, to show that she admitted the obligation 
of Indian treaties, but the above are believed to be sufficient. 
These acts do honour to the character of that highly respect- 
able state. 

Under the act of cession, the United States were bound, in 
good faith, to extinguish the Indian title to lands within the 
limits of Georgia, so soon as it could be done peaceably and on 
reasonable terms. 
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The state of Georgia has repeatedly remonstrated to the 
president on this subject, and called upon the government to 
take the necessary steps to fulfil its engagement. She com- 
plained that, whilst the Indian title to immense tracts of coun- 
try had been extinguished elsewhere, within the limits of 
Georgia but little progress had been made; and this was attri- 
buted, either to a want of effort on the part of the federal gov- 
ernment, or to the effect of its policy towards the Indians. In 
one or more of the treaties, titles in fee simple were given to 
the Indians, to certain reservations of land; and this was com- 
plained of, by Georgia, as a direct infraction of the condition 
of the cession. It has also been asserted, that the policy of 
the government, in advancing the cause of civilization among 
the Cherokees, and inducing them to assume the forms of a 
regular government and of civilized life, was calculated to 
increase their attachment to the soil they inhabit, and to render 
the purchase of their title more difficult, if not impracticable. 

A full investigation of this subject. may not be considered as 
strictly within the scope of the judicial inquiry which belongs _ 
to the present case. But, to some extent, it has a direct bear- 
ing on the question before the court; as it tends to show how 
the rights and powers of Georgia were construed by her publie 
functionaries. 

By the first president of the United States, and by every 
succeeding one, a strong solicitude has been expressed for the 
civilization of the Indians. Through the agency of the gov- 
ernment, they have been partially induced, in some parts of 
the union, to change the hunter state for that of the agricul- 
turist and herdsman. 

In a letter addressed by Mr Jefferson to the Cherokees, 
dated the 9th of January 1809, he recommends them to adopt 
a regular government, that crimes might be punished and pro- 
perty protected. He points out the mode by which a council 
should be chosen, who should have power to enact laws; and 
he also recommended the appointment of judicial and execu- 
tive agents, through whom the law might be enforced. The 
agent of the government, who resided among them, was re- 
commended to be associated with their council, that he might 


give the necessary advice on all subjects relating to their gov- 
ernment. 
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In the treaty of 1817, the Cherokees are encouraged to adopt 
a regular form of government. 

Since that time, a law has been passed making an annual 
appropriation of the sum of ten thousand dollars, as a school 
fund, for the education of Indian youths, which has been dis- 
tributed among the different tribes where schools had been 
established. Missionary labours among the Indians have also 
been sanctioned by the government, by granting permits, to 
those who were disposed to engage in such a work, to reside 
in the Indian country. 

That the means adopted by the general government to re- 
claim the savage from his erratic life, and induce him to assume 
the forms of civilization, have had a tendency to increase the 
attachment of the Cherokees to the country they now inhabit, 
is extremely probable; and that it increased the difficulty of 
purchasing their lands, as by act of cession the general gov- 
ernment agreed to do, is equally probable. 

Neither Georgia, nor the United States, when the cession 
was made, contemplated that force should be used in the ex- 
tinguishment of the Indian title; nor that it should be pro- 
cured on terms that are not reasonable. But, may it not be 
said, with equal truth, that it was not contemplated by either 
party that any obstructions to the fulfilment of the compact 
should be allowed, much less sanctioned, by the United States ? 

The humane policy of the government towards these chil- 
dren of the wilderness must afford pleasure to every benevolent 
feeling; and if the efforts made have not proved as successful 
as was anticipated, still much has been done. Whether the 
advantages of this pelicy should not have been held out by the 
government to the Cherokees within the limits of Georgia, as 
an inducement for them to change their residence and fix it 
elsewhere, rather than by such means to increase their attach- 
ment to their present home, as has been insisted on, is a ques- 
tion which may be considered by another branch of the gov- 
ernment. Such a course might, perhaps, have secured to the 
Cherokee Indians all the advantages they have realized from 
the paternal superintendence of the government; and have 
enabled it, on peaceable and reasonable terms, to comply with 
the act of cession. 

Does the intercourse law of 1802 apply to the Indians who 
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live within the limits of Georgia? The nineteenth section of 
that act provides, ‘‘that it shall not be construed to prevent 
any trade or intercourse with Indians living on lands sur- 
rounded by settlements of the citizens of the United States, 
and being within the ordinary jurisdiction of any of the indi- 
vidual states? This provision, it has been supposed, excepts 
from the operation of the law the Indian lands which lie within 
any state. A moment’s reflection will show that this construc- 
tion is most clearly erroneous. 

To constitute an exception to the provisions of this act, the 
Indian settlement, at the time of its passage, must have been 
surrounded by settlements of the citizens of the United States, 
and within the ordinary jurisdiction of a state; not only within 
the limits of a state, but within the common exercise of its 
jurisdiction. 

No one will pretend that this was the situation of the Chero- 
kees who lived within the state of Georgia in 1802; or, indeed, 
that such is their present situation. If, then, they are not em- 
braced by the exception, all the provisions of the act of 1802 
apply to them. 

In the very section which contains the exception, it is pro- 
vided, that the use of the road from Washington district to 
Mero district should be enjoyed, and that the citizens of Ten- 
nessee, under the orders of the governor, might keep the road 
in repair. And in the same section, the navigation of the Ten- 
nessee river is reserved, and a right to travel from Knoxville 
to Price’s settlement, provided the Indians should not object. 

Now, all these provisions relate to the Cherokee country; 
and can it be supposed, by any one, that such provisions would 
have been made in the act, if congress had not considered it as 
applying to the Cherokee country, whether in the state of 
Georgia, or in the state of Tennessee ? 

The exception applied, exclusively, to those fragments of 
tribes which are found in several of the states, and which came 
literally within the description used. 

Much has been said against the existence of an independent 
power within a sovereign state; and the conclusion has been 
drawn, that the Indians, as a matter of right, cannot enforce 
their own laws within the territorial limits of a state. The 
refutation of this argument is found in our past history. 
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That fragments of tribes, having lost the power of self-gov- 
ernment, and who lived within the ordinary jurisdiction of a 
state, have been taken under the protection of the laws, has 
already been admitted. But there has been no instance, where 
the state laws have been generally extended over a numerous 
tribe of Indians, living within the state, and exercising the 
right of self-government, until recently. 

Has Georgia ever, before her late laws, attempted to regu- 
late the Indian communities within her limits? It is true, 
New York extended her criminal laws over the remains of the 
tribes within that state, more for their protection than for any 
other purpose. These tribes were few in number, and were sur- 
rounded by a white population. But, even the state of New 
York has never asserted the power, it is believed, to regulate 
their concerns beyond the suppression of crime. 

Might not the same objection to this interior independent 
power, by Georgia, have been urged, with as much force as at 
present, ever since the adoption of the constitution? Her 
chartered limits, to the extent claimed, embraced a great num- 
ber of different nations of Indians, all of whom were governed 
by their own laws, and were amenable only to them. Has 
not this been the condition of the Indians within Tennessee, 
Ohio, and other states? 

The exercise of this independent power surely does not be- 
come more objectionable, as it assumes the basis of justice and 
the forms of civilization. Would it not be a singular argu- 
ment to admit, that, so long as the Indians govern by the rifle 
and the tomahawk, their government may be tolerated; but, 
that it must be suppressed, so soon as it shall be administered 
upon the enlightened principles of reason and justice? 

Are not those nations of Indians who have made some ad- 
-vances in civilization, better neighbours than those who are 
still in a savage state? And is not the principle, as to their 
self government, within the jurisdiction of a state, the same? 

When Georgia sanctioned the constitution, and conferred 
on the national legislature the exclusive right to regulate com- 
merce or intercourse with the Indians, did she reserve the 
right to regulate intercourse with the Indians within her limits? 
This will not be pretended. If such had been the construc- 
tion of her own powers, would they not have been exercised? 
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Did her senators object to the numerous treaties which have 
been formed with the different tribes, who lived within her 
acknowledged boundaries? Why did she apply to the execu- 
tive of the union, repeatedly, to have the indian title extin- 
guished; to establish a line between the Indians and the state, 
and to procure a right of way through the Indian lands? 

The residence of Indians, governed by their own laws, 
within the limits of a state, has never been deemed incom- 
patible with state sovereignty, until recently. And yet, this 
has been the condition of many distinct tribes of Indians, since 
the foundation of the federal government. 

How is the question varied by the residence of the Indians 
in a territory of the United States? Are not the United States 
sovereign within their territories? And has it ever been con- 
ceived, by any one, that the Indian governments, which exist 
in the territories, are incompatible with the sovereignty of the 
union? 

A state claims the right of sovereignty, commensurate with 
her territory; as the United States claim it, in their proper 
sphere, to the extent of the federal limits. This right or power, 
in some cases, may be exercised, but not in others. Should a 
hostile force invade the country, at its most remote boundary, 
it would become the duty of the general government to expel 
the invaders. But it would violate the solemn compacts with 
the Indians, without cause, to dispossess them of rights which 
they possess by nature, and have been uniformly acknow- 
ledged by the federal government. 

Is it incompatible with state sovereignty to grant exclusive 
jurisdiction to the federal government over a number of acres 
of land, for military purposes? Our forts and arsenals, though 
situated in the different states, are not within their jurisdic- 
tion. 

Does not the constitution give to the United States as exclu- \ 
sive jurisdiction in regulating intercourse with the Indians, as | 
has been given to them over any other subjects? Isthereany | 
doubt as to this investiture of power? Has it not been exer- 
cised by the federal government, ever since its formation, not’ 
only without objection, but under the express sanction of all 
the states ? 


The power to dispose of the public domain is an attribute 
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of sovereignty. Can the new states dispose of the lands within 
their limits, which are owned by the federal government? 
The power to tax is also an attribute of sovereignty; but, can 
the new states tax the lands of the United States? Have they 
not bound themselves, by compact, not to tax the public lands, 
nor until five years after they shall have been sold? May 
they violate this compact, at discretion ? 

Why may not these powers be exercised by the respective 
states? The answer is, because they have parted with them, 
expressly for the general good. Why may nota state coin 
money, issue bills of credit, enter into a treaty of alliance or 
confederation, or regulate commerce with foreign nations? 
Because these powers have been expressly and exclusively 
given to the federal government. 

Has not the power been as expressly conferred on the federal 
government, to regulate intercourse with the Indians; and 
is it not as exclusively given, as any of the powers above 
enumerated? There being no exception to the exercise of this 
power, it must operate on all communities of Indians, exer- 
cising the right of self-government; and consequently, include 
those who reside within the limits of a state, as well as others. 
Such has been the uniform construction of this power by the 
federal government, and of every state government, until the 
question was raised by the state of Georgia. 

Under this clause of the constitution, no political jurisdic- 
tion over the Indians, has been claimed or exercised. The 
restrictions imposed by the law of 1802, come strictly within 
the power to regulate trade; not as an incident, but as a part 
of the principal power. It is the same power, and is conferred 
in the same words, that has often been exercised in regulating 
~ trade with foreign countries. Embargoes have been imposed, 
laws of non-intercourse have been passed, and numerous acts, 
restrictive of trade, under the power to regulate commerce 
with foreign nations. 

In the regulation of commerce with the Indians, congress 
have exercised a more limited power than has been exercised 
in reference to foreign countries. The law acts upon our own 
citizens, and not upon the Indians, the same as the laws re- 
ferred to act upon our own citizens in their foreign commer- 
cial intercourse. 
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It will scarcely be doubted by any one, that, so far as the 
Indians, as distinct communities, have formed a connexion 
with the federal government, by treaties; that such connexion 
is political, and is equally binding on both parties. This can- 
not be questioned, except upon the ground, that in making 
these treaties, the federal government has transcended the 
treaty-making power. Such an objection, it is true. has been 
stated, but it is one of modern invention, which arises out of 
local circumstances; and is not only opposed to the uniform 
practice of the government, but also to the letter and spirit of 
the constitution. 

But the inquiry may be made, is there no end to the exer- 
cise of this power over Indians within the limits of a state, by 
the general government? The answer is, that, in its nature, 
it must be limited by circumstances. 

If a tribe of Indians shall become so degraded or reduced in 
numbers, as to lose the power of self-government, the protec- 
tion of the local law, of necessity, must be extended over them. 
The point at which this exercise of power by a state would be 
proper, need not now be considered: if indeed it be a judicial 
question. Such a question does not seem to arise in this case. 
So long as treaties and laws remain in full force, and apply to 
Indian nations, exercising the right of self-government, within 
the limits of a state, the judicial power can exercise no discre- 
tion in refusing to give effect to those laws, when questions 
arise under them, unless they shall be deemed unconstitu- 
tional. 

The exercise of the power of self-government by the In- 
dians, within a state, is undoubtedly contemplated to be tem- 
porary. ‘This is shown by the settled policy of the govern- 
ment, in the extinguishment of their title, and especially by 
the compact with the state of Georgia. It is a question, not 
of abstract right, but of public policy. I do not mean to say, 
that the same moral rule which should regulate the affairs of 
private life, should not be regarded by communities or nations. 
But, a sound national policy does require that the Indian tribes 
within our states should exchange their territories, upon equi- 
table principles, or, eventually, consent to become amalgamated 
in our political communities. 

At best they can enjoya very limited independence within 
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the boundaries of a state, and such a residence must always 
subject them to encroachments from the settlements around 
them; and their existence within a state, as a separate and in- 
dependent community, may seriously embarrass or obstruct 
the operation of the state laws. If, therefore, it would be in- 
consistent with the political welfare of the states, and the social 
advance of their citizens, that an independent and permanent 
power should exist within their limits, this power must give 
way to the greater power which surrounds it, or seek its exer- 
cise beyond the sphere of state authority. 

This state of things can only be produced by a co-operation 
of the state and federal governments. The latter has the ex- 
clusive regulation of intercourse with the Indians; and, so long 
as this power shall be exercised, it cannot be obstructed by the 
state. It is a power given by the constitution, and sanctioned 
by the most solemn acts of both the federal and state govern- 
ments: consequently, it cannot be abrogated at the will of a 
state. It is one of the powers parted with by the states, and 
vested in the federal government. But, if a contingency shall 
occur, which shall render the Indians who reside in a state, 
incapable of self-government, either by moral degradation or 
a reduction of their numbers, it would undoubtedly be in 
the power of a state government to extend to them the zxgis 
of its laws. Under such circumstances, the agency of the ge- 
neral government, of necessity, must cease. 

But, if it shall be the policy of the government to withdraw 
its protection from the Indians who reside within the limits of 
the respective states, and who not only claim the right of self 
government, but have uniformly exercised it; the laws and 
treaties which impose duties and obligations on the general 
government should be abrogated by the powers competent to 
do so. So long as those laws and treaties exist, having been 
formed within the sphere of the federal powers, they must be 
respected and enforced by the appropriate organs of the fede- 
ral government. ° 

The plaintiff who prosecutes this writ of error, entered the 
Cherokee country, as it appears, with the express permission 
of the president, and under the protection of the treaties of the 
United States, and the law of 1802. He entered, not to corrupt 
the morals of this people, nor to profit by their substance; but to 
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teach them, by precept and example, the Christian religion. If 
he be unworthy of this sacred office; if he had any other object 
than the one professed; if he sought, by his influence, to coun- 
teract the humane policy of the federal government towards 
the Indians, and to embarrass its efforts to comply with its 
solemn engagement with Georgia; though his sufferings be 
illegal, he is not a proper object of public sympathy. 

It has been shown, that the treaties and laws referred to 
come within the due exercise of the constitutional powers of the 
federal government; that they remain in full force, and conse- 
quently must be considered as the supreme laws of the land. 
These laws throw a shield over the Cherokee Indians. They 
guarantied to them their rights of occupancy, of self-govern- 
ment, and the full enjoyment of those blessings which might be 
attained in their humble condition. But, by the enactments 
of the state of Georgia, this shield is broken in pieces—the 
infant institutions of the Cherokees are abolished, and their 
laws annulled. Infamous punishment is denounced against 
them, for the exercise of those rights which have been most 
solemnly guarantied to them by the national faith. 

Of these enactments, however, the plaintiff in error has no 
right to complain, nor can he question their validity, except in 
so far as they affect his interests. In this view and in this 
view only, has it become necessary, in the present case, to 
consider the repugnancy of the laws of Georgia to those of 
the union. 

Of the justice or policy of these laws, it is not my province 
to speak: such considerations belonging to the legislature by _ 
whom they were passed. They have, no doubt, been enacted 
under a conviction of right, by a sovereign and independent 
state, and their policy may have been recommended, by a 
sense of wrong under the compact. Thirty years have 
elapsed since the federal government engaged to extinguish 
the Indian title, within the limits of Georgia. That she has 
strong ground of complaint arising from this delay, must be 
admitted; but such considerations are not involved in the 
present case; they belong to another branch of the’ government. 
We can look only to the law, which defines our power, and 
marks out the path of our duty. 

Under the administration of the laws of Georgia, a citizen of 
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the United States has been deprived of his liberty; and, claiming 
protection under the treaties and laws of the United States, he 
makes the question, as he has a right to make it, whether the 
laws of Georgia, under which he is naw suffering an igno- 
minious punishment, are not repugnant to the constitution of the 
United States, and the treaties and laws made under it. This 
repugnancy has been shown; and it remains only to say, what 
has before been often said by this tribunal of the local 
laws of many of the states in this union, that, being repugnant 
to the constitution of the United States, and to the laws made 
under it, they can have no force to divest the plaintiff in error 
of his property or liberty. 


Mr Justice BaLtpwin dissented: stating that in his opinion, 
the record was not properly returned upon the writ of error; 
and ought to have been returned by the state court, and not 
by the clerk of that court. As to the merits, he said his 
opinion remained the same as was expressea by him in the case 
of the Cherokee Nation v. The State of Georgia, at the last term. 

The opinion of Mr Justice Baldwin was not delivered to the 
reporter. 


This cause came on to be heard on the transcript of the 
record from the superior court for the county of Gwinnett, in 
the state of Georgia, and was argued by counsel; on considera- 
tion whereof, it isthe opinion of this Court, that the act of the 
legislature of the state of Georgia, upon which the indictment 
in this case is founded, is contrary to the constitution, treaties, 
and laws of the United States; and that the special plea in bar 
pleaded by the said Samuel A. Worcester, in manner afore- 
said, and relying upon the constitution, treaties, and laws of 
the United States aforesaid, is a good bar and defence to the 
said indictment, by the said Samuel ‘A. Worcester; and as such 
ought to have been allowed and admitted by the said superior 
court for the county of Gwinnett, in the state of Georgia, be- 
fore which the said indictment was pending and tried; and 
that there was error in the said superior court of the state of 
Georgia, in overruling the plea so pleaded as aforesaid. It is 
therefore ordered and adjudged, that the judgment rendered in 
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the premises, by the said superior court of Georgia, upon the 
verdict upon the plea of Not guilty afterwards pleaded by the 
said Samuel A. Worcester, whereby the said Samuel A. Worces- 
ter is sentenced to hard labour in the penitentiary of the state 
of Georgia, ought to be reversed and annulled. And this 
court proceeding to render such judgment as the said superior 
Court, of the state of Georgia should have rendered, it is further 
ordered and adjudged, that the said judgment of the said supe- 
rior court be, and hereby is reversed and annulled; and that 
judgment be, and hereby is awarded, that the special plea 
in bar, so as aforesaid pleaded, is a good and sufficient plea in 
bar in law to the indictment aforesaid; and that all proceedings 
on the said indictment do for ever surcease; and that the said 
Samuel A. Worcester be, and hereby is henceforth dismissed 
therefrom, and that he go thereof quit without day. And that 
a special mandate do go from this court, to the said superior 
court, to carry this judgment into execution. 


In the case of Butler, Plaintiff in Error v. The State of Geor- 
gia, the same judgment was given by the court, and a special 
mandate was ordered from the court to the superior court of 
Gwinnett county, to carry the judgment into execution. 
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Upon a deliberate review of the questions of law discussed and decided in the 
case of Carver v. Jackson ex dem. of Astor, 4 Peters’s Rep. 1, the court are 
entirely satisfied with the opinion and judgment pronounced on that occasion. 

The circuit court has no authority whatsoever to order a peremptory nonsuit, 
against the will of the plaintiff. This point has been repeatedly settled by this 
court, and is not now open for controversy. 

The circuit court cannot be calied upon, when a case is before a jury, to decide 
on the nature and effect of the whole evidence introduced in support of the 
plaintiff’s case, part of which is of a presumptive nature, and capable of being 
urged with more or less effect to the jury. 

An ejectment fora tract of land was tried upwards of seventy years after the 
date of a lease, recited to have been executed in a deed of release of the pre- 
mises in dispute, but which lease was not produced on the trial. Under these 
circumstances, the lapse of time would alone be sufficient to justify a presump- 
tion of the due execution and loss of the lease, proper to be left to the jury. 

The general rule of law is, that a recital of one deed in another, binds the parties 
and those who claim under them by matters subsequent. Technically speak- 
ing, such a recital operates as an estoppel, which works on the interest in the 
land, and binds parties and privies; privies in blood, privies in estate, and pri- 
vies in law. 

If the recital of a lease in a deed of release be admitted to be good evidence of 
the execution of the lease, it must be good evidence of the very lease stated 
in the recital, and of the contents, so far as they are stated therein, for they 
constitute its identity. 

That a husband, even before marriage, may, in virtue of the marriage contract 
have inchoate rights in the estate of his wife, which, if the marriage is consum- 
mated, will be protected by a court of equity against any antecedent contracts 
and conveyances secretly made by the wife, in fraud of those marital rights, 
may be admitted; but they are mere equities, and in no just sense constitute 
any legal or equitable estate in her lands or other property, antecedent to the 
marriage. 

The solemn probate of a deed by a witness upon oath before a magistrate, for the 
purpose of having it recorded, and the certificate of the magistrate of its due 
probate upon such testimony, are certainly entitled to more weight as evidence, 
than the mere unexplained proof of the hand-writing of a witness after his 
death. The one affords only a presumption of the due execution of the deed, 
from the mere fact that the signature of the witness is to the attestation 
clause; the other is a deliberate affirmation by the witness, upon oath, before 
a competent tribunal, of the material facts to prove the execution. 

Whenever evidence is offered to the jury, which is in its nature prima facie proof, 
or presumptive proof, its character, as such, ought not to be disregarded; and 
no court has a right to direct the jury to disregard it, or to view it under a dif- 
ferent aspect from that in which it is actually presented to them. Whatever 
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just influence it may derive from that character, the jury have a right to give 
it; and in regard to the order in which they shall consider the evidence in a 
cause, and the manner in which they shall weigh it, the law has submitted it 
to them to decide for themselves; and any interference with this right would 
be an invasion of their privilege to respond to matters of fact. 


THIS case came before the court on a writ of errof to the cir- 
cuit court of the United States for the southern district of New 
York. 

In that court, the defendants in error instituted an action of 
ejectment to recover from the defendant a tract of land situated 
in the town of Carinel, in the county of Putnam, in the state 
of New York. 

The title exhibited by the plaintiff on the trial in the circuit 
court, was the same with that, an abstract of which is given in 
the case of Carver v. Jackson ex dem. of Astor et al. 4 Peters, 
1. It was founded on a patent from William the third to 
Adolph Philipse, dated 17th June 1697, for a large tract of 
land, including the premises, situated in the then province, 
now the state of New York. Frederick Philipse, the great 
nephew and heir at law of the patentee, Adolph Philipse, to 
whom the land granted by the patent had descended, devised 
his estate in fee tail to his four children, in equal parts. One 
of the children of Frederick Philipse having died soon after 
her father, and the whole estate having, by a common recovery 
suffered in 1753 by the three surviving children, become vested 
jointly in them in fee simple, a partition of all the lands under 
the patent was made in 1754, by which certain portions of the 
same were allotted to the respective surviving devisees of Fre- 
derick Philipse, in severalty, Mary Philipse being one of the 
parties to the said partition. Mary Philipse, one of the said 
devisees, afterwards intermarried with Colonel Roger Morris. 

The plaintiffs gave in evidence a deed dated on the 13th Ja- 
nuary 1758, purporting to be a marriage settlement executed 
by Mary Philipse and Roger Morris, of the first and second 
part, and by Johanna Philipse and Beverley Robinson of the 
third and fourth parts. See 4 Peters, 7. 

The plaintiffs then proved a title in them, by regular con- 
veyances, from the children and heirs of Roger Morris and 
Mary his wife, they being deceased; having also proved that 
the persons under whom the said title. was held, were such chil- 
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dren and heirs. Roger Morris and Mary his wife were at- 
tainted by an act of the legislature of New York, passed 22d 
October 1779. 

The plaintiffs gave in evidence by several witnesses, and by 
the production of receipts for rent, that Roger Morris, for se- 
veral years before the war of the revolution, was in possession 
of certain lots, part of the estate held by Mary his wife at the 
time of her marriage, and when the marriage settlement deed 
was executed; one of which lots, No. 5, was that for which 
this ejectment was instituted. 

Joseph Crane proved that his father lived on the farm now 
occupied by the defendant, part of lot No. 5, under Roger 
Morris, from before the war of the revolution; and continued 
in the occupation thereof until his death. 

A deed from the commissioners of forfeited estates, executed 
according to the act of assembly of New York, passed 22d 
October 1779, produced by the defendant, on notice, was read 
in evidence; by which the said commissioners, on the Ist day 
of June 1780, conveyed the premises in question, being part 
of No. 5 in this suit, to John Crane; who, on the 26th day of 
September 1826, conveyed the same by deed, produced on 
the same notice, to the defendant. 

Upon these proofs the plaintiff rested his case. The coun- 
sel for the defendant thereupon objected, and insisted that 
unless the deed called a marriage settlement deed was accom- 
panied or preceded by a lease, the plaintiff could not recover 
in this action; that without a lease, the said deed could only 
operate as a deed of bargain and sale; and the statute of uses 
would only execute the first use to the bargainees, Johanna 
Philipse and Beverley Robinson, who took the legal estate in 
the land; and that the plaintiff could not recover without pro- 
ducing the lease or accounting for its non-production. 

And because no lease had been produced, and no evidence 
given to account for its non-production, the counsel for the de- 
fendant moved the circuit court to non-suit the plaintiff; but the 


‘said circuit court, before the said justice and judge, then and 


there overruled the said objection, and refused to grant the said 
motion for a non-suit, and decided that the said plaintiff was 
entitled to recover without producing any lease, or accounting 
for its non-production, inasmuch as the recital in the release 
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was evidence of such a lease having been executed; to which 
said opinion and decision of the said circuit court the counsel 
for the said defendant, then and there on the said trial, ex- 
cepted. And thereupon the counsel for the said defendant, to 
maintain and prove the said issue on his part, produced and 
read in evidence conveyances by way of lease and release sev- 
erally, dated 26th September 1765, and 18th September 1771; 
which were given in evidence. The leases were executed by 
Roger Morris, and by Roger Morris and Mary his wife, for- 
merly Mary Philipse; and the releases by Roger Morris and 
wife, to William Hill, Joseph Merrit, and James Rhodes. 
These deeds did not mention or profess to be made under or in 
pursuance of any deed or deeds of marriage settlement, or that 
they were made in the execution of any power. And by the 
releases Roger Morris covenanted for himself and his heirs, 
that he was lawfully seised of the premises granted in fee sim- 
ple, and that he had good right, full power, and lawful author- 
ity, to grant, bargain, and sell the same as aforesaid; and the 
said releases also contained the usual covenants for quiet enjoy- 
ment, against all former incumbrances; and grants of general 
warranty and for further assurance. The parties of the first 
part in the said releases were described as follows: 

‘«¢ Between the honourable Roger Morris, of the city of New 
York, Esquire, and Mary his wife, late Mary Philipse, one 
of the daughters and devisees of the honourable Frederick 
Philipse, Esquire, deceased, of the one part:” and the de- 
scription of the land granted, commenced as follows, to wit: 
‘all that certain farm and plantation, situate, lying, and being 
in the county of Duchess aforesaid, and known and distin- 
guished by farm number thirty-six of lot number five, of the 
lands formerly granted by letters patent to Adolph Philipse, 
Esquire; from whom the same descended to the said Frederick 
Philipse, Esquire, as his heir at law; the lands so granted by 
the same letters patent, being usually called and known by 
the several names of Fredericksburgh, and Philipse upper 
patent, which said farm or plantation, number thirty-six, 
begins,”’ &c. 

The counsel for the defendant then read in evidence a deed 
of partition executed by the devisees of Frederick Philipse, 
before the intermarriage of Roger Morris and Mary Philipse, 
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and Henry Beekman and others, executed January 18, 1758, 
by which the boundary line between the patent to Adolph 
Philipse and colonel Henry Beekman was declared and estab- 
lished. Also, an exemplification of a deed dated 18th Feb- 
ruary 1771, between Roger Morris and others, relative to the 
limes of the patent to Adolph Philipse, and those of other 
patents for adjoining lands. 

The counsel for the defendant then produced and read in 
evidence, certain improving leases for life, executed by Roger 
Morris and Mary his wife, for parts of the land held by the 
said Mary under the patent to Adolph Philipse, and the deed 
of partition. ‘These leases were severally dated on the 23d 
October 1765, on the 21st day of June 1773, 16th June 1773. 

The counsel for the defendant then produced and read in 
evidence, the books of records from the office of the register of 
the city and county of New York; from which it appeared 
that deeds and conveyances of land (as well as various other 
instruments in writing) had been acknowledged by the grantors, 
or proved by the subscribing witness, and recorded from a 
period anterior to the year 1758 down to the close of the war 
of the revolution; and that during the whole period of the 
war, except from March to September, in the year 1783, deeds 
had been acknowledged or proved, and recorded; but from 
Mareh 1, 1783, to March 17, 1784, no deeds had been record- 
ed; some of which were acknowledged or proved before the 
members of his majesty’s council, others before aldermen 
of the said city; some before masters in chancery, and others 
before the judges of county courts in other counties: and it 
also appeared that deeds of lands, in other counties of the state, 
were recorded in the city and county of New York; and it 
also appeared, as to the deeds proved, before and after the 
close of the war (and of the last class a considerable number 
had been proved before Judge Hobart), that the certificates of 
proof stated the delivery, as well as the execution of the deed. 

The particular character of the deeds and conveyances was 
not examined into or stated; but the records were produced 
for the purpose of showing the fact of the proving and record- 
ing of deeds and conveyances, and the form or manner in 
which it was done. 

And thereupon the plaintiff read in evidence a part of the 
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deposition of Thomas Barclay, in which he testified that he 
knew Colonel Roger Morris, and his wife Mary, about the 
year 1759; they were then married, and lived in the city of 
New York. 

And hereupon, the proofs having closed, and the counsel 
for both parties having summed up the said cause to the jury, 
the counsel for the plaintiff submitted to the said circuit court 
the following points: 

1. That the acts or declarations of the parties to the settle- 
ment, after the birth of the children, form no ground of pre- 
sumption in this action against the delivery of the settlement 
deed. 

2. That Roger Morris stood in the character of a grantee 
in that deed, and that a possession of the deed by him is evi- 
dence of its delivery, because the settlement gave him a larger 
interest in the lands than his mere marital rights. 

3. That the actual signing and sealing of this deed by Be- 
verley Robinson and Johanna Philipse, as well as by the other 
parties, and the attestation by the subscribing witnesses, that 
the deed was signed, sealed, and delivered in their presence, 
by all the parties, as proved on the part of the plaintiff, are in 
judgment of law complete evidence of such delivery, and of an 
acceptance of the estates therein granted and limited. 

And thereupon the counsel for the defendant submitted to 
the said circuit court, the following points in writing, on the 
question of a delivery of the settlement deed of January 13, 
1758; upon which points the said counsel prayed the said cir- 
cuit court to charge and instruct the jury, as matters of law 
arising upon the proofs and allegations of the parties. 

I. That it was necessary to the validity of the deed that it 
should have passed into the hands of the trustees, or one of 
them, or some person for them, with the intent that it should 
take effect as a conveyance. 

(2.) It is not enough that the trustees, as well as the other 
parties, signed and sealed, unless the deed was also delivered 
to and accepted by them, or some person on their behalf. 

II. The evidence arising from the ,proof of the deed by 
William Livingston, in 1787, is no stronger than that arising 
from the proof of the hand-writing and death of the subscrib- 
ing witnesses. 
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(2.) In either case it is only prima facie evidenee, or evi- 
dence from which a delivery may be presumed, and may be 
rebutted by direct or circumstantial evidence, which raises a 
contrary presumption. 

III. That in the absence of all proof, that the trustees, or any 
other person for them, ever had the deed, and there being no 
proof of 2 holding under it, the fact that the deed came out of 
the hands of Morris, in 1787, is sufficient of itself to rebut any 
presumption of a delivery arising from the proof of the deed 
by William Livingston, or the proof of the hand-writing and 
death of the subscribing witnesses. 

IV. If the jury, from the evidence, believe that the deed 
was signed and sealed on the day of its date, and that all Wil- 
liam Livingston and Sarah Williams witnessed was what took 
place at that time, and that the deed was not delivered before 
the execution of the Beekman deed, on the 18th of January 
1758, then there is no evidence of a delivery. 

(2.) It being conceded by the plaintiff’s counsel, that the 
deed was not delivered at the time of the execution of the 
Beekman deed, on the 18th of January 1758, then, if the jury 
believe the deed was signed, sealed and witnessed, on the day 
it bears date, there is no evidence of a delivery. 

(3.) If the jury believe the deed was not delivered on the 
day it was signed, sealed, and witnessed, then there is no evi- 
dence of a delivery. 

V. The acts and omissions of Morris and wife, so far as 
they go to induce the belief that the deed was not perfected 
by a delivery, are of the same force and effect against the chil- 
dren and their grantee, as they would be against Morris and 
wife themselves, 

VI. The jury, in judging of the acts said to be hostile to 
the settlement deeds, if they may determine with what intent 
those acts were done, must gather that intent from the acts 
themselves. 

VII. Although the deeds to Hill, Merritt, and Rhodes, 
would, in law, be a good execution of the power contained in 
the settlement deed, supposing that to have been duly deliver- 
ed; yet upon the question whether that deed was or was not 
perfected by a delivery, those deeds contain evidence that the 
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parties were acting as the owners of the land in fee, and not 
as tenants for life executing a power. 

VIII. The evidence upon the one side or the other should 
not be submitted to the jury as prima facie or presumptive 
evidence, either for or against a delivery; but the jury should 
consider and weigh the whole evidence together, and from the 
whole, determine whether or not the deed was delivered. 

And thereupon the opinion of the said circuit court upon 
the points submitted on the part of the defendant was delivered 
in substance as follows: 

To the first point, and the second branch of it, the said 
court gave the instructions as asked on part of the defendant. 

Upon the second of the said points, the said circuit court 
overruled and refused to give the same to the jury; to which 
said opinion and decision of the said circuit court, the counsel 
for the defendant, then and there on the said trial, also ex- 
cepted. 

Upon the second branch of the said second point, the said 
circuit court gave the instructions as follows: the proof by 
Wiliiam Livingston, and the proof of the hand-writing and 
death of the witnesses, are only prima facie evidence, from 
which a delivery may be presumed, and may be rebutted by 
direct or circumstantial evidence, which raises a contrary pre- 
sumption. 

Upon the said third point, the said circuit court overruled 
and refused to give the instructions therein prayed for to the 
jury; to which said decision and opinion of the said circuit 
court, the counsel for the defendant, then and there on the 
said trial, also excepted. 

Upon the said fourth point, the said circuit court overruled 
and refused to give the instructions therein prayed for as mat- 
ter of law, but that it was evidence for the consideration of the 
jury; to which said opinion and decision of the said circuit 
court, the counsel for the defendant, then and there on the 
said trial, also excepted. 

Upon the second branch of the said fourth point, the said 
court overruled and refused to give the instruction therein pray- 
ed for to the jury, saying that such supposed concession was 
denied by the plaintiff’s counsel, and they refused to give any 
instruction thereon; to which said opinion and decision of the 
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said circuit court, the counsel for the defendant, then and there 
on the said trial, also excepted. 

Upon the third branch of the said fourth point, the said cir- 
cuit court overruled and refused to give the instruction therein 
prayed for to the jury; to which said opinion and decision of 
the said circuit court, the counsel for the defendant, then and 
there on the said trial, also excepted. 

Upon the said fifth point, the said circuit court gave the in- 
struction, as prayed for, to the jury. 

Upon the said sixth point, the said circuit court overruled 
and refused to give the instruction therein prayed for to the 
jury, without adding to the said point the following words, 
to wit, “connected with the other evidence in the cause;” 
and with that addition, gave the said instruction to the jury; 
to which said opinion and decision of the said circuit court, 
the counsel for the defendant, then and there on the said trial, 
also excepted. 

Upon the said seventh point, the said circuit court overruled 
and refused to give the instruction as prayed, but gave the in- 
struction following: ‘although the deeds to Hill, Merritt, 
and Rhodes, would in law be a good execution of the power 
contained in the settlement deed, supposing that to have been 
delivered; yet, upon the question of whether that deed was or 
was not perfected by delivery; those deeds are competent evi- 
dence, from which the jury may judge whether Morris and 
his wife intended to act as if no marriage settlement had been 
executed, or under the power contained in the marriage set- 
tlement;”’ to which said opinion and decision of the said cir- 
cuit court the counsel for the defendant, then and there on the 
said trial, also excepted. 

Upon the said eighth point, the said circuit court overruled 
and refused to give the instruction therein prayed for to the 
jury; to which said opinion and decision of the said circuit 
court, the counsel for the defendant, then and there on the 
said trial, also excepted. 

And the opinion of the said circuit court, upon the points 
submitted by the counsel for the plaintiff, was delivered in 
substance as follows, to wit: 


Upon the first of those points, that the acts of Morris and 
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wife were proper evidence to be considered by the jury in 
determining whether the settlement deed was delivered or not. 

Upon the second of those points, that, strictly speaking, 
Morris could neither be considered as grantor or grantee in 
the settlement deed, and therefore the mere possession of the 
deed by him was no affirmative proof on either side as to the 
fact of delivery; to which said opinion and decision of the 
said circuit court, the counsel for the defendant, then and 
there on the said trial, also excepted. 

Upon the third of those points, that if by ‘‘ complete evi- 
dence,”’ it was intended that the plaintiff’s evidence was con- 
clusive, or such as could not be controverted, the said instruc- 
tion should not be given to the jury. 

The jury found a verdict for the plaintiff in the ejectment, 
and judgment having been entered thereon, the defendant 
prosecuted this writ of error. 

The case was argued by Mr Beardsley and Mr Hoffman for 


the plaintiff in error; and by Mr Ogden and Mr Wirt for the 
defendant. 


The counsel for the plaintiff in error presented the following 
points for the consideration of the court, which were fully ar- 
gued by the counsel for the defendant. 

The plaintiff below should have been nonsuited. 

1. Unless the marriage settlement release of 1758, was ac- 
companied or preceded by a lease, it could only operate as a 
deed of bargain and sale, and the statute of uses could only 
execute the first use. 

2. The recital of a lease in the release, was competent evi- 
dence to prove that a lease was originally executed, but was 
not, until the non-production of the lease was accounted for, 
competent evidence of the contents of such Jease. The lease 
therefore should have been produced or its non-produetion 
accounted for. 

The court erred in instructing the jury ‘¢ that strictly speak- 
ing Morris could neither be considered as grantor or grantee 
in the settlement deed. ”’ 

The court erred in instructing the jury that the mere possess- 
ion of the deed by Morris was no affirmative proof on either 
side as to the fact of delivery. 
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The court erred in refusing to instruct the jury that the evi- 
dence arising from the proof of the settlement deed by William 
Livingston, in 1787, was no stronger than that arising from 
the proof of hand writing and death of the subscribing wit- 
nesses. 

The court erred in refusing to instruct the jury that in the 
absence of all proof that the trustees, or any other person for 
them, ever had the settlement deed, and there being no proof 
of a holding under it, the fact that it came out of the hands of 
Morris in 1787, is sufficient of itself, to rebut any presumption 
of a delivery arising from the proof of the deed by William 
Livingston, or the proof of the hand writing and death of the 
subscribing witnesses. 

The court erred in refusing to instruct the jury, that if they 
believed the deed was signed and sealed on the day of its date, 
and that all William Livingston and Sarah Williams witnessed 
was what took place at that time, and that the deed was not 
delivered before the Beekman deed on the 18th January 1758; 
then there was no evidence of a delivery. 

The court erred in refusing to instruct the j jury, that if they 
believed the deed was not delivered on the day it was signed, — 
sealed and witnessed, then there was no evidence of a delivery. 

The court erred in refusing to instruct the jury, ungualifi- 
edly, that in judging of the acts said to be hostile to the deliv- 
ery of the settlement deed, if they were to determine the 
intent with which those acts were done, they must gather that 
intent solely from the acts themselves. 

The court erred in refusing to instruct the jury, that the 
deeds to Hill, Merritt and Rhodes, contained evidence that the 
parties were acting as owners of the land in fee, and not as 
tenants for life. 

The court erred in refusing to instruct the jury, that they 
should not look at the evidence upon one side or the other, as 
- prima facie or presumptive evidence, either for or against a 
delivery; but that they should consider and weigh the whole 
evidence together, and, from the whole, determine whether or 
not the deed was delivered. 


Mr Justice Srory delivered the opinion of the Court. 
Many of the questions which have been discussed in this 
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case arose in the suit of Carver v. Jackson, ex dem. of Astor 
et al., 4 Peters’s Rep. 1; which was founded upon the same 
title, and substantially upon the same evidence as is presented 
in the present record. As upon a deliberate review we are 
entirely satisfied with the opinion and judgment pronounced 
on that occasion (which was indeed most thoroughly and 
anxiously considered), we do not propose to go at large into 
the reasoning now; but to confine ourselves to the new grounds 
of argument, which have been so earnestly pressed upon the 
court, and to the instructions prayed and refused, or given by 
the circuit court to the prejudice of the plaintiff in error. 

In the progress of the cause, after the plaintiff had given the 
evidence in support of his cause, the counsel for the defendant 
insisted, “ that unless the deed, called the marriage settlement 
deed, which was given in evidence, was accompanied or pre- 
ceded by a lease, the plaintiff could not recover in this action; 
that without a lease, the said deed could only operate as a bar- 
gain and sale, and the statute of uses could only execute the 
first use to the bargainees, Johanna Philipse and Beverley 
Robinson, who took the legal estate in the land, and that the 
plaintiff could not recover without producing the lease, or 
accounting for its non-production. And because no lease had 
been produced, and no evidence given to account for its non- 
production, the counsel for the defendant moved the circuit 
court to nonsuit the plaintiff; but the circuit court overruled the 
objection, and refused to grant the motion for a nonsuit; and 
decided that the plaintiff was entitled to recover without pro- 
ducing any lease, or accounting for its non-production, inasmuch 
as the recital in the release was evidence of such a lease having 
been executed;’’ to which opinion and decision the defendant 
excepted. This constitutes the subject matter of the first 
ground, ‘now assigned for error on behalf of the defendant be- 
fore this court. 

It might be a sufficient answer to the motion for a nonsuit, 
to declare that the circuit court had no authority whatsoever 
to order a peremptory nonsuit against the will of the plaintiff. 
This point has been repeatedly settled by this court, and is not 
now open for controversy. Doe d. Elmore v. Grymes, 1 
Peters, 469. D’Wolf v. Rabaud, 5 Peters, 476. But inde- 
pendent of this ground, which would be conclusive, there 
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is another which seems equally so; and that is, that it called 
upon the court to decide upon the nature and effect of the 
whole evidence introduced in support of the plaintiff’s case, 
part of which was necessarily of a presumptive nature, and 
capable of being urged with more or less effect to the jury. 
It is to be recollected that the marriage settlement deed was 
dated and purported to be executed in January 1758, and 
was designed to operate as a conveyance by way of lease 
and release, and the sole object of the lease was to give effect 
to the release, as a common law conveyance, and not as a mere 
bargain and sale. It stated, “that in consideration of a mar- 
riage intended to be had and solemnized between the said 
Roger Morris and Mary Philipse (two of the parties to the 
indenture), and the settlement hereafter made by the said Roger 
Morris on the said Mary Philipse, and for and in considera- 
tion of the sum of five shillings, &c. &c., the said Mary Phil- 
ipse hath granted, &c. and by these presents doth grant, &c. 
unto the said Johanna Philipse and Beverley Robinson (the 
trustees under the settlement), in their actual possession, now 
being by virtue of a bargain and sale to them thereof, made 
for one whole year, by indenture bearing date the day next 
before the day of the date of these presents, and by force of 
the statute for transferring of uses into possession, and to 
their heirs, all those several lots, &c. &c.”? The recital, there- 
fore, explicitly admits the existence of the lease and the pos- 
session under it, and bound the parties, as well as those who 
as privies claim under them. It will be recollected also, that 
the trial of the present case was in June 1830, upwards of 
seventy years after the date of the lease, which was confessedly 
an instrument of a fugitive and temporary nature, and in- 
tended to serve merely as a means of giving full operation to 
the release. Under such circumstances, if no other objection 
existed to the title, the lapse of time would alone be sufficient 
to justify a presumption of its due execution and loss, and non- 
production by the plaintiff, proper to be left to the jury; and 
thus justify the court in refusing a nonsuit. In the case of 
Carver v. Jackson, this court observed that such a recital of a 
lease in a release, may, under circumstances, be used as evi- 
dence even against strangers. Thus, ‘‘if the existence and 
loss of the lease be established by other evidence, then the 
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recital .is admissible as secondary proof in the absence of more 
perfect evidence, to establish the contents of the lease. And 
if the transaction be an ancient one, and the possession has 
been long held under such release and is not otherwise to be 
accounted for, then the recital will, of itself, under such cir- 
cumstances, materially fortify the presumption, from lapse of 
time and length of possession, of the original existence of the 
lease.”” In the present case there was prima facie evidence of 
the due execution of the release, and evidence also of a pos- 
session by Morris and his wife of the premises in controversy 
for many years afterwards, consistent with, if not necessarily 
flowing from that instrument. Under such cireumstances it 
would have been unjustifiable on the part of the circuit court 
to have directed a nonsuit, the effect of which would have 
been to have excluded the jury from weighing the whole evi 
dence, even if the case had been against a party who was a 
stranger to the title. 

But the defendant is in no just sense a stranger to the title. 
He claims in privity of estate by a title derived from the 
state of New York, whose sole title is founded upon that of 
Morris and his wife, and is subsequent to the release. The 
general rule of law is, that a recital of one deed in another, 
binds the parties, and those who claim under them by matters 
subsequent. Technically speaking, such a recital operates as 
an estoppel, which works on the interest of the land, and binds 
parties and privies; privies in blood, privies in estate and 
privies in law. Between such parties, the original lease need 
not at any time be produced. The recital of it in the release, 
is conclusive. It is not offered as secondary, but as primary 
proof; not as presumptive evidence, but as evidence operating 
by way of estoppel, which cannot be averred against, and 
forms a muniment of the title. It is otherwise where the re- 
cital is offered against strangers claiming by an adverse title, or 
by persons claiming from the same parties by a title anterior 
and paramount. In such cases ‘he lease itself is the primary 
evidence; and its loss or non-production must be accounted for 
before the recital can be let in as secondary evidenee of its ex- 
ecution or contents. But even here (as has been already inti- 
mated), a long lapse of time furnishes a reasonable presump- 
tion of the loss. ‘The argument of the bar is, that the recital 
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may be conclusive of the existence of the lease in favour of 
the lessees, but not for or against any other persons claiming 
under them by distinct conveyances. If the recital be conclu- 
sive in favour of the lessees, it must be equally conclusive in 
their favour as releasees, since the latter works upon the pos- 
session acquired under the lease. [But in truth, the recital as 
an estoppel binds all privies, where claiming by the same or 
by a distinct instrument. It is the privity which constitutes 
the bar, and not the fact of taking by the very deed which 
contains the recital. It is also said that the recital of a lease 
in a release, is competent evidence to prove that the lease was 
originally executed; but not until its non-production is ac- 
counted for, competent evidence of the contents of the lease. 
If the recital of a lease be admitted to be good evidence of 
the execution, it must be good evidence of the execution of 
the very lease stated in the recital, and of the contents, so far 
as they are stated therein, for they constitute its identity. 
But the argument itself, can apply only where the recital is 
‘ offered as secondary evidence. In the present case it is offered, 
not as secondary, but as primary and conclusive. 

This whole subject underwent a more elaborate considera- 
tion of this court in the case of Carver v. Jackson, and the 
doctrine now asserted, was reasoned out, both upon principle 
and authority. The language of the court upon that occasion 
was, ‘* we are of opinion, not only that the recital of the lease 
in the deed of marriage settlement was evidence between these 
parties (and the present defendant is in a similar predicament), 
of the original existence of the lease, but that it was con- 
clusive evidence between these parties, of that original ex- 
istence; and superseded the necessity of introducing any other 
evidence to establish it.” And after a review of the authori- 
ties, it was added, ‘‘ we think then, that upon authority, the 
recital of the lease in the deed of release, in the present case, 
was conclusive evidence upon all persons claiming under the 
parties in privity of estate, as the present defendant in eject- 
ment does claim. And independently of authority, we should 
have arrived at the same result upon principle; for the recital 
constitutes a part of the title, and establishes a possession un- 
der the lease necessary to give the release its intended opera- 
tion. It works upon the interest in the land, and creates an 
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estoppel, which runs with the land against all persons in pri- 
vity under the releasees. It was as much a muniment of the 
title, as any covenant therein running with the land.” And 
it was then added, “this view of the matter dispenses with the 
necessity of examining all the other exceptions as to the na- 
ture and sufficiency of the proof of the original existence and 
loss of the lease, and of the secondary evidence to supply its 
place. ”” 

In every view of the matter, then, the non-suit was properly 
denied. 

The next error assigned grows out of an instruction to the 
jury, asked of the courts by the counsel for the plaintiff. The 
prayer was, ‘¢that Roger Morris stood in the character of a 
grantee in the deed (the settlement), and that a possession of 
the deed by him is evidence of its delivery, because the settle- 
ment gave him a larger interest in the lands, than his mere 
marital rights.” The court refused to give this instruction, 
and declared that, ‘¢ strictly speaking, Morris could neither be 
considered as grantor or grantee in the settlement deed, and 
therefore the mere possession of the deed by him was no 
affirmative proof on either side, as to the fact of delivery;’’ to 
which opinion and decision the counsel for the defendant ex- 
cepted. It is somewhat singular that the defendant should 
have excepted to the refusal to grant the prayer asked by the 
plaintiff, since the remarks made by the court seem to have 
been rather reasons for the refusal, than an instruction to the 
jury; and if those reasons were not well founded, it was no 
prejudice to the defendant. But waving this consideration, 
let us see if the circuit court was wrong in stating that, strictly 
speaking, Morris could neither be considered as grantor or 
grantee in the settlement. The plaintiff contended that he 
was exclusively grantee, and the defendant’s counsel now con- 
tend that he was exclusively grantor. This is a point which 
must be decided by an examination of the terms of the settle- 
ment deed. That a husband, even before marriage, may, in 
virtue of the marriage contract have inchoate rights in the 
estate of his wife, which, if the marriage is comsummated, 
will be protected by a court of equity against any antecedent 
contracts and conveyances secretly made by the wife in fraud 
of those marital rights, may be admitted; but they are mere 
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equities, dnd in no just sense constitute any legal or equitable 
estate in her lands or other property antecedent to the marriage. 
In the present settlement deed, which is by indenture tripar- 
tite, Mary Philipse purports to be the party of the first part, 
Roger Morris of the second part, and Johanna Philipse and 
Beverley Robinson (the trustees) of the third part. Mary 
Philipse alone, without any co-operation on the part of Mor- 
ris, purports to grant, and does grant to the trustees, all the 
land mentioned in the deed (including the premises in contro- 
versy) as her own property, upon certain uses specified in the 
habendum, and among others after the marriage, to the use of 
herself and her husband during their joint lives and the life of 
the survivor of them, with certain subsequent uses and powers, 
not material to be mentioned. If the settlement deed stopped 
here, the case would be too plain to admit of doubt. Mary 
Philipse must, in law, be deemed the sole grantor of the lands, 
and the trustees and Morris must be deemed grantees, and to 
take in that character exclusively. In the close of the inden- 
ture is the following clause: ‘‘and the said Roger Morris, 
for and in consideration of the premises, and the sum of five 
shillings, &c., doth hereby for himself, his heirs, executors and 
administrators, covenant, promise, grant and agree, to and 
with the said Johanna Philipse and Beverley Robinson, their 
and each of their heirs, &c. &c. that in case the said Mary 
Philipse shall survive him, the said Roger Morris, that then, 
and in such case, immediately after his death, all and singu- 
lar the moneys and personal estate whatsoever, whereof he 
shall die possessed, shall be accounted the proper money and 
estate of the said Mary Philipse during her natural life, and 
after her decease, in case there be no issue begotten between 
the said Roger Morris and Mary Philipse, that then the said 
moneys and personal estate shall and may be had and taken by 
the executors and administrators of the said Roger Morris, &c.; 
but if such child or children shall survive the said Roger Mor- 
ris and Mary Philipse, then the said moneys and estate to be 
_ divided among them in such shares and proportions as he, the 
said Roger Morris, shall think fit at any time hereafter, by his 
last will and testament, or otherwise, to order and direct.”’ It 
is obvious from the language of this clause, that it can operate 
only by way of covenant. It conveys no present interest in 
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any personal property whatsoever; and affects to dispose only 
of the moneys and personal estate of which Morris shall die 
possessed, at whatever time they may have been acquired. It 
leaves him at full liberty to dispose of all the personalty that 
he shall at any time possess during his life time, toties quoties. 
As a grant, it would be utterly void from its uncertainty. As 
a covenant, it has a sensible and just operation in favour of the 
trustees. In legal contemplation, then, this clause makes 
Morris, strictly speaking, only a covenantor, and not a grantor. 
But as to the real estate passed to the trustees by the indenture, 
to which alone the instruction could properly apply, he was 
clearly a mere grantee. If, therefore, there was any error in 
the circuit court on this point, it was not an error prejudicial 
to the defendant, but to the plaintiff, as to its bearing on the 
question of the possession and delivery of the settlement deed. 
But looking to the whole provisions of that deed, it might 
well be stated, that strictly speaking, Morris could neither be 
considered as grantor or grantee. He was not grantor in any 
sense, except as to the personalty, and as to that, he was pro- 
perly a covenantor. And, technically speaking, at the time 
of the execution of the deed, the trustees were the grantees in 
the deed, though by the operation of the statute of uses, the 
use to Morris, carved out of their seisin, drew to it the seisin 
and possession of the estate, as soon as that use, by his subse- 
quent marriage, had a legal existence. Under sueh circum- 
stances, the direction that the mere possession of the deed by 
Morris was no affirmative proof, on either side, of the fact of 
the delivery, was at least as favourable to the defendants as the 
law would justify; and consequently, he has nothing to com- 
plain of. 

We now come to the instructions asked of the court by the 
counsel for the defendant. And, in the first place, it is argued, 
that the court erred in refusing to instruct the jury that * the 
evidence arising from the proof of the deed of William Liv- 
ingston in 1787, is no stronger than that arising from the 
proof of the hand-writing and death of the subscribing wit- 
nesses.”” But this instruction, so asked, is not upon any 
matter of law, but upon the mere weight of evidence, which 
the court was not bound to give, and which was matter for 
the proper consideration of the jury. But if it had been 
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otherwise, we are not prepared to admit that the instruction 
ought to have been given. The solemn probate of a deed by 
a witness upon oath before a magistrate, for the purpose of 
having it recorded, and the certificate of the magistrate of its 
due probate upon such testimony, are certainly entitled to more 
weight as evidence, than the mere unexplained proof of the 
hand-writing of a witness after his death. The one affords 
only a presumption of the due execution of the deed from the 
mere fact, that the signature of the witness is to the attestation 
clause; the other is a deliberate affirmation by the witness, 
upon oath, before a competent tribunal, of the material facts to 
prove the execution. And there were, in the present ease, 
circumstances which gave an enhanced value and weight to 
this probate. 

In the next place, it is argued that the court erred in refus- 
ing to give the instruction, ‘‘ that in the absence of all proof, 
that the trustees, or any person for them, ever had the deed, 
and there being no proof of a holding under it, the fact that 
the deed came out of the hands of Morris in 1787, is suffi- 
cient, of itself, to rebut any presumption of a delivery arising 
from the proof of the deed by William Livingston, or the 
proof of the hand-writing and death of the subscribing wit- 
nesses.”? ‘This instruction plainly called upon the court to 
decide mere matters of fact, which were in controversy before 
the jury, and upon the assumption of such matters of fact to 
direct the jury that they rebutted other matters of fact. It 
was no part of the duty of the court to decide upon the rela- 
tive weight and force of these facts. They exclusively be- 
longed to the jury; and the instruction was properly refused. 

The same answer may be given to the refusal to give the 
instructions prayed for in all the various branches embraced 
in the fourth instruction of the defendant. They are as, fol- 
lows: 1. *¢ If the jury, upon the evidence, believe that the 
deed was signed and sealed on the day of its date, and that 
William Livingston and Sarah Williams witnessed what took 
place at that time, and that the deed was not delivered before 
the execution of the Beekman deed, on the 18th of January 
1758, then there is no evidence of a delivery.”” 2. ‘It being 
conceded by the plaintiff’s counsel, that the deed was not de- 
livered at the time of the execution of the Beekman deed, on 
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the 18th of January 1758, then if the jury believe the deed 
was signed, sealed and witnessed on the day it bears date, 
there is no evidence of a delivery.”? 3. ‘If the jury believe 
the deed was not delivered on the day it was signed, sealed 
and witnessed, then there is no evidence of a delivery.”’ 

The supposed concession by the plaintiff’s counsel, was utterly 
denied by them at the time; and of course was properly deemed 
by the court as out of the case. The whole scope of all these 
instructions was to call upon the court to decide, as matter of 
law, upon the evidence before the jury, what portion of it was 
or was not proof of a delivery of the deed, and how far certain 
supposed facts controlled or might control the effect of all the 
other evidence upon the same point. There was positive evi- 
dence before the jury of the delivery of the deed, from the 
probate of it by Governor Livingston before Judge Hobart. 
How then could the court be called upon to say, that there 
was no evidence? The circumstances alluded to, and hypo- 
thetically put in the instructions, were certainly proper to be 
left to the jury, if found by them to be true, to rebut this evi- 
dence. They were matter for comment and argument to the 
jury, by counsel, upon this vital question in the cause. But 
the court had no right to say, that they would, or ought to 
overcome all other evidence in the case of the delivery of the 
deed. The jury were not to be told as matter of law, that if 
they found or believed one fact, there was no evidence of an- 
other independent fact; or because the deed was not delivered 
on a particular day, therefore there was no evidence of a de- 
livery at all. They were to judge of the fact of delivery from 
all the circumstances of the case. It was their exclusive pro- 
vince; and it was no part of the duty of the court to instruct 
them, however it might advise them, in respect to the weight 
of conflicting evidence, or the inferences which they should 
deduce from one fact to decide their belief of another. These 
instructions were, therefore, properly refused; and, indeed, 
some of them are open to even more serious objections, as 
logical deductions upon mere matters of fact. The conclusions 
do not necessarily flow from the premises. 

The next objection is, that the court refused to instruct the 
jury that, ‘¢in judging of the acts said to be hostile to the set- 
tlement deed, if they may determine with what intent these 
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acts were done, they must gather that intent from the acts them- 
selves.”’ The refusal was not unqualified, for the court gave 
the instruction with the addition of the words ‘connected 
with the other evidence in the cause.”’ 

In our opinion, the instruction, without the qualification, was 
properly refused. In cases where the interests of third persons 
may be affected by the acts of others—where, as in the present 
case, the rights of children are to be affected by the acts of parents, 
it is most material to ascertain the intent with which these acts 
were done. The intent may restrain, enlarge or explain the acts, 
so as to change their whole effect in point of evidence. The 
acts done with one intent may press strongly in point of pre- 
sumption one way; with another intent, they may afford an 
equally cogent presumption the other way. How is this 
intent to be ascertained? It may, indeed, accompany and 
qualify the acts; but it may, on the other hand, arise and be 
exclusively provable by extrinsic circumstances. Are these 
extrinsic circumstances to be shut out from the cause, if they 
are the sole means of demonstrating the intent? If not, upon 
what ground are they to be excluded, when they may confirm 
or qualify or repel any inferences of intent deducible, ordinarily, 
from the acts standing alone? No rule of evidence exists, 
which, in our judgment, could justify such a proceeding; and 
no authority has been cited, at the bar, in favour of its adoption. 
One of the grounds of argument at the bar is, that the hostile 
acts relied on arose from the execution of certain deeds of 
lease and release, the intent of which might be gathered from 
the contents of the writings. But the question was not what 
were the contents of these deeds, as matters of legal construc- 
tion, but what was the intent with which they were made; or 
rather what was the estate out of which Morris and wife (the 
grantors) intended to carve them. Were they designed to be 
an execution of the powers and authority under the settlement 
deed? Or, if an excess of these powers, were they intended 
not to be hostile to the interests conferred by that deed? Or 
were they solely and designedly an exercise of the general 
rights of husband and wife over the estate of the latter, unfet- 
tered by any settlement? Their direct operation was not in 
controyersy. They were introduced for a collateral purpose, 
as matters of presumption against the validity of the settle- 
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ment deed as an executed conveyance. The intent, then, was 
open to proof as matter in pais; and all the evidence, legally 
conducing to establish it, was to be considered by the jury in 
connexion. But the instruction does not allude to any deeds 
whatsoever. It is in the most general terms, and speaks of 
acts which may as properly refer to any other thing done 
in pais, as to solemn conveyances. This subject was dis- 
cussed very much at large in Carver v. Jackson, and the 
result to which the court arrived, was precisely the same as 
is now indicated. 

The next objection is, that the court refused to instruct the 
jury, that ‘although the deeds to Hill, Merrit, and Rhodes 
would in law be a good execution of the power coritained in 
the settlement deed, supposing that to have been duly deliver- 
ed; yet upon the question, whether that deed was or was not 
perfected by a delivery, these deeds contain evidence that the 
parties were acting as owners of the land in fee, and not as 
tenants for life executing a power.’ But the court gave the 
following instruction, that “although the deeds to Hill, Mer- 
ritand Rhodes would in law be a good execution of the power 
contained in the settlement deed, supposing that to have been 
delivered, yet upon the question whether that deed was or was 
not perfected by delivery, those deeds are competent evidence 
from which the jury may judge whether Morris and his wife 
intended to act as if no marriage settlement had been executed, 
or under the power contained in the marriage settlement.” To 
this instruction, so given, the defendant also excepted. The 
sole object of introducing the deeds to Hill, Merrit and 
Rhodes here referred to, (which were introduced on the part 
of the defendant) was to raise a presumption against the deli- 
very of the settlement deed. The argument seems to have 
been, that although those deeds might have been a fit and good 
execution of the power reserved to Morris and his wife by the 
settlement deed, yet the omission to make any reference to 
that power, or to state in those deeds that they were acting 
under and in virtue of a power, was evidence that they were 
acting, not under any power, but as owners of the fee. If 
they were acting as owners of the fee, then that circumstance 
afforded, pro tanto, a presumption against the delivery of the 
settlement deed; since parties acting under and entitled to act 
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solely under the power in that deed, would naturally refer to 
it as the foundation of their conveyances. Now, so far as the 
presumption would go, it was fairly and fully left to the jury 
as evidence, by the very instruction given to the court. 

But the instruction which was refused, called upon the court to 
go farther, and to decide as matter of law, that the parties were in 
fact acting as owners of the land in fee, and not as tenants for 
life, executing a power. Surely, it will not be pretended that 
in order to a due execution of a power, it is necessary that it 
should be recited or referred to in the executing instrument of 
conveyance. The form of the instruction prayed for admits 
this. It is sufficient that the power exists, and is intended to 
be executed; and that intent is matter in pais, to be collected 
from all the circumstances of the case. The deeds of Hill, 
Merrit and Rhodes, contain nothing on their face (as the in- 
struction prayed for concedes) which is inconsistent with or 
repugnant to the power in the settlement deed; and it de- 
mands of the court, notwithstanding, that in point of fact they 
were not executed under the power. This was matter of 
fact and intent, involved in the issue before the jury, and as 
such, exclusively for their decision. This very point under- 
went the most deliberate consideration of this court in the case 
of Carver v. Jackson, upon an exception taken to the charge 
of the court. It was then treated solely as a matter of fact, 
for the consideration of the jury; and from that view of it, we 
do not perceive the slightest reason to depart. 

The next and last objection relied on is, that the court refused 
to instruct the jury, that ‘‘ the evidence upon the one side or 
the other should not be submitted to the jury as prima facie or 
presumptive evidence, either for or against a delivery; but the 
jury should consider and weigh the whole evidence together, 
and from the whole determine whether or not the deed was 
delivered.”? ‘That the whole evidence was to be considered 
and weighed by the jury, upon the points in issue, was indis- 
putable and undisputed. The only question was, whether the 
defendant had a right to insist upon shutting out from the con- 
sideration of the jury the nature of the evidence, as prima facie 
proof, or otherwise, and to prescribe the order and manner in 
which it should be examined and weighed by them. We know 
of no principle of law upon which such a claim can be main- 
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tained. Whenever evidence is offered to the jury, which is 
in its nature prima facie proof, or presumptive proof, its cha- 
racter, as such, ought not to be disregarded; and no court has 
a right to direct the jury to disregard it, or to view it under a 
different aspect from that in which it is actually presented to 
them. Whatever just influence it may derive from that cha- 
racter, the jury have a right to give it; and in regard to the 
order in which they shall consider the evidence in a cause, 
and the manner in which they shall weigh it, the law has sub- 
mitted it to them to decide for themselves; and any inter- 
ference with this right, would be an invasion of their privilege 
to respond to matters of fact. The objection is therefore over- 
ruled. 

Upon the whole, the opinion of the court is, that the judg- 
ment of the circuit court ought to be affirmed, with costs. 


Mr Justice BALpwin dissented in writing. 


The opinion of Mr Justice Baldwin was not delivered to the 
reporter. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the southern 
district of New York, and was argued by counsel; on consi- 
deration whereof, it is ordered and adjudged by this Court, that 
the judgment of the said circuit court in this cause be, and the 
same is hereby affirmed, with costs. 
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The decisions of the court in the case of Carver v. Astor, 4 Peters, 1, and in Crane 
v. Morris, et al. ante, 598, affirmed. 

No court is bound, at the mere instance of the party, to repeat over to the jury 
the same substantial proposition of law, in every variety of form, which the 
ingenuity of counsel may suggest. It is sufficient if it is once laid down, in an 
intelligible and unexceptionable manner. 

Prima facie evidence of a fact, is such evidence as in judgment of law is suffi- 
cient to establish the fact; and if not rebutted, remains sufficient for the purpose. 
The jury are bound to consider it in that light; unless they are invested with 
authority to disregard the rules of evidence, by which the liberty and estate of 
every citizen are guarded and supported. No judge would hesitate to set aside 
their verdict and grant a new trial, if, under such circumstances, without any 
rebutting evidence, they disregard it. It would be error on their part, which 
would require the remedial interposition of the court. In a legal sense, then, 
such prima facie evidence, in the absence of all controlling evidence, or dis- 
crediting circumstances, becomes conclusive of the fact; that is, it should ope- 
rate upon the minds of the jury as decisive to found their verdict as to the fact. 
Such are understood to be the clear principles of law on this subject. 


ERROR to the Circuit Court for the southern district of New 
York, 

The pleadings and the facts in this case, with the addition 
of those particularly noticed in the opinion of the court, were 
the same with those in the preceding case of Crane v. Jack- 
son. 

On the trial in the circuit court, after both parties had closed 
their proofs, the counsel for the defendant submitted to the 
circuit court the following points in writing, on the ques- 
tion of a delivery of the settlement deed; upon which points 
the said counsel prayed the circuit court to charge and in- 
struct the jury as matters of law arising upon the proofs and 
allegations of the parties. 

I. It was necessary to the validity of the deed that it should 
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have passed into the hands of the trustees, or some person for 
them, with intent that it should take effect as a conveyance. 

2. Roger Morris was a grantor, or stood in the character of 
a grantor in that deed. 

3. The possession by Morris of one part of the deed does 
not in itself furnish any evidence of a delivery. 

II. The fact that Morris and wife were in possession of the 
land before the revolution, taking the rents and profits, is not 
in itself any evidence either for or against the validity of the 
deed; because they were entitled to the possession whether the 
deed was delivered or not. 

(2.) The holding from the marriage to the attainder, cannot 
be said to have been under the settlement deed, until it is first 
ascertained that the deed had been delivered. 

III. The evidence arising from the proof of the deed by 
William Livingston, is no more conclusive upon the question 
of a delivery of the deed, than that arising from. proof of the 
hand writing and death of the subscribing witnesses. 

(2.) In either case it is only prima facie evidence, or evi- 
dence from which a delivery may be presumed, and may be 
rebutted by direct or circumstantial evidence, which raises a 
contrary presumption. 

(3.) The evidence of a delivery, arising from the proof of 
the deed by William Livingston, and the proof of the hand- 
writing and death of the subscribing witnesses, is only pre- 
sumptive evidence, and may be rebutted by evidence of the 
same character. 

IV. In the absence of any direct evidence that the trustees, 
or any other person for them, ever had the deed, and the pos- 
session being equivocal in its character, the fact that the deed 
came out of the hands of Morris in 1787, is sufficient of itself 
to rebut any presumption of a delivery arising from the proof 
of the deed by William Livingston, or the proof of the hand- 
writing and death of the subscribing witnesses. 

(2.) If not sufficient of itself to destroy any presumption of 
a delivery, it is, at the least, evidence against a delivery, to be 
considered and weighed by the jury. 

V. If the jury, from the evidence, believe that the deed 
was signed and sealed on the day of its date, and that all Wil- 
liam Livingston and Sarah Williams witnessed was what took 
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place at that time, and that the deed was not delivered before 
the execution of the Beekman deed, on the 18th of January 
1758, then there is no evidence of a delivery. 

(2.) If the jury, from the evidence, believe that the deed 
was signed, sealed and witnessed on the day of its date, and 
that it was not delivered before the 18th of January 1758, 
then there is no evidence of a delivery. 

VI. The acts and omissions of Morris and wife, so far as 
they go to induce the belief that the deed was not perfected 
by a delivery, are of the same force and effect against the chil- 
dren and their grantee, as they would be against Morris and 
wife themselves. 

VII. Although the deeds to Hill, Merrit, and Rhodes, 
would, in Jaw, be a good execution of the power contained in 
the settlement deed, supposing it to have been duly deliver- 
ed; yet, upon the question whether that deed was or was not 
perfected by a delivery, those deeds are competent evidence 
from which the jury are to ju€ge whether Morris and wife 
acted as tentants for life, or as the owners of the land in fee. 

VIII. The evidence upon the one side or the other should 
not be submitted to the jury as prima facie or presumptive 
evidence either for or against a delivery, but the jury should 
consider and weigh the whole evidence together, and from the 
whole determine whether or not the deed was delivered. And 
thereupon, after the said cause had been summed up to the 
jury by the counsel for both parties, the opinion and decision 
of the said circuit court upon the said several points was de- 
livered in substance as follows, to wit: 

Upon the first point, the circuit court gave the instruction 
therein prayed for to the jury. 

Upon the second branch of the first point, the circuit court 
refused to give the instruction as prayed, saying that, strictly 
speaking, Morris could neither be considered as grantor or 
grantee in the settlement deed, and, therefore, the mere pos- 
session of the deed by him was no affirmative proof on either 
side as to the fact of delivery; to which decision of the circuit 
court the counsel for the defendant, then and there, on the 
trial, also excepted. 

Upon the second point, the circuit court gave the instruc- 
tion therein prayed for to the jury. 
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Upon the second branch of the said second point, the 
circuit court overruled and refused to give the instruction 
therein prayed for to the jury; to which said decision and 
opinion of the circuit court, the counsel for the defendant, 
then and there, on the said trial, also excepted. 

Upon the third point, and the second and third branches of 
the same, the circuit court gave the instruction therein prayed 
for to the jury. 

Upon the fourth point, the circuit court overruled and 
refused to give the instruction therein prayed for to the jury; 
to which said opinion and decision of the said circuit court, 
the counsel for the defendant, then and there on the said trial, 
also excepted. 

Upon the second branch of the said fourth point, the 
circuit court overruled and refused to give the instruction 
therein prayed for to the jury; the court considering Morris 
technically neither grantor nor grantee, and therefore the 
mere possession of the deed by Morris was no affirmative evi- 
dence either for or against the fact of delivery; to which said 
decision and opinion of the said circuit court, the counsel for 
the defendant, then and there, on the said trial, also excepted. 

Upon the fifth point, the said cireuit court overruled and 
refused to give the instruction therein prayed for to the jury; 
to which said decision and opinion of the said circuit court, 
the counsel for the defendant, then and there, on the said trial, 
also excepted. 

Upon the second branch of the said fifth point, the said cir- 
cuit court overruled and refused to give the instruction therein 
prayed for to the jury; to which said decision and opinion of 
the said circuit court, the counsel for the defendant, then and 
there, on the said trial, also excepted. 

Upon the sixth point, the said circuit court gave the instruc- 
tion therein prayed for to the jury. 

Upon the seventh point, the said circuit court gave the in- 
struction following: ‘‘although the deeds to Hill, Merritt, 
and Rhodes, would in law be a good execution of the power 
contained in the settlement deed, supposing it to have been 
duly delivered; yet, upon the question whether that deed was or 
was not perfected by a delivery, those deeds are competent evi- 
dence, from which the jury are to judge whether Morris and 
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his wife acted under the settlement deed, or as the owners of 
the land in fee, independent of the settlement deed; to which 
said decision and opinion of the said circuit court, the counsel 
for the defendant, then and there, on the said trial, also ex- 
cepted. 

Upon the eighth point, the said circuit court overruled and 
refused to give the instruction therein prayed for to the jury, 
and refused to submit the question of a delivery of the deed to 
the jury, in the manner or upon the principles stated in the 
eighth point, and said that the plaintiff had given prima 
facie evidence in support of his case, and such as was conclu- 
sive if uncontradicted; and that this must be contradicted or 
disproved by controlling evidence on the part of the defendant, 
or the plaintiff was entitled to recover; to which said opinion 
and decision of the said circuit court, the counsel for the de- 
fendant, then and there, on the said trial, also excepted. 


The case was argued by Mr Beardsley and Mr Hoffman for 
the plaintiff in error; and by Mr Ogden and Mr Wirt for the 
defendant. 

The counsel for the plaintiff in error presented in their ar- 
gument the following points for the decision of the court. 

The plaintiff below should have been non-suited. 

Unless the marriage settlement release of 1758 was ac- 
companied or preceded by a lease, it could only operate as a 
deed of bargain and sale, and the statute of uses could only 
execute the first use. 

The recital of a lease in the release, was competent evi- 
dence to prove that a lease was originally executed, but was 
not, until the non-production of the lease was accounted for, 
competent evidence of the contents of such lease. The lease, 
therefore, should have been produced or its non-production 
accounted for. 

The court erred in instructing the jury ¢¢ that strictly speak- 
ing Morris could neither be considered as grantor or grantee 
in the settlement deed;”’ the instruction should have been that 
Morris ‘* was a grantor or stood in the character of a grantor. 

The court erred in instructing the jury that the mere pos- 


session of the deed by Morris was no affirmative proof on either 
side as to the fact of delivery. 
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The court erred in refusing to instruct the jury that in the 
absence of any direct proof, that the trustees, or any other per- 
son for them, ever had the settlement deed, and the possession 
being equivocal in its character, the fact that it came out of the 
hands of Morris in 1787, was sufficient of itself to rebut any 
presumption of a delivery arising from the proof of the deed 
by William Livingston, or the proof of the hand writing and 
death of the subscribing witnesses, 

The court erred in refusing to instruct the jury that ‘in the 
absence of any direct proof, that the trustees, or any other per- 
son for them, ever had the settlement deed, and the possession 
being equivocal in its character, the fact that it came out of the 
hands of Morris, in 1787,’’ ‘if not sufficient of itself to de- 
stroy any presumption of a delivery, was, at the least, evidence 
against a delivery to be considered and weighed by the jury.” 

The court erred in refusing to instruct the jury, that if they 
believed the deed was signed and sealed on the day of its date, 
and that all William Livingston and Sarah Williams witnessed, 
was what took place at that time, and that the deed was not 
delivered before the Beekman deed on the 18th January 
1758; then there was no evidence of a delivery. 

The court erred in refusing to instruct the jury, that if they 
believed the deed was signed, sealed and witnessed on the day 
of its date, and that it was not delivered before the 18th Jan- 
uary 1758; then there was no evidence of a delivery. 

The court erred in refusing to instruct the jury, that the 
holding of Morris and wife, from the marriage to the attainder, 
could not be said to have been under the settlement deed, until 
it was first ascertained that the deed had been delivered. 

The court erred in admitting in evidence the extracts from 
the journal of the assembly of New York. 

The court erred in refusing to instruct the jury, that they 
should not look at the evidence upon one side or the other, as 
prima facie, or presumptive evidence, either for or against a 
delivery, but that they should consider and weigh the whole 
evidence together, and from the whole, determine whether or 
not the deed was delivered: and in instructing the jury that 
the plaintiff (below) had given prima facie evidence in support 
of his case, and such as was conclusive if uncontradicted; and 
that this evidence must be contradicted or disproved by con- 
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trolling evidence on the part of the defendant (below), or the 
plaintiff was entitled to recover. 


Mr Justice Srory delivered the opinion of the Court. 

Many of the questions arising in this case have been dis- 
posed of in the judgment already pronounced in the case of 
Crane y. Jackson, upon the demise of the same parties; the 
title and evidence being in each case substantially the same. 
It will be necessary, therefore, to examine into those objec- 
tions only, to the ruling of the circuit court at the trial, which 
are presented by the bill of exceptions taken by the defendant 
(now plaintiff in error), and which have not been decided in 
the other case. 

The first objection is to the refusal of the court to instruct 
the jury that «¢ Roger Morris was a grantor, or stood in the 
character of a grantor in that (the settlement) deed.”” This is 
but a slight variation in form from the point presented in the 
cease of Crane v. Jackson, and the instruction given by the court, 
‘¢ that the mere possession of the deed by Morris was no affirma- 
tive proof on either side of the fact of delivery,’’ has been al- 
ready fully considered. 

The next objection is to the refusal of the court to instruct 
the jury that ‘‘ the holding from the marriage settlement to 
the attainder, cannot be said to have been under the settlement 
deed, until it was first ascertained that the deed had been de- 
livered.”” This instruction was certainly proper in itself to 
have been given, if it had not been already substantially given 
in the other instructions: and if the court had given this reason 
for the refusal, there would not have been the slightest diffi- 
culty in maintaining it; for no court is bound at the mere in- 
stance of the party, to repeat over to the jury the same sub- 
stantial proportion of law, inevery variety of form, which the 
ingenuity of counsel may suggest. It is sufficient, if it is once 
laid down in an intelligible and unexceptionable manner. The 
instruction here asked and refused, was but a branch of the 
next preceding instruction prayed for (which covered the 
whole ground), and is so put by the defendant. The latter 
asserted, that “ the fact that Morris and wife were in possess- 
ion of the land before the revolution, taking the rents and 
profits, is not of itself any evidence for or against the validity 
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of the deed, because they were entitled to the possession, 
whether the deed was delivered or not.”? This instruction 
was given by the court; and the jury had been previously in- 
structed that it was necessary to the validity of the deed that 
it should have passed into the hands of the trustees, or of some 
person for them, with intent that it should take effect as a con- 
veyance. Indeed, the whole controversy between the parties 
turned upon the question of the delivery of the settlement 
deed, as the tenor of every instruction asked abundantly 
shows; and therefore it was necessarily implied in every step 
that there could be no holding or possession under the deed, 
if it was never delivered. It appears to us, then, that no in- 
justice has been done to the defendant by refusing to give the 
instruction prayed; since, in a more general form, it had been 
already given. 

The next objection is to the refusal of the court to instruct 
the jury, first, that ‘in the absence of any direct evidence, 
that the trustees, or any other person for them, ever had the 
settlement deed, and the possession being equivocal in its 
character, the fact that it came out of the hands of Morris in 
1787, is sufficient of itself to rebut any presumption of a de- 
livery arising from the proof of the deed by William Livings- 
ton, or the proof of the hand-writing and death of the sub- 
scribing witnesses;”’ and, “secondly, that if not sufficient of 
itself to destroy any presumption of a delivery, it is at least 
evidence against a delivery, to be considered and weighed by 
the jury.”” The court gave as a reason for refusing this second 
branch, that Morris was, “technically, neither grantor nor 
grantee, and therefore the mere possession of the deed by 
Morris, was no affirmative evidence either for or against the 
fact of delivery.”” This instruction has been already disposed 
of. The other instruction varies from that in the case of 
Crane v. Jackson, merely in substituting the words ‘direct 
evidence”’ for ‘all proof;” and the words ‘¢and the possess- 
ion being equivocal in its character,” for “ and there being no 
proof of a holding under it.”” It is obnoxious to the same ob- 
jection which was relied upon in that case; for it called upon 
the court to express an opinion upon the nature, weight and 
effect of the evidence before the jury, which was no part of 
itsduty. And the whole evidence being before the jury, it was 
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their exclusive right to decide for themselves upon its credit 
and cogency. 

The next objection is to the admission of an extract from the 
journal of the assembly of the state of New York, for the 
year 1787, as follows. February 24, 1787. ‘* Mr Hamilton, 
from the committee to whom was referred the petition of 
Johanna Morris, on behalf of herself and the other children 
of Roger Morris and Mary his wife, setting forth that the 
said Roger and Mary had been attainted, and their estates sold 
and conveyed in fee simple; that by a settlement made pre- 
vious to their intermarriage, the real estate of the said Mary, 
was vested in Johanna Philipse and Beverley Robinson in fee 
to certain uses; among others, after the decease of the said 
Roger and Mary, to the use of such child or children as they 
should have between them, and their heirs and assigns, and 
praying alawto restore to them the remainder of the said 
estate in fee, reported: that if the facts stated in such petition 
are true, the ordinary course of law is competent to the relief 
of the petitioners, and that it is unnecessary for the legisla- 
ture to interfere. Resolved, that the house do concur with 
the committee in the said report.” 

It was objected, first, that the journal of the proceedings 
in question, was not legal or competent evidence against the de- 
fendant; and, secondly, not so without producing the petition 
mentioned in the journal. But the objections were overruled, 
and the evidence admitted. 

Now, if the evidence was admissible for any purpose, 
the objections were rightly overruled. It did not appear to 
have been offered as proof of any of the facts stated in the peti- 
tion; but simply of the public legislative proceedings, on the 
very claim and title now set up by the children of Morris at 
the early period of 1787. There were two points of view in 
which the evidence might be important, in the actual posture 
of the case before the jury. In the first-place, it might be im- 
portant to repel the notion, that the claim of the children of 
Morris asserted in the present suit was stale, and founded upon 
a dormant deed, never brought forward until a very great 
lapse of time after its pretended execution: a circumstance 
which might essentially bear upon the fact of its having ever 
been delivered and acted upon as a valid instrument. In the 
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next place, it might add strength to the probate of the deed by 
Governor Livingston, as his attention could scarcely fail of 
being called to such public proceedings, occurring at so short 
a period as within two months before the time of that probate. 
If his attention was called to these proceedings, the circum- 
stance, that the title was about to become a lis mota, would 
naturally produce an increased caution, and a more anxious 
desire to recall with perfect accuracy, every fact essential 
to the probate of the deed. It has been asserted at the 
bar, that these were the very objects for which the extract 
from the journal was offered; and we cannot say that, for 
such purposes, it was not properly admissible. If any im- 
proper use as evidence was attempted to be made of it, it 
might have easily been restrained to its appropriate use, by 
an application to the court. The objections, then, to its ad- 
mission being general, and it being already admissible for 
some purposes, the decision of the court was unexceptionable. 
The next objection is, that the court erred in refusing to in- 
struct the jury that ‘¢the evidence upon the one side or the 
other should not be submitted to the jury as prima facie or 
presumptive evidence, either for or against a delivery; but 
the jury should consider and weigh the whole evidence to- 
gether, and from the whole, determine whether or not the 
deed was delivered;’’ and in instructing the jury upon that 
prayer, ‘¢that the plaintiff had given prima facie evidence in 
support of his case, and such as was conclusive if uncontra- 
dicted; and that this must be contradicted or disproved by 
controlling evidence on the part of the defendant, or the plain- 
tiff is entitled to recover.”” The instruction prayed for and 
refused is precisely the same as exists in the case of Crane v. 
Jackson; and it is unnecessary to do more than to refer to the 
opinion there given for the reasons why this court deem the 
refusal entirely correct. In regard to the instruction actually 
given, we do not perceive any solid ground upon which it can 
be adjudged erroneous. It was given asa response to the in- 
struction asked by the defendant on the great hinge of the con- 
troversy, the question as to the delivery of the settlement 
deed. In a preceding instruction which the court had given 
to the jury, upon the application of the defendant himself, the 
probate of the deed by Governor Livingston before Judge Ho- 
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bart, was treated as prima facie evidence of a delivery. It 
was there stated that the probate was ‘‘ only prima facie evi- 
dence, or evidence from which a delivery may be presumed, 
and may be rebutted by direct or circumstantial evidence, 
which raises a contrary presumption.” Is it not plain, then, 
that, if not so rebutted, the plaintiff is entitled to recover? 
What is prima facie evidence of a fact? It is such as, in judg- 
ment of law, is sufficient to establish the fact; and, if not re- 
butted, remains sufficient for the purpose. The jury are 
bound to consider it in that light, unless they are invested 
with authority to disregard the rules of evidence, by which 
the liberty and estate of every citizen are guarded and sup- 
ported. No judge would hesitate to set aside their verdict 
and grant a new trial, if, under such circumstances, without 
any rebutting evidence, they disregard it. It would be error 
on their part, which would require the remedial interposition 
of the court. Ina legal sense, then, such prima facie evidence 
in the absence of all controlling evidence, or discrediting cir- 
cumstances, becomes conclusive of the fact; that is, it should 
operate upon the minds of the jury as decisive to found their 
verdict as to the fact. Such we understand to be the clear 
principles of law on this subject. ‘The very point in this very 
aspect occurred in the case of Carver v. Jackson (4 Peters’s 
Rep. 1), where the court, speaking of the probate of this very 
deed, used the following language (p. 82). ‘‘We are of 
opinion that, under these circumstances, and according to the 
laws of New York, there was sufficient prima facie evidence 
of the due execution of the indenture, by which we mean not 
merely the signing and sealing, but the delivery also, to justify 
the court in admitting it to be read to the jury; and that in 
the absence of all controlling evidence, the jury would have 
been bound to find that it was only executed. We under- 
stand such to be the uniform construction of the laws of New 
York in all cases where the execution of any deed has been 
so proved, and has been subsequently recorded. The oath of 
a subscribing witness before the proper magistrate, and the 
subsequent registration are deemed sufficient prima facie evi- 
dence to establish its delivery as a deed. The objection was 
not indeed seriously pressed at the argument.”’ 

We have seen no reason, upon the present argument, to ee 
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dissatisfied with the opinion thus expressed. It appears to us to 
be founded in principles of law, which cannot be shaken without 
undermining the great securities of titles to estates. The 
circuit court, in its instruction, did no more than express the 
same opinion in language of the same substantial import. 
Upon the whole, upon a careful review of the case, we are 


of opinion that the judgment of the cireuit court ought to be 
affirmed, with costs. 


Mr Justice Baldwin dissented in writing. 
The opinion of Mr Justice Baldwin was not delivered to the 
reporter. 


This cause came on to be heard on the transcript of the re- 
cord for the circuit court of the United States for the southern 
district of New York, and was argued by counsel; on conside- 
ration whereof, it is ordered and adjudged by this Court that 
the judgment of the said circuit court be, and the same is here- 
by affirmed with costs. 


VoL. VI.—4 E 



































SUPREME COURT. 


Unirep States, PLAINTIFF IN Error v. George M’Danier, 
DEFENDANT IN Error. 


The declaration was for a balance of accounts of nine hundred and eighty-eight 
dollars and ninety-four cents, and the ad damnum was laid at two thousand 
dollars. The bill of exceptions showed that the United States claimed interest 
on the balances due them. Under those circumstances it is no objection to 
the jurisdiction, that the bill of exeeptions was taken by the counsel for the 
United States to a refusal of the court to grant an instruction asked by the 
United States, which was applicable to certain items of credit only claimed by 
the defendants, which would reduce the debt below the sum of one thousand 
dollars. The court cannot judicially know what influence that refusal had 
upon the verdict. 


ERROR to the circuit court of the United States for the 
county of Washington in the District of Columbia. 

A motion was made by Mr Coxe, for the defendant, to dis- 
miss this suit for want of jurisdiction; the sum in controversy 
at the trial being less than one thousand dollars, and it appear- 
ing from the bill of exceptions, that the only items in contro- 
versy on which the instruction excepted to, was given by the 
circuit court, were less than that sum. 

Mr Taney, attorney general, contra. 


Mr Chief Justice Marswatt delivered the opinion of the 
court, overruling the motion. The declaration is for a balance 
of accounts of nine hundred and eighty-eight dollars and ninety- 
four cents; and the ad damnum is laid at two thousand dollars. 
The bill of exceptions shows, that the United States claimed 
interest on the balance due to them. There is a general ver- 
dict for the defendant. Under these circumstances, it is no 
objection to the jurisdiction that the bill of exceptions was 
taken by the counsel for the United States to a refusal of the 
circuit court to grant an instruction asked by the United 
States, which was applicable to certain items of credit only, 
claimed by the defendant, which would reduce the debt below 
the sum of one thousand dollars. The court cannot judicially 
know what influence that refusal had upon the verdict. 

The motion was overruled. 
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Hveu Boye, ComMpLaINANT AND APPELLANT Vv. JAmMEs W. 
ZACHARIE AND SAMUEL H. Turner. 


Z. and T. were merchants at New Orleans; B. was a resident merchant at Balti- 
more. B. in 1818, the owner of the ship Fabius, sent her to New Orleans, con- 
signed to Z. and T. who procured a freight for her, and the ship having been at- 
tached for a debt due by B. in New Orleans, Z. and T. in order to release her, 
and enable her to proceed on her voyage, became security for the debt, and were 
obliged to pay the same by the judgment of a court in New Orleans. B. on 
being informed that Z. and T. had become security for his debt, approved of 
the same, and promised to indemnify them for any loss they might sustain. 
On the 23d December 1819, Z. and T. instituted a suit against B. in the cir- 
cuit court of Maryland, for the recovery of the sum paid by them; and in the 
same month B. made application for the benefit of the insolvent act of Mary- 
land, and received a discharge under the same. In May 1821, a judgment 
was rendered, by confession, in the suit in favour of Z. and T. for three thou- 
sand one hundred and thirteen dollars. And by consent of the parties a memo- 
randum was entered of record: *‘ this judgment is subject to the legal operation 
of the defendant’s discharge under the insolvent laws of Maryland.” By the 
court; the sole effect of this agreement is to save to the party whatever rights 
he may claim from the legal operation of the insolvent laws of the state of 
Maryland. It neither admits their validity, nor varies any rights of Z. and T. 
if they are entitled to them. 

The agreement of B. to indemnify Z. and T. is not in contemplation of law a 
Maryland contract, but a Louisiana contract, by which B. undertook to pay 
the money in the place where Z. and T. resided, and not in Maryland. The 
agreement of Z. and T. by which they procured the relief of the ship Fabius, 
was within their authority as consignees of the ship. 

Such a contract would be understood by all the parties to be a contract made in 
the place where the advance was to be made; and the payment, unless other- 
wise stipulated, would also be understood to be made there. The case would 
in this aspect fall directly within the authority of Lanusse v. Barker, 3 Wheat. 
Rep. 101, 146. 

The effect of a discharge under an insolvent law of a state, is at rest, so far as it 
depends on the antecedent decisions made by this court. The ultimate opin- 
ion delivered by Mr Justice Johnson, in the case of Ogden v. Saunders, 12 
Wheat. 213, 258, was concurred in and adopted b the three judges who were 
in the minority on the general question of the-c..stitutionality of state insol- 
vent laws. So far then as decisions upon the subject of state insolvent laws 
have been made by this court, they are to be deemed final and conclusive. 


APPEAL from the circuit court of the United States for the 
district of Maryland. 
The bill filed by the appellant in the circuit court, stated, 
among other matters, that certain persons at New Orleans, 
trading under the firm of Vincent, Nolte & Co. having attached 
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a brig belonging to the plaintiff, for a debt alleged by them to 
be due from said plaintiff, and which brig was consigned to the 
defendants, they the said defendants became security for the 
complainant on the said attachment, and the same having been 
ultimately decided against the complainant, the defendants 
paid the amount of the debt and expenses, amounting to three 
thousand one hundred and thirteen dollars and eighty cents. 
That on the 31st day of December 1819, the complainant ob- 
tained a final discharge under the insolvent laws of Maryland; 
and that afterwards, to wit, at the May term 1821 of the said 
circuit court, the defendants obtained a judgment against him 
for the said sum of three thousand one hundred and thirteen 
dollars and eighty cents, which judgment was entered upon 
the docket of said court, and agreed to be so received, subject 
to the legal operation of the discharge of the complainant 
under the said insolvent laws of Maryland. That execution 
had been sued out upon said judgment, and a writ of fieri 
facias had been placed in the hands of the marshal of the dis- 
trict, with directions to levy the same on property acquired by 
the complainant subsequently to his so obtaining his final dis- 
charge under the insolvent laws aforesaid, notwithstanding the 
said entry on the docket of its being confessed, and the con- 
fession being received, subject to the legal operation of the 
insolvent laws of Maryland. That besides the above facts, the 
defendants had also caused to be issued out of some court in 
Louisiana, an attachment upon the same debt or claim, against 
the complainant, and had laid the said attachment in the hands 
of persons indebted to the complainant in a large amount, 
which persons had refused to pay any part of the debts due by 
them to the complainant, in consequence of the laying of said 
attachment in their hands. The bill further stated, that by 
the provisions of the insolvent laws of Maryland, the com- 
plainant was entitled to be protected in the enjoyment of all 
property acquired by him since the date of his discharge under 
the said insolvent laws; except such as he might have acquired 
by gift, descent, or in his own right by bequest, devise or in 
any course of distribution; and that he had not since his dis- 
charge aforesaid, acquired any property in any of the modes 
thus specified. And further, that no property whatever of 
which the complainant was possessed, or to which he had any 
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title, could be lawfully taken in execution under the said judg- 
ment, until a scire facias, containing proper averments of the 
acquisition of property by him in some one of the above men- 
tioned modes, should be first issued, and the facts found to be 
true, either by confession, or by verdict of a jury, or other- 
wise according to law. And the bill prayed an injunction to 
be granted restraining and prohibiting the defendants from 
levying their execution: and the injunction to that effect was 
granted and served in due form. 

The answer of the defendants, the appellees, stated that in 
the latter part of the year 1818, the complainant consigned to 
them at New Orleans a brig called the Fabius, and that they 
procured a freight for her to Liverpool; that after the cargo 
was actually laden on board of her, and she was about to sail, 
she was attached at the suit of Vincent, Nolte and Company, 
for a debt due to them by the complainant, and they, the«de- 
fendants, and one Richard Relff, with a view to the benefit of 
the complainant, became security for the complainant and pro- 
cured the release of the brig. The complainant approved of 
their acts, and undertook and promised to indemnify,them for 
any loss they might sustain on his account. He afterwards 
gave the defendants a security for their liability, on the 1st day 
of May 1819. 

The contract of indemnity was as follows: ‘¢I will see 
Messrs Zacharie and Turner paid whatever sum they have to 
pay Vincent, Nolte and Company, on account of a bill drawn 
by them on Hugh Boyle for disbursements of the ship Mohawk, 
original bill amount, five thousand four hundred and fifty-one 
dollars, of which the said Hugh Boyle paid three thousand dol- 
lars: the balance, the said Hugh Boyle contends, is not due to 
Vincent, Nolte and Co. When decided it shall be paid. 

<¢ Baltimore, lst May 1810.” 

Hugh Boyle, the complainant, and Lemuel Taylor, soon 
after this circumstance, became insolvent, and the defendants 
afterwards paid to Vincent, Nolte and Company, the sum of 
three thousand one hundred and thirteen dollars and eighty 
cents, the amount of the judgment obtained by them against 
the complainant. 

The defendants further stated that they afterwards instituted 
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a suit in the circuit court of the United States for the district 
of Maryland against the complainant, and obtained judgment 
against him for the amount so paid by them on his account, 
and proceeded thereon as stated in the complainant’s bill. 
They say that the discharge of the complainant, by the insol- 
vent laws of the state of Maryland, does not prevent their 
having the full benefit of the execution issued against the 
complainant’s property, which has been acquired to a large 
amount since the discharge, all of which is liable for the pay- 
ment of his debts. 

The court granted the injunction as prayed for. 

The answer admits the issuing of the attachments in New 
Orleans against the supposed property of the complainant, but 
states that the defendants in the same denied having any funds, 
and the proceedings were dismissed. 

On the 19th of May 1829 the cause was set down for final 
hearing in the circuit court, and after argument it was decreed 
that the injunction should be dissolved; and the complainant’s 
bill was dismissed. From this decree the complainant ap- 
pealed to this court. 

The case was argued by Mr Wirt, for the appellant; and 
by Mr Scott, for the appellees. 


For the appellant it was contended: 

1. That the appellant having been finally discharged under 
an insolvent law of the state of Maryland, passed and in force 
at a period of time previous to the making of the contract on 
which the suit at law was instituted, the injunction properly 
issued for restraining the further execution of process which 
had been levied upon property acquired by the plaintiff in 
error, subsequently to his said discharge; and that the decree 
passed upon a final hearing ought not to have dissolved said 
injunction. 

2. That the insolvent law of Maryland, although it dis- 
charged both the person of the debtor, and his acquisitions 
of property made after his discharge under the law, is not a 
law impairing the obligation of contracts, so far as respects 
debts contracted subsequent to the passage of such law, pro- 
vided such contract was to be executed or performed in the 
state of Maryland. 
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3. That the bill and answer, and the proceedings filed with 
them, show that this contract was to be executed or performed 
in the state of Maryland; and that if these proceedings left the 
fact doubtful as to the place where the contract was to be per- 
formed, the injunction should have been continued for further 
proof. 

4. That the court of chancery ought to have referred it toa 
commissioner to inquire and report, whether the complainant 
had or had not sustained injury by the attachments in New 
Orleans. 

It was argued for the appellant, that the creditors of Boyle 
had submitted to the insolvent laws of Maryland by instituting 
the suit in that state, and by the terms in which the judgment 
was entered. Cited, Clay v. Smith, 3 Peters, 411. 

Maryland was the place of the contract, or where, at least, 
it was to be performed. It was immaterial where the contract 
was made, if it was to be performed in Maryland. 

As to the rule in fixing the place of the contract, Lanusse v. 
Barker, 3 Wheat.; De Wolf v. Johnson, 10 Wheat.; 7 Harris 
and Johnson, 399, were cited. 

The contract in this case was not consummated until it was 
ratified by Boyle in Maryland. The consignees had become 
security for the consignor, an act not within the scope of their 
authority, and not binding on the consignor until he ratified 
it. As therefore the contract was not complete until confirm- 
ed, and as this was done in Maryland, it was a Maryland 
contract. If the appellees had not given the security to enable 
the brig to proceed, they would not have been liable for neg- 
lecting it. 

This is the general rule as to all contracts growing out.of 
correspondence. The place of payment contemplated was 
Baltimore. It was there that the same was to be carried into 
execution. Cited, Huberus de Conflictu Legum; 3 Dall. 374, 
note; Big. Dig.; 3 Mass. Rep. 77; 5 Mass. Rep.509; 6 Mass. 
157; 12 Mass. 4; 2 Mass. 84; 18 Mass. 153; 15 Mass. $54. 

If the contract had been made in New Orleans, and so con- 
sidered by the appellees, it would have borne interest at the 
rate of ten per cent. But the declaration states it to have been 
made in Maryland, and the rate of interest is that of Mary- 
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land. This is an admission, that it was a Maryland contract; 
and therefore to be regulated by her laws. This is equivalent 
to suing in a state court; and the question in the case will turn 
on the construction of the agreement by which the judgment 
was entered. 

It is considered, that the taking of the judgment in the form in 
which it was entered, was an agreement that the parties should 
be bound by the law of Maryland; and would take only what 
that law gives, and according to the operation of the law. 

It is a common practice in Maryland to take a judgment in 
a suit against one who has been discharged as an insolvent 
debtor, subject to the discharge. This is equivalent to that 
practice. 


Mr Scott, for the appellees, assumed, that this case having 
been set down for final hearing by the complainant upon the 
bill and answers, the facts set forth in the answers must be 
taken as true; and he relied on the case of Leeds v. Marine 
Insurance Company of Alexandria, 2 Wheat. 380, 383. 

He also contended, that the discharge of Boyle, under the 
insolvent laws of Maryland, did not affect the right of the 
plaintiffs at law to a judgment, or to an execution upon that 
judgment; because the act of the general assembly of Mary- 
land, passed at December session 1816, ch. 221, sec. 5, which 
grants a final discharge to insolvent debtors, was a law impair- 
ing the obligation of contracts, and in violation of the first 
article, tenth seetion of the constitution of the United States. 
He relied upon the following authorities, Lanusse v. Bar- 
ker, 3 Wheat. 102, 146; Consequa v. Fanning, 3 Johnson’s 
Cases, 610; Thompson y. Ritcham, S Johnson’s Rep. 189, 
193; Blanchard y. Russell, 13 Mass, Rep. 18; Coolidge v. 
Poor, 15 Mass. Rep. 427, for the purpose of showing lex loci 
contractus: and also upon Sturges v. Crowninshield, 4 Wheat. 
122, 197, 193; M’Millan v. M’Neill, 4 Wheat. 209; Farmers 
and Mechanics Bank of Pennsylvania v. Smith, 6 Wheat. 131; 
Ogden v. Saunders, 12 Wheat. 213, as to the validity of the 
discharge. And he contended that the memorandum made 
upon the judgment, ‘subject to the legal operation of the de- 
fendant’s discharge under the insolvent laws of Maryland,” 
gave to Boyle no other benefit from his discharge, than if it 
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had been pleaded at length; and that the discharge was no re- 
lease to Boyle from the claim of the defendants. 

He also contended, that the attachments, mentioned in the 
proceedings in the cause, formed no bar to the right of the 
plaintiffs at law to an execution upon their judgment; and he 
relied on Runer v. Marshal, 1 Wheat. 215; Bowne v. Joy, 9 
Johnson, 221; Wash v. Durkin, 12 Johnson, 99. And in reply 
to the fourth point of the appellant’s counsel ¢ that the court 
of chancery ought to have referred it to a commissioner to in- 
quire and report whether the complainant had sustained injury 
by the attachments at New Orleans,” he showed by the an- 
swer of the defendants, that the proceedings in the attachment, 
laid in the hands of Breedlove, Bradford and Robinson, had 
been instituted at the instance and request of Boyle himself; - 
and that, in that case, and also in the proceedings in the attach- 
ment against Ambrose Nelson, there were no funds in the 
hands of the garnishees liable to be affected by those proceed- 
ings. He also contended that Boyle had sustained no injury 
by those proceedings, and that there was no evidence upon 
which the appellant could rely, to show that he had been in- 
jured by them; and that even if he had been injured, that his 
remedy was before another tribunal, and not in a court of 
equity; and that he must establish the quantum of injury in a 
court of law before he could claim a set off on that account in 
a court of equity; and that the appellant was without any de- 
fence; and that the injunction was properly dissolved, and the 
bill dismissed. 


Mr Justice Srory delivered the opinion of the Court. 

This is an appeal from a decree in equity to the cireuit court 
for the district of Maryland, dismissing the bill of the plaintiff, 
now appellant. 

The material circumstances are as follows. Zacharie and 
Turner are, and at the time of the transactions hereafter to 
be stated were, resident merchants at New Orleans, and Boyle 
a resident merchant at Baltimore. Inthe year 1818, Boyle 
being the owner of the brig Fabius, sent her on a voyage to 
New Orleans, consigned to Zacharie and Turner, where she 
arrived and landed her cargo, and Zacharie and Turner pro- 
cured a freight for her to Liverpool. After the cargo was put 
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on board, and the brig was ready to sail, she was attached by 

process of law, at the suit of Messrs Vincent, Nolte and Co. of 

New Orleans, as the property of Boyle, for a debt due by him 

to them. Zacharie and Turner, with one Richard Relff, with 

a view to benefit Boyle, and enable the brig to perform her 
voyage, became security for Boyle upon the attachment, and 

thus procured the release of the brig. Upon information of 
the facts, Boyle approved of their conduct, and promised to 

indemnify them for any loss they might sustain on that account. 

Messrs Vincent, Nolte and Co. recovered judgment in their 
suit, and Zacharie and Turner were compelled to pay the debt 
and expenses, amounting to three thousand one hundred and 
thirteen dollars and thirty cents; and afterwards, on the 23d 

of December 1819, they instituted a suit against Boyle for the 
recovery of the same, in the circuit court of Maryland. On 
the 3lst of the same month of December 1819, Boyle made 
application for the benefit of the insolvent act of Maryland, of 
1816, ch. 228, and eventually received a discharge under the 
same. On the Ist of May 1821, judgment by confession was 
rendered in the suit, in favour of Zacharie and Turner, for 
the sum of three thousand one hundred and thirteen dollars 
and eighty cents, with interest from the 15th of November 
1819, and costs of suit; and a memorandum was entered of 
record, by consent of the parties, as follows, ‘‘ this judgment 
subject to the legal operation of the defendant’s discharge 
under the insolvent laws of Maryland.”” The judgment 
having remained unexecuted for more than a year, it was re- 
vived by ascire facias; and writs of fieri facias were issued, 
and renewed from time to time, until the 12th of December 
1827, when a fieri facias was delivered to the marshal, who 
levied it on the ship General Smith, belonging to Boyle, on 
the 3lst of March 1828; and returned it to the May term of 
the circuit court of the same year. 

The bill of the plaintiff was filed on the 7th of April 1828, 
and stated most of the preceding facts; and prayed for an in- 
junction to the further proceedings to enforce the execution of 
the judgment, and for general relief. The grounds relied on 
by the plaintiff, for this purpose, were first, that his property 

*is exempted from the levy, by his discharge under the insol- 
vent act; secondly, that he is entitled to credit for certain com- 
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missions accruing to him for certain business done for Zacharie 
since the judgment, and agreed to be deducted therefrom; and 
thirdly, for the amount of losses sustained by the plaintiff in 
consequence of Zacharie and Turner having caused certain 
attachments for the same debt to be issued in Louisiana against 
the property of the plaintiff in the hands of certain debtors of 
the plaintiff in that state. An injunction issued on the bill, on 
the 8th of the same April. 

The answer of the defendants (now appellees) having come 
in, the cause was set down for a hearing on the bill and an- 
swer (by which the facts stated in the answer must be taken 
to be true); and it was decreed by the court that the injunc- 
tion be dissolved, and the bill dismissed without costs. From 
that decree the present appeal has been taken to this court. 

The first point presented for argument, and indeed that 
which was the principal ground of the appeal, is as to the 
effect of the discharge under the insolvent act. This question 
is of course at rest, so far as it is covered by the antecedent 
decisions made by this court. The ultimate opinion delivered 
by Mr Justice Johnson in the case of Ogden v. Saunders, 12 
Wheat. 213, 358, was concurred in and adopted by the three 
judges, who were in the minority upon the general question 
of the constitutionality of state insolvent laws, so largely dis- 
cussed in that case. it is proper to make this remark, in order 
to remove an erroneous impression of the bar, that it was his 
single opinion, and not of the three other judges who con- 
curred in the judgment. So far then, as decisions upon the 
subject of state insolvent laws have been made by this court, 
they are to be deemed final and conclusive. 

It has been suggested that the memorandum of agreement 
accompanying the judgment, that it should be ‘¢ subject to the 
legal operation of the insolvent laws of Maryland,” ought to 
be deemed an acquiescence on the part of Zacharie and Turner, 
in the validity of that discharge, or at least a waiver of any 
claim in repugnance to it. We donot think so. The sole 
effect of that agreement is to save to the party whatever rights 
he may claim from the legal operation of those laws. It nei- 
ther admits their validity, nor waives any rights of Zacharie 
and Turner, if they are unconstitutional. 

It has in the next place been argued, that the contract upon 
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which the judgment is founded, is, in contemplation of law, a 
Maryland contract; and not a Louisiana contract; that Boyle 
undertook to pay the money in the place where he resided, and 
not in the place where Zacharie and Turner resided. Our opin- 
ion is, that this argument cannot be maintained. We,do not 
admit, that the original undertaking of Zacharie and Turner 
in giving security in behalf of Boyle, was an unauthorised act, 
and beyond the scope of their just authority, as consignees of 
the Fabius. It was an act obviously done for the benefit of 
Boyle, and indispensable to enable the vessel to perform her 
voyage; and naturally implied from the relation of the parties, 
as owner and consignees. It must have been intended by the 
owner, that the consignees were to be at liberty to do any act 
for his benefit, which was or might be required in order to 
despatch the vessel on the voyage. And Boyle himself 
seems to have admitted this to be true; for in the answer of 
Zacharie and Turner (which is evidence in the cause), it is 
expressly stated that Boyle, ‘‘so far from disapproving of the 
acts of these defendants, as above stated, thanked them for 
their prompt and correct management of his business, and un- 
dertook and promised to indemnify them from any loss which 
they might sustain on his account.”” Now that could scarcely 
be deemed a prompt and correct management of the business 
of the principal, which was wholly beyond the scope of the 
authority delegated to the agents. In this view of the matter, 
the contract of indemnity would clearly refer for its execution 
to Louisiana; as much so as if Boyle had authorised Zacharie 
and Turner to advance money there on his account, for which 
he would repay them. Such a contract would be understood 
by all parties to be a contract made in the place where the ad- 
vance was to be made; and the payment, unless otherwise stip- 
ulated, would also be understood to be made there. The case 
would, in this aspect, fall directly within the authority of 
Lanusse v. Barker, 3 Wheat. Rep. 101, 146; see also Coolidge 
v. Poor, 15 Mass. Rep. 427; Consequa v. Fanning, 3 Johns. 
Ch. Rep. 587. 

But if the contract had been unauthorized, and beyond the 
agency, still the subsequent ratification of the transaction 
by Boyle would have the same operation, according to the well 
known maxim, that subsequent ratification is equivalent to a 
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prior order; and when made, it has relation back to the time 
of the original transaction, and gives it as full a sanction as 
if it had been done under an original authority. The ratifica- 
tion of this contract by Boyle was complete and perfect; and 
he treated it as a Louisiana contract of indemnity, for his 
benefit, by which he was bound, and which he ought to dis- 
charge in that state. 

As to the credit for commissions, that is no longer relied 
on; for the defendant’s answer asserts distinctly that the amount 
has been already credited. 

As to the attachments, it is not very easy to ascertain the 
grounds upon which Boyle attempts in his bill to assert an 
equity. Assuming that a bill would lie to have an equitable 
offset for unliquidated damages, occasioned by the misconduct 
of the creditors in not prosecuting such attachments with due 
diligence, where the debt has been lost by the insolvency of 
the garnishee in the intermediate period (on which we desire 
to be understood as expressing no opinion); still, there must 
be sufficient facts alleged in the bill to justify a presumption 
of loss. Now, in the present bill, there is no allegation what- 
soever of any insolvency of the garnishees. The allegation as 
to one attachment is, ‘‘ whereby your orator has been de- 
prived of the benefit of any part of the debt, now due by the 
said Nelson (the garnishee), being somewhere about the sum 
of fifteen hundred dollars, besides interest thereon, from the 
said year, when the attachment aforesaid was laid, and which 
sum is as completely lost to your orator, as if it had been paid 
over to the said Zacharie and Turner; who, for aught your 
orator knows, may have actually recovered the whole of it in 
virtue of said attachment, and may have refused to give credit 
for the same.”’ And as to the other attachment, the allegation 
is, ‘‘ that they also attached property belonging to your orator, 
which was in the hands of Messrs Breedlove and Bradford 
(the garnishees), for which your orator has never received any 
credit, although it has been thus far completely lost to him, 
amounting, as he verily believes, to the sum of, &c. &c.” 
So that the whole gravamen is, that the attachments have 
hitherto prevented him from receiving the debts and interest 
due from the garnishees. Under such circumstances, where 
Boyle might at any time have relieved himself from the 
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effects of the attachment, by the payment of the debt due to 
Zacharie and Turner; and where he has himself acquiesced in 
the delay, without in any manner attempting to speed the 
suits; and where no connivance or indulgence is pretended to 
have existed in concert with the garnishees; and where there 
is no allegation in the bill itself, of any undue delay in pro- 
secuting the attachments by the creditor, it is difficult to per- 
ceive any foundation on which to rest a claim for equitable 
relief. But the answer of the defendants shows still more 
forcible objections against the bill. This answer explicitly 
avers, that in both of the attachments the garnishees denied 
having any funds of Boyle in their possession, Nelson gene- 
rally, and Breedlove, Bradford & Co. with the qualification, 
any funds liable to the attachment; and the suits were dismiss- 
ed accordingly. Copies of the proceedings are annexed to 
the answer, which demonstrate (if it had been necessary), the 
result of the averment; but it must be taken to be true, as the 
hearing was upon bill and answer. 

It is added in the answer that the suit against Breedlove, 
Bradford & Co. was commenced upon the information and 
at the request of Boyle; so that it was not in invitum; but 
was an arrest of his funds, upon his own suggestion, and 
with his own consent. Surely a suit in chancery cannot be 
maintained in a case so naked of all real equity. But it 
is said that the answer of the garnishees, Breedlove, Brad- 
ford & Co. admits that they are indebted to the plaintiff. 
But we must take that answer according to its terms and im- 
port; and if so, then the admission is qualified. It is as fol- 
lows: ‘* we do not consider ourselves in debt to Hugh Boyle, 
or to Hugh Boyle & Co.; we received of Hugh Boyle & Co. 
some property, which has been sold, and the proceeds, say 
twelve or thirteen hundred dollars, placed to their credit on 
our books; but one of the house holds a claim against Hugh 
Boyle & Co. for upwards of twenty-five hundred dollars, 
which amount he refused to admit as a credit to our partner, 
but was willing to close Hugh Boyle & Co.’s account, by charg- 
ing him and crediting the partner with the balance due said 
Boyle, and in this way said balance was held to pay the 
claim.”? They add, in an answer to another interrogatory, 
‘¢we have no property of the defendants in this case, nor do 
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we know of any.”? Now, it has not been shown at the argu- 
ment, that in a process of this sort, under the local laws of 
Louisiana, the debt due to one partner might not be a good 
defence for the garnishees; and certainly the court cannot pre- 
sume it. And, upon general principles, there can be little 
doubt, that in a court of equity, in a suit by Boyle seeking 
relief, such a counter claim would or might, under circum- 
stances, furnish a good defence, if not to the firm, at least to 
the creditor partner, to rebut the claim of Boyle against him. 
Where there is an express denial by the garnishees, setting 
up an equity of any property in their hands liable to the at- 
tachment, that allegation ought to be presumed to be supported 
by the local law applicable to the facts, until the contrary is 
explicitly established. But the decisive answer is, that as this 
suit was commenced at the request of Boyle, and as the gar- 
nishees did not admit that they had property liable to the 
attachment, the onus is on Boyle, to show, that, nevertheless, 
by the local law the attachment might have been enforced. 
He has failed to establish any such proposition. 

Upon the whole, it is the opinion of the court, that the de- 
cree of the circuit court ought to be affirmed, with costs. 


This cause came on to be heard on the transcript of the , 
record, from the circuit court of the United States for the dis- 
trict of Maryland, and was argued by counsel; on considera- 
tion whereof, it is ordered and decreed by this Court, that the 
decree of the said circuit court in this cause be, and the same 
is hereby affirmed, with costs. 
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Hvueu Borie, PLAintirr 1n Error v. James W. ZAcCHARIE 
AND SAmMvuEL H. Turner. 


A writ of error will not lie to a circuit court of the United States, to revise its 
decision in refusing to grant a writ of venditioni exponas, issued on a judgment 
obtained in that court. A writ of error does not lie in such a case. 

All motions to quash executions are addressed to the sound discretion of the court, 
and as a summary relief which the court is not compellable to allow. The 
party is deprived of no right by the refusal; and he is at full liberty to redress 
his grievance by writ of error, or audita querela, or other remedy known to the 
common law. The refusal to quash, is not in the sense of the common law a 
judgment, much less a final judgment. It is a mere interlocutory order. 
Even at common law, error only lies from a final judgment; and by the express 
provisions of the judiciary act of 1789, a writ of error lies to this court only in 
cases of final judgments. 

The acts of Maryland regulating the proceedings on injunctions and other chan- 
cery proceedings, and giving certain effects to them in courts of law, are of no 
force in relation to the courts of the United States. The chancery jurisdiction 
given by the constitution and laws of the United States, is the same in all the 
states of the union, and the rule of decision is the same in all. In the exer- 
cise of that jurisdiction the courts of the United States are not governed by 
the state practice, but the act of congress of 1792, chap. 36, has provided that 
the modes of proceeding in equity suits shall be according to the principles, 
rules and usages which belong to courts of equity, as contradistinguished from 
courts of law. And the settled doctrine of this court is, that the remedies in 
equity are to be administered, not according to the state practice, but accord- 
ing to the practice of courts of equity in the parent country, as contradistin- 
guished from courts of law; subject, of course, to the provisions of the acts of 
congress, and to such alterations and rules as in the exercise of the powers 
delegated by those acts, the courts of the United States may from time to time 
prescribe. 

In respect to suits at common law, it is true that the laws of the United States 
have adopted the forms of writs and executions, and other process, and the 
raodes of proceeding authorised and used under the state laws, subject, how- 
ever, to such alterations and additions as may from time to time be made by the 
courts of the United States. But writs of execution issuing from the courts of 
the United States in virtue of those provisions, are not controlled or control- 
lable, in their general operation or effect, by any collateral regulations and re- 
strictions which the state laws have imposed upon the state courts to govern 
them in the actual use, suspension or superseding of them. Such regulations 
and restrictions are exclusively addressed to the state tribunals, and have no 
efficacy in the courts of the United States, unless adopted by them. 

The cases of Palmer v. Allen, 7 Cranch’s Rep. 550, 564; Wayman v. Southard, 
10 Wheat. Rep. 1, and the Bank of the United States v. Halstead, 10 Wheat. 
Rep. 51, cited. 


ERROR to the circuit court of the United States for the dis- 
; trict of Maryland. 
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The facts of this case are stated, in part, in the preceding 
equity case; and in the opinion of the court, delivered by Mr 
Justice Story. 

The defendants in error, citizens of Louisiana, and mer- 
chants of New Orleans, instituted a suit in the circuit court 
against Hugh Boyle of Baltimore, for the amount which they 
had been obliged to pay as his securities in an attachment against 
his property at New Orleans. The action was brought on the 
23d December 1819. 

Mr Boyle appeared to the suit at May term 1820, and filed 
a plea of non-assumpsit, and issue was joined: the cause was 
then continued to November term 1820, and then to May term 
1821, when the defendant withdrew his plea, and confessed 
judgment for the damages in the declaration and costs: these 
damages to be released upon the payment of three thousand one 
hundred and thirteen dollars and eighty cents, with interest — 
from 15th November 1819, and seventeen dollars and twenty- 
five cents costs, “ subject to the /egal operation of the defend- 
ant’s discharge under the insolvent laws of Maryland.””? On the 
8th October 1822, a scire facias was issued to revive the judg- 
ment, and a fiat was entered on the 7th November 1823, and 
for sixteen dollars and seventy-five cents costs on fiat. 

A fieri facias, to lie, was issued to December term 1824, and 
renewed from time to time until 12th December 1827, when 
it was taken out of the office and delivered to the marshal; and 
was by him, on the 31st day of March 1828, levied on the ship 
called the General Smith, and so by him returned to May 
term 1828, in these words: ‘¢ Levied as per schedule on 31st 
day of March 1828. Injunction issued on the 8th April 
1828.”’ 

On 7th April 1828, the plaintiff in error filed his bill of 
complaint on the equity side of the circuit court against Zacha- 
rie and Turner, to stay proceedings at law upon the judg- 
ment; and a writ of injunction was granted by the circuit judge, 
and issued on the 8th day of the same month. 

The bill which had been filed by the plaintiff in error on the 
equity side of the court having been dismissed, the attorney 
for the plaintiffs, on the 10th June 1829, gave an order to the 
clerk to issue a writ of venditioni exponas, which was issued 
on the 29th August 1829, and delivered to the marshal, who 
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made a return thereof to the December term 1829, that he had 
received the amount of the execution from the defendant, and 
had it ready to bring into court. 

The defendant at the same term made a motion to quash the 
writ of venditioni exponas, and filed the following reasons in 
support of his motion. 

1. That the judge who granted the said writ of injunction 
required the defendant, Hugh Boyle, to execute an injunction 
bond or obligation, before the said writ was issued. The bond 
was in the common form. 

2. And also the one hundredth rule of the court, adopted, with 
others, by the circuit court of the United States for the fourth 
circuit, in and for the district of Maryland; passed and adopted 
by the court, as the rules for the orderly conducting of busi- 
ness in the court in cases at common law, and to regulate the 
practice in the court; at November term 1802. 

One Hundredth Rule. “ Writs of capias ad satisfaciendum, 
fieri facias (or attachment by way of execution), as authorized 
by the act of assembly of this state, may issue at the option of 
the party in whose favour any judgment shall be rendered for 
the recovery of any debt or damages; but only one execution 
shall be served returnable to the same court, unless sufficient 
money shall not be levied to satisfy the judgment, in which 
case the capias ad satisfaciendum may be afterwards served for 
the residue, which shall be indorsed thereon, and the costs 
of the writ not served shall be paid by the party issuing it.” 

And also the act of the general assembly of Maryland, 
passed at November session 1799, chapter 79, entitled ‘an 
act to prevent unnecessary delay and expense, and for the 
further advancement of justice in the court of chancery ;’ and 
also the act of the general assembly of Maryland, entitled “an 
act for the ease of the inhabitants in examining evidences re- 
lating to the bounds of lands, and in the manner of obtaining 
injunctions,”’ passed at October.session 1723, chapter 8. 

And also appealed to the knowledge of the court, that ac- 
cording to the uniform and immemorial practice in the state 
of Maryland, with regard to the state courts, whenever a writ 
of fieri facias had been levied, and the proceedings were stayed 
by injunction before the day of sale, the officer who had levied 
the writ of fieri facias delivered up the property seized by 











JANUARY TERM 1832. 651 


[Boyle v. Zacharie and Turner.] 
him, to the defendant at law, upon the service upon the said 
officer of notice of the writ of injunction. 
The court overruled the motion, and ordered and directed 
the marshal to bring into court the money mentioned in his re- 
turn, and the cause was removed to this court by writ of error. 


The case was argued by Mr Wirt, for the plaintiff in error; 
and by Mr Scott, for the defendants. 

Mr Wirt contended: 1. That there was error in not quash- 
ing the writ of venditioni exponas; because the equity cause, 
lately depending in the same court, between the same parties, 
on account of the same cause of action, having been set down 
for a final hearing, and a final decree having been passed 
dissolving the injunction issued in said equity cause, and that 
decree being appealed from, and an appeal bond having been 
filed and. approved by the court, and the proceedings trans- 
mitted to the appellate court where they are still pending; the 
execution of the judgment enjoined against, should have been 
stayed by the appeal until affirmance of the decree. 

2. That the property seized under the writ of fieri facias 
should have been delivered up by the marshal to the defendant 
at law (plaintiff in error), on service of the writ of injunction, 
according to the law and practice of the courts of the state of 
Maryland; and is to be considered as having been so delivered 
up; and therefore a writ of venditioni exponas could not pro- 
perly issue, even if other process might. 

3. That whether the law and practice of the courts of Mary- 
land justified the marshal in the delivery up of the property 
taken in execution, or not, a writ of venditioni exponas was 
not the proper process which ought to have issued. 

4. That if such a writ was the proper process, it was fatally 
defective in form, as well as in substance, and ought therefore 
to have been quashed. 

5. That on the return of the marshal made to the venditioni 
exponas, the court below erred in requiring the money to be 
brought into court. 

Mr Wirt contended that the appeal in the equity case was a 
supercedeas in this case; and the venditioni was therefore im- 
properly issued. 

Originally, all cases were brought up to this court by writ 
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of error, which was always a supercedeas if prosecuted in time. 
This practice was changed by the_act of congress of 1803; and 
now the appeal operates precisely as did a writ of error; and 
the taking out the execution was irregular. Cited, 2 Wheat. 
132; Coxe’s Dig. 50, 51. As to the practice in the state of 
Maryland, cited 6 Har. and John. 332. 

After the cause is in this court, it ought to have the power 
to see that no further proceedings be had in the court below. 

In all cases of proceedings in rem, and bond and security 
given, the bond isa substitute for the res ips; which is there- 
upon restored to the party. Act of Maryland, 1723, ch. 28; 
act 1799, ch. 79. It is admitted that these laws have no 
force in the courts of the United States, but under the power 
of the court to adopt the state practice. As to adopting the 
state practice, cited 10 Wheat. 51; 10 Wheat. 1. Astothe right 
of the party to take out a writ of error in such a case, cited 
7 Cranch, 278. 

The motion to grant the venditioni is a substitute for the 
writ of audita querela. This is now obsolete; and relief is 
granted on motion, where audita querela was formerly brought. 
Cited 3 Black. Com. 406. 


Mr Scott, for the defendants in error, contended that this 
case was not properly before the court. 

The supreme court, although a court exercising common 
law jurisdiction, was a court of statutory jurisdiction; and we 
must look to the constitution of the United States and the 
acts of congress for the subjects proper to be brought before 
the court. A writ of error will not lie to bring up an execution 
from a circuit court, and more than five years had elapsed from 
the rendition of the judgment before the issuing of the writ of 
error: and the court could, therefore, take no cognizance of 
the judgment of the circuit court, or of the proceedings upon 
that judgment, because a writ of error would not lie upon the 
judgment after five years: and there was no provision in any 
act of congress for bringing up an execution. 

He also contended, that the proceedings on a judgment come 
properly within the discretion of the court by which the judg- 
ment was rendered; and in England a writ of error would 
not lie merely to bring up an execution; and where the king’s 
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bench in England had quashed an execution, which had been 
issued by another court, and which had been brought before 
that court, the judgment, upon which the execution had been 
issued, as well as the execution itself, had been brought before 
the court, and that the court had proceeded to quash, for error 
in the judgment. In this case there was no error in the judg- 
ment, and none was alleged; if there were error, this court 
could not correct it after five years: and, independent of the 
first objection, this court could not look at the execution, the 
judgment not being properly before it. 

He also contended, that even if this case were properly be- 
fore this court, the writ of venditioni exponas was. properly 
issued, and the motion to quash it was rightly overruled; and 
the circuit court was right in directing the marshal to bring 
the money into court. 

1. Because the supreme court considers the practice of the 
king’s bench and chancery court as affording the outlines for 
its practice. 2 Dallas, 411. 

2. Because the remedies in the courts of the United States, 
in equity, are not according to the practice of state courts, but 
according to the principles of equity, as distinguished and de- 
fined in those courts, from which we derive our knowledge of 
those principles. Seventh rule of court, 8th August 1791. 
Robinson v. Campbell, 3 Wheat. 212, 221. 

3. And because the circuit courts of the union have chan- 
cery jurisdiction in every state, and have the same chancery 
powers, and the same rules of decision in all the states. The 
United States v. Howland, 4 Wheat. 108, 115. 

He then assumed the proposition, that the writ of fieri facias 
was properly issued; and showed from the record that it was 
levied upon ‘‘the ship General Smith,” as the property of 
Boyle, eight days before the issuing of the writ of injunction, 
viz. upon the Slst day of March 1828; and that the writ of 
injunction was not issued until the 8th April 1828: and he 
contended, that the writ of venditioni exponas was issued in 
conformity to the practice in England: and referred to Eden 
on Injunctions, 34; 1 Maddox on Chancery Practice, 130, 
for the purpose of showing, that the fieri facias having been 
levied before the issuing of the writ of injunction, that the de- ~ 
fendant and plaintiff in error was not entitled to have the ship 
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delivered up to him upon the service of the writ of injunction; 
and the venditioni exponas having issued according to the 
practice in England, it would not be affected by the one’ hun- 
dredth rule of the circuit court; and that the application of 
that rule to the case before the court, would destroy the uni- 
formity of the practice.in the courts of equity of the United 
States. He also contended, that the application of the acts of 
assembly of Maryland, viz. September 1723, chap. 8, sec. 5, 
and 1799, ch. 79, sec. 10, which had been relied on by the 
plaintiff in error, and of the Maryland practice under those 
acts of assembly, would be a legislative, not a judicial act, 
unwarranted by the constitution and laws of the United States, 
contrary to the English practice, and contrary to the practice 
of the courts of the United States. 

He also insisted there was no error in issuing the ven- 
ditioni exponas pending the appeal; and it was no breach 
of the injunction so to do; because the fieri facias and the 
venditioni exponas were but one execution; and that the 
execution having been begun before the issuing of the writ of 
injunction, it was the right of the plaintiff at law to have it 
completed: but he admitted, that pending the appeal and writ of 
error, he could not have taken out a new execution; and he 
relied on Metton v. Eldrington, 1 Dyer, 98, b, where a ven- 
ditioni exponas was issued after a scire facias, although a super- 
sedeas. Also Charter vy. Pector, Cro. Eliz. 597; and that 
the circuit court was right in directing the marshal to bring 
into court the money which he had received on the execution. 


Mr Justice Srory delivered the opinion of the Court. 

This is a writ of error to the circuit court of the district of 
‘Maryland, between the same parties, and upon the same judg- 
ment on which the bill in equity, which has just been disposed 
of, was founded. The facts relative to the judgments need 
not be again repeated, as they are fully disclosed in the pre- 
ceding cause. 

The object of the present writ of error is to revise the de- 
cision of the circuit court in refusing to quash a writ of ven- 
ditioni exponas issued for the sale of the ship General Smith, 
which was seized upon the fieri facias on the judgment, upon 
a motion made by the counsel for Boyle for that purpose. 
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The fieri facias was levied on the ship on the 3lst of March 
1828; the bill in equity was filed, and an injunction awarded, 
on the 8th of the succeeding April. On the 8th of May fol- 
lowing, the writ of fieri facias was returned to the circuit court 
with the marshal’s return thereon, ‘‘ levied as per schedule on 
the 31st of March 1828. Injunction issued on the 8th of 
April 1828.”? On the 29th of August 1829, a writ of vendi- 
tioni exponas issued from the circuit court, returnable to the 
next December term of the court. At the return term, a mo- 
tion was made in behalf of Boyle, to quash the venditioni 
exponas, grounded, among other things, upon the injunction, 
and bond given in pursuance thereof, and the provisions of 
the act of Maryland of 1799, chap. 79, and the act of Mary- 
land of 1723, chap. 8. A rule was then made at the same 
term upon the marshal, to return the writ of venditioni ex- 
ponas, upon which he made a return, in substance, that the 
amount of the money had been paid into his hands, and was 
now in bank to his credit, to be returned as made under the 
writ of venditioni exponas, if the court should be of opinion 
that it rightfully issued, and empowered and obliged the mar- 
shal to sell the ship seised under the fieri facias issued in 1828, 
stayed by injunction as aforesaid. The court overruled the 
motion to quash the venditioni exponas, and ordered the 
money returned on the writ to be brought into court. The 
present writ of error is brought upon this refusal to quash the 
venditioni exponas. 

The first question naturally presenting itself upon this pos- 
ture of the facts is, whether a writ of error lies in such a case. 
It is material to state, that no error is assigned on the origi- 
nal judgment, or on the award of the fieri facias, which indeed 
are conceded to have been rightfully issued, and to be above 
exception. But the error assigned is the supposed irregularity 
and incorrectness of the award of the venditioni exponas, after 
the writ of injunction from the chancery side of the court had 
been granted. 

The argument to maintain the writ of error has proceeded, 
in a great measure, upon grounds which are not in the slightest 
degree controverted by this court. It is admitted that the 
language in Co. Litt. 288, b. is entirely correct, in stating that 
“a writ of error lieth when a man is grieved by an error in 
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the foundation, proceeding, judgment or execution” in a suit. 
But it is added, in the same authority, that “ without a judg- 
ment on an award in the nature of a judgment, no writ of error 
doth lie.”? If, therefore, there is an erroneous award of exe- 
cution, not warranted by the judgment, or erroneous proceed- 
ings under the execution, a writ of error will lie to redress the 
grievance. The question here is not whether a writ of error 
lies to an erroneous award of execution, for there was no error 
in the award of the fieri facias. But the question is, whether 
a writ of error lies on the refusal to quash the auxiliary process 
of venditioni exponas, upon mere motion. In modern times, 
courts of law will often interfere by summary proceedings on 
motion, and quash an execution erroneously awarded, where 
a writ of error or other remedy, such as a writ of audita que- 
rela, would clearly lie. But, because a court may, it does not 
follow that it is bound thus to act in a summary manner; for 
in such cases the motion is not granted ex debito justitia, but 
in the exercise of a sound discretion by the court. The relief 
is allowed or refused, according to circumstances; and it is by 
no means uncommon for the court to refuse to interfere upon 
motion, in cases where the proceedings are clearly erroneous, 
and to put the party to his writ of error or other remedy; for 
the refusal of the motion leaves every remedy, which is of 
right, open to him. 

In Brooks v. Hunt, 17 Johns. Rep. 484, Mr Chancellor 
Kent, in delivering the opinion of the court of errors, allud- 
ing to this practice, said, ‘‘it is not an uncommon thing for 
a court of law, if the case be difficult or dubious, to refuse 
to relieve a party after judgment and execution in a sum- 
mary way by motion, and to put him to his audita querela.”’ 
That was a case very similar to the present. A motion was 
made to the supreme court of New York to set aside a fieri 
facias, on the ground that the party was discharged under the 
insolvent laws of that state. The court refused the motion; 
and on error brought, the court of errors of New York quashed 
the writof error. Mr Chancellor Kent, on behalf of the court, 
assigned as one of the grounds of quashing the writ of error, 
that the rule or order denying the motion was not a judgment 
within the meaning of the constitution or laws of New York. 
It was only a decision upon a collateral or interlocutory point, 
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and could not well be distinguished from a variety of other 
special motions and orders, which are made in the progress of 
a suit, and which have never been deemed the foundation of a 
writ of error. A writ of error would only lie upon a final 
judgment or determination of a cause; and it was never known 
to lie upon a motion to set aside process. And in the close 
of his opinion, he emphatically observed, if the case ‘is to be 
carried from this court to the supreme court of the United 
States, I should hope, for the credit of our practice, it might 
be on the audita querela, and not upon such a strange mode of 
proceeding as that of a writ of error brought upon a motion 
and affidavit.””?_ There are other cases leading to the same con- 
clusion. See Wardell v. Eden, 1 Johns. Rep. 531, note. 
Wicket v. Creamer, 1 Salk. 264. “Johnson v. Harvey, 4 
Mass. Rep. 483. Bleasdale v. Darby, 9 Price, 600. Clason 
v. Shotwell, 1 Tidd’s Prac. 470,471; Kent’s (Chancellor) 
Opinion, 12 Johns. Rep. 31, 50. Com. Dig. Pleader, 3 B. 12. 
A very strong case illustrating the general doctrine is that 
error will not lie to the refusal of a court to grant a peremp- 
tory mandamus, upon a return made to a prior mandamus, 
which the court allowed as sufficient. This was held by the 
house of lords in Pender v. Herle, 3 Bro. Parl. Cases, 505. 

We consider all motions of this sort to quash executions, as 
addressed to the sound discretion of the court; and as a sum- 
mary relief, which the court is not compellable to allow. The 
party is deprived of no right by the refusal; and he is at full 
liberty to redress his grievance by writ of error, or audita que- 
rela; or other remedy known to the common law. The re- 
fusal to quash is not, in the sense of the common law, a judg- 
ment; much less is it a final judgment. It is a mere interlo- 
cutory order. Even at the common law, error only lies from 
a final judgment; and by the express provisions of the judiciary 
act of 1786, chap. 20, sec. 22, a writ of error lies to this court 
only in cases of final judgments. 

But if this objection were not, as we think it is, insuperable, 
there would be other decisive objections against the party. In 
the first place, the very ground of argument to maintain the 
motion to quash is, that the injunction operated as a super- 
sedeas of the execution, according to the acts of Maryland of 


1723, chap. 8, and of 1799, chap. 79, regulating proceedings 
Vout. VI.—4 H 
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in chancery and injunctions, which give to an injunction the 
effect of a supersedeas at law. But the acts of Maryland re- 
gulating the proceedings on injunctions, and other chancery 
proceedings, and giving certain effects to them in courts of 
law, are of no force in relation to the courts of the United 
States. 

The chancery jurisdiction given by the constitution and laws 
of the United States is the same in all the states of the union, 
and the rule of decision is the same in all. In the exercise of 
that jurisdiction, the courts of the United States are not gov- 
erned by the state practice; but the act of congress of 1792, 
ch. 36, has provided that the modes of proceeding in equity 
suits shall be according to the principles, rules and usages 
which belong to courts of equity, as contradistinguished from 
courts of law. And the settled doctrine of this court is, that 
the remedies in equity are to be administered, not according to 
the state practice, but according to the practice of courts of 
equity in the parent country, as contradistinguished from that 
of courts of law; subject, of course, to the provisions of the 
acts of congress, and to such alterations and rules as in the ex- 
ercise of the powers delegated by those acts, the courts of the 
United States may, from time to time, prescribe. Robinson 
v. Campbell, 3 Wheat. R. 212; United States v. Howland, 4 
Wheat. R.108. So that, in this view of the matter, the effect 
of the injunction granted by the circuit court was to be decided 
by the general principles of courts of equity, and not by any 
peculiar statute enactments of the state of Maryland. 

Strictly speaking, at the common law an injunction in equity 
does not operate as a supersedeas; although it may furnish a 
proper ground for the court of law, in which the judgment is ren- 
dered, to interfere by summary order to quash or stay the pro- 
ceedings on the execution. Ifthe injunction is disobeyed, a 
court of equity has its own mode of administering suitable re- 
dress. But a court of law is under no obligations to enforce it 
as a matter of right or duty. In respect to suits at common law, 
itis true that the laws of the United States have adopted the forms 
of writs, executions and other process, and the modes of proceed- 
ing authorized and used under the state laws, subject, however, 
to such alterations and additions as may from time to time be 
made by the courts of the United States. But writs and exe- 
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cutions, issuing from the courts of the United States in virtue 
of these provisions, are not controlled or controllable in their 
general operation and effect by any collateral regulations and 
restrictions which the state laws have imposed upon the state 
courts to govern them in the actual use, suspension or super- 
seding of them. Such regulations and restrictions are exclu- 
sively addressed to the state tribunals, and have no efficacy in 
the courts of the United States unless adopted by them. The 
case of Palmer vy. Allen (7 Cranch, 550, 564) furnishes a com- 
mentary on this point; and it is freely expounded and illus- 
trated in the subsequent cases of Wayman v. Southard, 10 
Wheat. R. 1, and United States Bank v. Halstead, 10 Wheat. 
51. No rule of the circuit court of Maryland has been pro- 
duced which adopts these state regulations; and the existence 
of one is not to be assumed. 

But if the injunction could be admitted to operate as a su- 
persedeas at law, under any circumstances, in the courts of the 
United States, there would yet remain a decisive objection 
against its application in the present case. Nothing is better 
settled at the common law than the doctrine that a superse- 
deas, in order to stay proceedings on an execution, must come 
before there is a levy made under the execution; for if it 
comes afterwards, the sheriff is at liberty to proceed upon a 
writ of venditioni exponas to sell the goods. There are many 
cases in the books to this effect; but they are admirably sum- 
med up by Lord Chief Justice Willis, in delivering the opinion 
of the court in Meriton y. Stevens, Willis’s R. 271, 280; to 
which alone therefore it seems necessary to refer. See Char- 
ter v. Pector, Cro. Eliz. 597, Moore’s R. 542; Clark v. 
Withers, 6 Mod. 290, 293, 298;S. C. 1 Salk. 321; Blanchard 
v. Myers, 9 John. R. 66; 2 Tidd’s Pr. 1072; Com. Dig. Exe- 
cution, C. 5, C. 8; Bac. Abridg. Supersedeas, G. See also 
M’Cullough v. Guetner, 1 Binn. R. 214. 

In the present case, the levy on the fieri facias was made 
more than a week before the injunction was granted; so that, 
according to the course of the common law, it ought not to 
operate as a supersedeas to the venditioni exponas. 

In every view of this case it is clear that there is no error 
in the proceedings, which is revisable by this court. What- 
ever might have been properly done by the circuit court, upon 
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the motion to quash, in order to give full effect to its own in- 
junction, was matter exclusively for the consideration of that 
court in the exercise of its discretion, and is not re-examinable 
here. And there is no pretence of any error in the judgment 
or award of the execution under which the levy was made. 
The judgment of the circuit court is therefore affirmed, with 
damages at the rate of six per cent, and costs. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of Maryland, and was argued by counsel; on consideration 
whereof, it is ordered and adjudged by this court, that the judg- 
ment of the said circuit court in this cause be, and the same is 
hereby affirmed, with costs and damages at the rate of six per 
centum per annum. 
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Motion for a mandamus to the district judge of the southern district of New 
York, directing him to restore to the record a plea of “ tender,” which had 
been filed, by the defendant, in a suit on a bond for the payment of duties, 
which had been ordered by the court to be struck off as a nullity. By 
the court: As the allowance of double pleas and defences is a matter not of 
absolute right but of discretion in the court; and as the court constantly 
exercises a control over the privilege, and will disallow incompatible and 
sham pleas, no mandamus will lie to the court for the exercise of its au- 
thority in such cases; it being a matter of sound discretion, exclusively apper- 
taining to its own practice. The court cannot say, judicially, that the district 
court did not order the present plea to be struck from the record on this ground; 
as the record itself furnishes no positive means of information. 

Upon the true interpretation of the provision in the sixty-fifth section of the duty 
collection act of 1799, ch. 128, relative to granting judgment on motion in 
suits on bonds to the United States for duties, the legislature intended no more 
than to interdict the party from an imparlance, or any other means or contri- 
vances for mere delay. He should not, by sham pleadings, or other pretended 
defences, be allowed to avail himself of a postponement of the judgment, to 
the injury of the government, or in fraud of his obligation to make a punctual 
payment of the duties, when they had become due. There is noreason to sup- 
pose that the legislature meant to bar the party from any good defence against 
the suit founded upon real and substantial merits. And such an intention ought 
not, in common justice, to be presumed without the most express declarations. 

The language of the sixty-fifth section neither requires nor justifies any such in- 
terpretation. It merely requires that judgment should be rendered at the re- 
turn term, unless delay shall be indispensable for the obtainment of justice. 

There is no impossibility or impracticability in courts making such rules in 
relation to the filing of the pleadings, and the joining of issues in this particu- 
lar class of cases, as will enable the causes to be heard and tried upon the 
merits, and a verdict found at the return term of the court. 


THIS was a motion, by Mr Hall of counsel for the relator, for 
a mandamus to the judge of the district court of the United 
States for the southern district of New York, “ commanding 
him to restore to the record of the cause, the plea of tender, 
filed in the cause by the defendant, and to proceed to the trial, 
and judge thereupon according to law; and to vacate all rules 
and orders entered in the said court, setting aside such plea as 
a nullity.”” 

The affidavit of John A. Davenport was filed, stating the in-' 
stitution of a suit by the United States in the district court of 
the United States for the southern district of New York, in 
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February term 1831, against himself and a certain John A. 
Lacon, and that a declaration was filed therein against the de- 
fendants, to which the said John A. Davenport, he being the 
only defendant who appeared, after oyer, interposed two pleas. 
The declaration was in debt on a bond to the United States for 
duties on merchandise imported into the port of New York by 
Thomas H. Lacon, one of the obligors, on the 1st day of May 
1831, in the penal sum of five hundred dollars. ‘The amount 
stated to be due to the United States, in the condition of the 
bond, was fifty dollars and twenty-five cents. In the margin 
of the bond was written in figures the sum of $228 34. 

The first plea of the defendant was « non est factum.” 

The second plea stated, that when the bond became due, 
to wit on the 21st day of January 1832, before the commence- 
ment of the suit, the defendant Thomas H. Lacon was ready 
and willing, at the city of New York, to pay the amount due 
thereon, being the sum of fifty dollars and twenty-five cents, 
and that on the same day he tendered to the plaintiffs the said 
sum of money which the plaintiffs refused to receive; and that 
he was still willing and ready to pay the same; and that the 
said sum of fifty dollars and twenty-five cents was brought 
into court, to be paid to the plaintiffs. 

The affidavit proceeded to state, that the bond was given on 
the importation of certain manufactured iron into the port of 
New York; for which, as manufactured iron, and according to 
the tariff, the amount of duties as set forth in the condition of 
the bond was correct. That the collector of the port of New 
York, however, upon an allegation that such iron was not 
manufactured iron but was subject to a specific duty, increased 
the amount of duties to the sum set forth in the margin of the 
bond, and filled in, or caused to be filled in, the penalty of 
five hundred dollars; being after the execution of the bond 
and tender of payment, and without the assent of the deponent, 
to enable a recovery to be had to the extent of the increased 
duty; and that a tender of the amount in the condition men- 
tioned was made, in order to test the questians arising out of 
the acts of the collector, and the plea interposed accordingly. 

The affidavit further stated, that the district attorney of the 
United States moved to strike off from the record the plea of 
tender as a nullity; and that upon argument, the district judge 
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did decide, that, under the act of congress, no other plea could 
be interposed to the bond except the plea of non est factum; 
and did thereupon order the said plea to be stricken from the 
record as a nullity. ‘ 


Mr Taney, attorney-general, presented to the court the 
affidavit of the district attorney of the United States for the 
southern district of New York, stating the circumstances of 
the case; and also a certified copy of the proceedings in the 
district court. 

The case was submitted without argument. 


Mr Justice Srory delivered the opinion of the Court. 

This is a motion for a mandamus to the district judge for the 
southern district of New York, directing him to restore to 
the record a plea of tender, which had been filed, together with 
a plea of non est factum, by Davenport, in a suit on a custom 
house bond for the payment of duties, brought against him in 
that court; and which had been ordered by the court to be 
struck from the docket as a nullity. As the allowance of 
double pleas and defences is a matter not of absolute right, but 
of discretion in the court, and as the courts constantly exer- 
cise a control over this privilege, and will disallow incompati- 
ble and sham pleas, no mandamus will lie to the court for the 
exercise of its authority in such cases; it being a matter of 
sound discretion, exclusively appertaining to its own practice. 
We cannot say judicially, that the court did not order the pre- 
sent plea to be struck from the record on this ground, as the 
record itself furnishes no positive means of information. 

But it appears from the affidavit of the party, and the opi- 
nion of the district court, with a copy of which we have been 
furnished, that the plea was in fact struck from the record 
upon the ground that under the sixty-fifth section of the duty 
collection act of 1799, chapter 128, the defendant has not a 
right to make every defence which he would be entitled to 
make in a suit at common law upon such a bond; but that the 
statute contemplates a summary proceeding and judgment 
against him, without preserving to him the same right of a trial 
by jury upon litigated questions of fact, at least not upon such 
questions of fact as are not within the issue of non est factum. 
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The words of the sixty-fifth section of the act are, ‘‘ and 
where suit shall be instituted on any bond for the recovery 
of duties due to the United States, it shall be the duty of 
the court where the same may be pending to grant judgment 
at the return term, upon motion; unless the defendant shall in 
open court, &c. make oath or affirmation, that an error hath 
been committed in the liquidation of the duties demanded 
upon such bond, specifying the errors, &c. &c; whereupon, if 
the court be satisfied that a continuance until the next succeed- 
ing term is necessary for the attainment of justice, and not 
otherwise, a continuance may be granted, until the next suc- 
ceeding term, and no longer.”’ In our opinion, upon the true 
interpretation of this provision, the legislature intended no 
more than to interdict the party from an imparlance, or any 
other means or contrivances for mere delay. He should not 
by sham pleadings, or by other pretended defences, be allowed 
to avail himself of a postponement of judgment to the injury 
of the government, and in fraud of his obligation to make a 
punctual payment of the duties when they had become due. 

But we perceive no reason to suppose that the legislature 
meant to bar the party from any good defence against the suit, 
founded upon real and substantial merits. And certainly we 
ought not, in common justice, to presume such an intention 
without the most express declarations. To deprive a citizen 
of a right of trial by jury, in any case, is a sufficiently harsh 
exercise of prerogative, not to be raised by implication from 
any general language ina statute. But to presume that the 
government meant to shut out the party from all defences 
against its claims, however well founded in law and justice, 
without a hearing; would be pressing the doctrine to a still 
more oppressive extent. We think the language of the sixty- 
fifth section, neither requires nor justifies any such interpreta- 
tion. It merely requires that judgment should be rendered at 
the return term, unless delay shall be indispensable for the at- 
tainment of justice: and there is no impossibility or impracti- 
eability in the court’s making such rules in relation to the 
filing of the pleadings, and the joining of issues in this peculiar 
class of cases, as will enable the causes to be heard and tried 
upon the merits, and a verdict found at the return term of the 
eourt. It is a matter of common practice in all classes of cases 
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at least in one of the circuits, and no inconvenience or hard- 
ship has hitherto grown out of it—special exceptions, founded 
upon extraordinary circumstances, are and may be disposed of 
upon special application for delay. 

We have thought it right to express this opinion om the 
present occasion, because it appears that there has been a di- 
versity of judgment among the district judges upon the sub- 
ject. It is probable that the district judge of the southern dis- 
trict of New York, will, upon this intimation, grant the proper 
relief. If he should not, we cannot interfere by way of man- 
damus; unless the objection is put upon the record in a proper 
form, which it does not appear to be in the present case. 


On consideration of the motion made in this case on a prior 
day of the present term of this court for a mandamus to be 
directed to the judge of the district court of the United States 
for the southern district of New York, ‘¢ commanding him to 
restore to the record of the cause in said named case, the plea 
of tender pled in the said cause by the defendant, and to pro- 
ceed to trial and judge thereupon according to law, and to 
vacate all rules or orders entered in the said court, setting 
aside such plea as a nullity,”’ and of the exhibits filed in the 
ease as well by the said counsel of the defendant as by Mr 
Attorney-General in behalf of the United States: it is now 
here ordered and adjudged by this Court, that the mandamus 
prayed for be, and the same is hereby refused, and that the 
said motion be, and the same is hereby overruled. 


Vor. VI.—4 I 
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Sreruen Linpsey AND OTHERS, PLAINTIFFS IN Error v. 
Tue Lessee or Tuomas B. Mitten, DEFENDANT IN 
Error. 


Ejectment. The plaintiff claimed the land in controversy, which was situated 
in the Virginia military district, in the state of Ohio, under a patent from the 
United States, dated 1 December 1824, founded on an entry and survey exe- 
cuted in the same year. The defendants offered in evidence a patent, issued 
by the state of Virginia in March 1789, to Richard C. Anderson, for the same 
land, which was rejected by the court; and they gave in evidence, an entry and 
survey of the land made in January 1785, recorded on the 7th of April in the 
same year, and proved possession for upwards of thirty years. The warrant 
under which the defendants’ survey was made, stated that the services for 
which it issued were performed iv the Virginia state line; and not on the 
continental establishment. On the Ist of March 1786, Virginia conveyed to 
the United States the territory north west of the river Ohio, with the reserva- 
tion of such a portion of the territory, ceded between the rivers Sciota and 
Little Miami, as might be required to make up deficiencies of land on the 
south side of the Ohio, called the Green River lands, reserved for the Virginia 
troops on continental establishment. The holders of Virginia warrants had 
no right to locate them in the reservation, until the good land on the south 
side of the Ohio was exhausted, and it was deemed necessary that Virginia 
should give notice to the general government, when the Green River lands 
were exhausted; which would give a right to the holders of warrants to locate 
them in the district north of the Ohio. Lands could be entered in this district 
only by virtue of warrants issued by Virginia to persons who had served three 
years in the Virginia line on the continental establishment. 

lu May 1800, congress authorised patents to issue on surveys made under Vir- 
ginia warrants issued for services on the continental establishment: warrants 
issued by Virginia for services in her state line, gave no right to the holder to 
make an entry in the reserved district. 

The land in the possession of the defendant was surveyed under a warrant which 
did not authorise the entry of lands in the reserved district. The possession 
of the same did not bar the plaintiff’s action. 

It is a well settled principle, that the statute of limitations does not run against a 
state. If a contrary rule were recognised, it would only be necessary for in- 
truders on the public lands to maintain their possessions until the statute of 
limitations shall run, and they then would become invested with the title 
against the government, and all persons claiming under it. 

The entry and survey of the defendant were made before the deed of cession— 
at the time the location was made, the land in the reserved district was not 
liable to be appropriated in satisfaction of warrants granted by the state of 
Virginia for military services in the state line. 

No act of congress was passed subsequent to the deed of cession, which enlarged 
the rights of Virginia to the lands in the military contract beyond the terms of 
the cession. Longer time has repeatedly been given for locations, but no new 

rights have been created. It would seem, therefore, to follow that when the 
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act of 1807 was passed for the protection of surveys, congress could have de- 
signed to protect such surveys only as had been made in good faith; they could 
not have intended to sanction surveys made without the shadow of authority, 
or, what is the same thing, under a void authority. 

It is essential to the validity of an entry that it shall call for an object notorious 
at the time, and that the other calls shall have precision. A survey, unless 
carried into grant, cannot aid a defective entry against one made subsequently. 
The survey, to be good, must have been made in pursuance of the entry. 

To cure defects in entries and surveys, was the design of the act of 1807. It 
was intended to sanction irregularities which had occurred without fraud, in 
the pursuit of a valid title. In the passage of this act, congress could have 
had no reference but to such titles as were embraced in the deed of cession. 


ERROR to the circuit court of the United States for the dis- 
triet of Ohio. | 

This was an ejectment in the circuit court of Ohio, instituted 
by the defendants in error for the recovery of a tract of land 
situated in the Virginia military district in the state of Ohio. 
The title of the plaintiff’s lessor was derived from a patent 
issued by the United States, dated the 1st day of December 
1824, for the premises in controversy; of which the defendants 
were in possession. 

On the trial, the defendants offered in evidence the copy of 
a survey, bearing date the 5th of January 1788, recorded on 
the 7th of ‘April in the same year. The entry and survey, 
which comprehended the land in dispute, were in the name 
of Richard C. Anderson, and the latter purported to be made 
for four hundred and fifty-four acres of land, part of a military 
warrant, No. 2481, on the Ohio river, on the north-west side, 
&e. 

The defendants then read in evidence the act of congress of 
the 3d of March 1807, authorizing patents for land located and 
surveyed by certain Virginia revolution warrants, and the 
act, amending the same, passed in March 1823. They also 
offered in evidence the deposition of James Taylor, to prove 
that the defendants had been in possession of the premises for 
upwards of thirty years, which deposition was admitted by the 
court. 

The plaintiff then offered evidence to prove that the war- 
rant, on which the defendants’ survey was predicated, was 
issued by the state of Virginia on the 12th of February in the 
year 1784, for services performed in the Virginia state line, 
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and not in the continental establishment. The defendants ob- 
jected to this evidence, but the court overruled the objection, 
and permitted the same to go tothe jury. The defendants, 
by their counsel, then moved the court to instruct the jury 
that, if they believed that the survey under which the defend- 
ants claim was founded on the warrant so admitted in evidence 
by the court, it did not render the survey void; but that the 
survey and possession, under the acts of congress referred to, 
constituted a sufficient title to protect the defendants in their 
possession. The court refused to give the instruction, and 
directed the jury, that, if they believed the survey of the de- 
fendants was founded on the warrant offered in evidence by 
the plaintiff, then that the survey was void; and that the sur- 
vey and entry, together with the possession of the defendants, 
were no legal bar, under the acts of congress aforesaid, to the 
plaintiff’s right of recovery. They further requested the 
court to instruct the jury, that, if they believed the defendants 
had the uninterrupted possession of the premises for more than 
twenty-one years since the commencement of the act of limi- 
tations in the state of Ohio, and before the commencement of 
this suit, that then the defendants had a title by possession; 
unless the plaintiffs came within some one of the exceptions 
of the statute. The court refused to give such instructions. 

They further requested the court to instruct the jury, that, if 
they believed the defendants were innocent purchasers with- 
out notice of the warrant offered in evidence by the plaintiff, 
that the defendants were entitled to a verdict. The court re- 
fused to give such instructions. 

To these proceedings of the court the defendants excepted; 
and a verdict and judgment having been rendered for the 
plaintiff, they prosecuted this writ of error. 


The case was argued by Mr Ewing and Mr Corwin, for 
the plaintiffs in error; and by Mr Leonard and Mr Doddridge, 
for the defendant. 

The only question argued before the court was that which 
had reference to the validity of the, title derived by the plain- 
tiffs in error, the defendants below, under the entry and sur- 
vey in the name of Richard C. Anderson. The counsel for 
the plaintiffs in error abandoned the point made in the circuit 
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court, that they were entitled to the benefits of the statute of 
limitations. 


For the plaintiffs in error it was argued, that the plaintiffs’ 
title was protected by the act of congress of March 3, 1807. 
That act was made to protect possessions against entries under 
certain descriptions of warrants; to prevent an entry or loca- 
tion on tracts for which patents had issued, or surveys had been 
made. It was admitted that there must have been a survey 
by some person, acting in an official capacity. The party 
claiming must show a colour of title; and that has been shown 
by the entry and survey in this case. There is no distinction 
under the law between surveys which were void and voidable. 
These terms are of very indefinite import, and the application 
of the act cannot turn upon them. 

The cases of Anderson’s lessee y. Clarke, 1 Peters, 636, 
and of Hoofnagle v. Anderson, 7 Wheat. 212, sustain the 
principles claimed by the plaintiffs in error. When in 1807 
congress passed the law, they must be presumed to have legis- 
lated on the then existing state of things. It was then well 
known that there were lands held under claims drawn under 
surveys made for services in the Virginia state line. It must 
be presumed the act was intended to apply to those cases. 
The equities of both classes of claimants were the same; both 
were meritorious; and the powers of congress extended to 
both. In 1823, congress passed a law in precise accordance 
with the act of 1807, after the decision of the court in Hoof- 
nagle v. Anderson, in 1822, relating to Virginia state warrants. 
There is nothing appearing on the face of the survey, under 
which the plaintiffs in error held the land, showing that their 
title below was derived under a warrant for services in the 
state line: nor is it open to inquiry whether the surveyor was 
legally authorized to make the survey. 

The plaintiffs in error held as bona fide purchasers under An- 
derson’s title: they are purchasers without notice. 

The case of Miller and others y. Kerr and others, 7 Wheat. 
1, and the cases cited for the defendant in error have no appli- 
cation to this case. The law of 1807 was not in the view of 
the court in the decision of these cases. 

The limitation upon claims intended to be brought within 
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the act of 1807, extends in terms to such a warrant as the 
plaintiffs’, The meaning of the terms “ patent”’ and “ survey,” 
is decided in the case of Hoofnagle v. Anderson; and in that 
case, the survey was under a state line warrant. 


Mr Leonard and Mr Doddridge, for the defendant in error, 
contended that the act of congress upon which the plaintiffs 
rely, was intended to protect informal or imperfect entries or 
surveys under continental warrants, and not such as were 
absolutely void; such as surveys made under state line warrants. 
The surveys made on the ground, were to be protected when 
made under proper warrants. 

This construction is established in the cases reported in 
Hard. Reports, 348, 358, 359. 

In Miller and others v. Kerr and others, 7 Wheat. 1, this 
court decided, that as there was no reservation whatever of 
these lands in favour of the bounties due to the state line, no 
title could be acquired in virtue of such service. They add, 
the same principle was asserted by the court in the case of 
Polk’s lessee v. Wendall; and we think it too clear to be con- 
troverted. The question upon which the court felt difficulty 
in Miller’s case, was the admission of evidence questioning the 
validity of the warrant, which expressly recited, that the land 
was ‘* due in consideration of services for three years as a 
lieutenant of the Virginia continental line.”? They deter- 
mined in favour of admitting this evidence, because they say, 
‘¢until the consummation of the title by grant, the persons 
who acquire an equity, hold aright subject to examination. 
The validity of every document is then open to examination, 
whatever the law may be after the emanation of a patent.” 

The force of this decision, as applicable to this case, is in no 
respect impugned by the case of Hoofnagle v. Anderson, 
susequently decided, and reported in 7 Wheat. 212. In this 
latter case the party was protected by his patent, which was 
issued before the making of his adversary’s entry. In Mil- 
ler’s case, the party claiming under a warrant, in the state 
line, did not hold an operative patent. He held the elder 
entry and survey. The other party, having the senior patent, 
held the legal title. Consequently the party stood upon his 
entry and survey, which was open to examination. In this 
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case, the plaintiffs in error, having no legal grant, stand also 
upon their entry and survey: and upon the doctrine of Miller’s 
case, these confer no title whatever. 

In the Lessee of Anderson vy. Clarke and Ellison, 1 Peters, 
628, it was considered what description of survey protected 
land from entry under the law of March 2, 1807. The ques- 
tion presented in that case was, whether an entry and survey 
upon a warrant previously satisfied, was protected. The ge- 
neral principle was not decided; the court being of opinion that 
the particular circumstances and relations of the parties con- 
nected with the entries operated to protect them. 

No doctrine is better settled than that a survey without an 
entry is void; none, than that an entry without a warrant to 
authorise it, is void. If the act of March 2, 1807, can be 
made to protect this survey, it protects that which before the 
passage of the law, was absolutely void—as much so as an en- 
try made without reference to any warrant. The object of the 
law was to protect bona fide entries and surveys, made upon 
warrants capable of appropriating the land, but defective in 
some of the requisites specified in the law. This was a pru- 
dent and parental object. But it ought never to be construed 
as protecting that which originated in positive wrong, and un- 
authorised encroachment upon the rights of others. 

Whatever might have been the original rights and equities 
of the two classes of claimants, and however true it may be, 
as suggested by the chief justice, in Hoofnagle v. Anderson, 
‘¢that the rights of the state officers were not sufficiently re- 
spected when the legislature omitted to insert them, as well as 
their brethren of the continental line, in the reservation for 
military warrants;’’ it is certain that that omission limited and 
concluded their rights. An entry specifying that it was made 
upon a warrant in the state line, and a survey and patent con- 
taining the same specification, would be mere nullities; because 
all were contrary to law, and unauthorised upon the face of 
them. It is only where prima facie every thing is legal, that 
the grant appropriates the land: until the grant issues to shut 
up all inquiry into intermediate proceedings, the validity of 
both entry and survey depends upon the warrant. If that 
confer no authority, the entry and survey originate no right. 
Surely the act of March 2, 1807, was intended to protect 
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existing rights, and not to be made the foundation of new 
ones. Yet such must be its operation if it protect the survey 
in question. 
Cited also, Swann’s Collection of Ohio Land Laws, 121; 5 
Cranch, 234; 7 Wheat. 212; 9 Wheat. 480. 


Mr Justice M’Leawn delivered the opinion of the Court. 

This is a writ of error brought to reverse a judgment of the 
circuit court, for the district of Ohio. The plaintiff in the 
court below prosecuted an action of ejectment to recover pos- 
session of four hundred and fifty and a half acres of land, lying 
in what is called the Virginia military district, and known by 
entry numbered twelve thousand four hundred and ninety-five. 

Stephen Lindsey and others were made defendants; and 
were proved to be in possession of the land in controversy. 

On the trial, the plaintiff exhibited a patent for the land, 
bearing date the Ist December 1824, which was founded on 
an entry and survey executed in the same year. 

The defendants offered in evidence a patent issued by the 
commonwealth of Virginia, in March 1789, to Richard C. 
Anderson, for the same land, which was rejected by the court. 
They then gave in evidence an erftry and survey of the land, 
made in January 1783, which were duly recorded on the 7th 
of April in the same year; and proved possession for upwards 
of thirty years. 

The plaintiff then offered in evidence the warrant on which 
the entry and survey of the defendants were made; accom- 
panied by proof, that the military services for which said 
warrant issued, were performed in the Virginia state line, and 
not on the continental establishment. This fact was apparent 
on the face of the warrant. To the admission of this evidence 
the defendants objected. 

The defendants then requested the court to instruct the 
jury, that the unipterrupted possession for more than twenty- 
one years, was a bar to the plaintiff’s recovery. That this 
possession, under the entry and survey before stated, ought to 
protect them against the title of the plaintiff. The court 
refused to give the instructions; on which ground, and because 
the court admitted the evidence offered by the plaintiff, which 
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was objected to by the defendants, a bill of exceptions was 
taken; which presents to this court the above questions. 

That the possession of the defendants does not bar the plain- 
tiff’s action, is a point too clear to admit of much controversy. 
It is a well settled principle, that the statute of limitations 
does not run against a state. If a contrary rule were sanc- 
tioned, it would only be necessary for intruders upon the 
public lands, to maintain their possessions, until the statute of 
limitations shall run; and then they would become invested 
with the title against the government, and all persons claim- 
ing under it. In this way the public domain would soon be 
appropriated by adventurers. Indeed it would be utterly im- 
practicable, by the use of any power within the reach of the - 
government, to prevent this result. It is only necessary, 
therefore, to state the case, in order to show the wisdom and 
propriety of the rule that the statute never operates against 
the government. 

The title under which the plaintiff in the ejectment claimed, 
emanated from the government in 1824. Until this time, 
there was no title adverse to the claim of the defendants. 
There can, therefore, be no bar to the plaintiff’s action. 

To understand the objection to the validity of the defend- 
ants’ title, under their entry, survey and patent, it will be 
necessary to advert to the conditions on which the district of 
country, within which the location was made, was ceded by 
Virginia to the United States. 

By her deed of cession, which was executed in behalf of the 
commonwealth by her delegates in congress in 1784, Vir- 
ginia conveyed to the United States the territory north west 
of the river Ohio, with certain reservations and conditions, 
among which was the following: ¢¢ that in case the quantity of 
good land on the south east side of the Ohio, upon the waters 
of the Cumberland river, and between the Green river and 
Tennessee river, which have been reserved by law for the 
Virginia troops on continental establishment, should, from the 
North Carolina line bearing in further upon the Cumberland 
lands than was expected, prove insufficient for their legal 
bounties; the deficiency should be made up to the said troops 
in good lands, to be laid off between the rivers Sciota and Little 
Miami, on the north west side of the river Ohio; in such 
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proportions as have been engaged to them by the laws of 
Virginia.” 

From this condition it is clear, that until the good land was 
exhausted in the district of country named, the holders of 
Virginia warrants had no right to locate them in the above 
reservation. ‘This is the construction given by congress to the 
deed of cession, as appears from a resolution adopted by them 
on the subject. It was also deemed necessary, that Virginia 
should give notice to the general government, when the Green 
river lands were exhausted, which would give a right to the 
holders of warrants to locate them in the district north of 
the Ohio. 

Lands could be entered in this district only by virtue of 
warrants issued by Virginia, to persons who had served three 
years in the Virginia line, on the continental establishment. 

In May 1800, by an act of congress, the proper officer was 
authorised to “ issue patents on surveys which have been, or 
may be made within the territory reserved by the state of 
Virginia, north-west of the river Ohio, and being part of her 
cession to congress, on warrants for military services issued 
in pursuance of any resolution of the legislature of that state, 
previous to the passing of that act, in favour of persons who 
had served in the Virginia line on the continental establish- 
ment.” 

Several laws were subsequently passed in relation to this 
reservation, and to the rights of warrant holders; in all of 
which, a reference is made to warrants issued for services per- 
formed on the continental establishment. This was in con- 
formity to the deed of cession; and, although not necessary, 
was deemed proper, in giving time, to locate warrants in this 
district, in order to prevent the semblance of right from being 
acquired by virtue of locations made on other warrants. 

It was known that Virginia had issued other military war- 
rants for services in her state line, which gave no right to the 
holder to make an entry in the above district. 

In the act of the 2d of March 1807, to extend the time for 
locating military warrants in the reserved district, and for 
other purposes, it is provided, ‘that no locations within the 
above mentioned tract, shall, after the passing of that act, be 
made on tracts of land for which patents had been previously 
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issued, or which had been previously surveyed; and any patent 
obtained contrary to the provisions of that act, was declared to 
be null and void.” 

As by the deed of cession the fee to this district passed to 
the United States, the patents for lands entered and surveyed 
within it, necessarily emanated from the general government. 
It is therefore clear, that the circuit court did not err in re- 
jecting, as evidence, the patent which was issued by Virginia 
for this land several years subsequent to the deed of cession. 
But the defendants below rely upon their survey, as being 
protected by the act of 1807. This is the main point in the 
case, and it becomes necessary fully to consider it. 

The entry and survey of the defendants were made before 
the deed of cession, but it is not contended, that, at the time 
this location was made, the land within this district, under the 
laws of Virginia, was liable to be appropriated in satisfaction 
of warrants granted by the state for military services in the 
state line. The fact, therefore, of this location having been 
made, while the fee of this district remained in Virginia, can- 
not give it validity, as the entry was not made in pursuance of 
the laws of Virginia. 

By the act of 1807, any patent is declared to be void that 
shall be issued on an entry of land which had been previously 
patented or surveyed. This language is general, and literally 
applies to all surveys which had been previously made, whether 
made with or without authority. Could congress have design- 
ed by this act to protect surveys which had been made without 
the semblance of authority. If an intruder, without a warrant, 
had marked boundaries in a survey, either large or small, would 
it be protected under the act. When the object and scope of 
the act are considered, and other laws which have been enact- 
ed on the same subject, and the deed of cession are referred to; 
it would seem that much difficulty cannot be felt in giving a 
correct construction to this provision. 

In making the cession, Virginia only reserved the right of 
satisfying warrants issued for military services in the state line, 
on the continental establishment. Warrants of no other de- 
scription, therefore, could give any right to the holder, to any 
land in this district. In all the acts subsequently passed, giv- 
ing further time for the location of warrants in this reservation, 
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there is a reference to the kind of warrants which may be 
located. And in the act of 1807, the *¢ officers and soldiers of 
the Virginia line on continental establishment, are named as 
entitled to iand in the district.” 

No act of congress passed subsequent to the deed of cession, 
which enlarged the rights of Virginia to this district, beyond 
the terms of the cession. Longer time has repeatedly been 
given for locations, but no new rights have been created. It 
would seem, therefore, to follow, that when the act of 1807 
was passed for the protection of surveys, congress could have 
designed to protect such surveys only as had been made in 
good faith. They could not have intended to sanction surveys 
made without the shadow of authority, or which is the same 
thing, under a void authority. 

It is known to all who are conversant with land titles in this 
district, that the mode pursued in making entries and surveys 
under the Virginia land law, gave rise to the most ruinous 
litigations. The docket of this court contains abundant evi- 
dence of this fact. By the law of 1807, congress intended to 
lessen litigation. 

It is essential to the validity of an entry, that it shall call 
for an object notorious at the time, and that the other calls 
shall have precision. A survey, unless carried into grant, 
cannot aid a defective entry against one made subsequently. 
The survey, to be good, must be made in pursuance to the 
entry. 

To cure defects in entries and surveys was the design of the 
act of 1807. It was intended to sanction irregularities, which 
had occurred without fraud, in the pursuit of a valid title. In 
the passage of this act, congress could have had no reference, 
but to such titles as were embraced by the deed of cession. 

The case of Miller and others v..Kerr and others, reported 
in 7 Wheaton, 1, is cited by the defendants’ counsel. In this 
case the register of the land office of Virginia, had, by mistake, 
given a warrant for military services in the continental line, 
on a certificate authorising a warrant for services in the state 
line. An equity acquired under this warrant was set up 
against a legal title subsequently obtained; but the court sus- 
tained the legal title. They considered the register a minis- 
terial officer, and that his official acts, as such, might be in- 
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quired into. This entry was made subsequent to the deed of 
cession, and the court seemed to think if this territory had not 
been ceded, there would have been great force in the argu- 
ment, that as the holder was entitled to the land for services 
rendered, and as, by the mistake of the officer, he had been 
prevented from locating the warrant in Kentucky, and as no 
provision existed by which his claim could be satisfied; if the 
entry made should not be sustained, that under such circum- 
stances it should be held valid. The case was a hard one, but 
the court were clear, that by virtue of the warrant thus issued 
no right could be acquired in the Virginia reservation. 

The case of Hoofnagle and others v. Anderson, 7 Wheat. 
212, is strongly relied on as a case, if not directly in point, 
that has at least a strong bearing on the question under consi- 
deration. In that case the court decided, that a patent is a 
title from its date, and conclusive against all those whose rights 
did not commence previous to its emanation. The entry on 
which this patent was founded was made in the Virginia re- 
servation, by virtue of a warrant which was in fact issued for 
services in the state line; but it was stated on its face to have 
been issued for services on the continental establishment. 

This case would have been similar to the one under consi- 
deration, if the patent had not been issued; but the decision 
turned against the subsequent locator, on the ground that the 
patent appropriated the land. 

The court say, that the ‘principle is well settled, that a 
patent is unassailable by any title commenced after its emana- 
tion.”” The case of Jackson v. Clark et al. 1 Peters, 628, it 
is contended, bears a close analogy to the one under examina- 
tion. That was a case where the act of 1807 was decided to 
protect a survey, although made on a warrant which had been 
previously located and not withdrawn. But the court sus- 
tained the survey, on the ground that it was not a void act, 
though it might be irregular. That to the purchaser of the 
survey, there was no notice of irregularity, much less of fraud. 

The warrant was valid, and upon its face authorised the 
entry. The entry had been regularly made on the books of 
the surveyor, and the survey had been executed by a regular 
officer; and the only objection to the validity of the proceed- 
ings was, that the warrant had been previously located. This 
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location, the court said, might be withdrawn, and that would 
remove all objections to the subsequent proceedings. And 
they intimate that the powers of a court of chancery were suf- 
ficient to have compelled the original locator to withdraw the 
first entry, or enjoin him from the use of it, so as to remove 
the objections to the second entry. Under all the circum- 
stances of the case, they consider that the second survey was 
protected from subsequent entries by the act of 1807. 

They say, “if it be conceded that this provision in the above 
act was not intended for the protection of surveys which were 
in themselves absolutely void, it must be admitted that it was 
intended to protect those which were defective, and which 
might be avoided for irregularity.” 

There can be no doubt that congress did intend to protect 
surveys which had been irregularly made, and it is equally 
clear that they did not design to sanction void surveys. A 
survey is void, unless made under the authority of a warrant; 
and it need not be stated again, that the warrant under which 
the survey of the defendants in the circuit court was made, gave 
no right to the holder to appropriate land north of the Ohio. 

Neither the entry nor the survey is a legal appropriation of 
the land. The claimant is only vested with the equitable 
estate, until his entry and survey have been carried into grant. 

This court decided, in the case of Taylor’s szessee v. Myers, 
7 Wheat. that the act of 1807 did not protect a survey from 
which the entry had been withdrawn. 

In the argument, it was insisted that the entry and survey 
having been made in the name of Richard C. Anderson, the 
principal surveyor, were void under the laws of Virginia: 
that by those laws he was prohibited from making an entry 
in his own name. 

As there are other points in the cause on which the decision 
may rest, it is unnecessary to investigate this one farther than 
to observe, that, under other circumstances, it might be entitled 
to serious consideration. 

This is a case of great hardship on the part of the defend- 
ants below; and regret is felt that the principles of law which 
are involved in the cause do not authorise a reversal of the 
judgment given by the circuit court. 
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The judgment must be affirmed with costs, and the cause 
remanded for further proceedings. 


Mr Justice Batpwin dissented, and gave an opinion in 
writing; which was not delivered to the reporter. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of Ohio, and was argued by counsel; on consideration whereof, 
it is ordered and adjudged by this Court, that the judgment of 
the said circuit court in this cause be, and the same is hereby 
affirmed with costs, and that this cause be and the same is 
hereby remanded to the said circuit court for further proceed- 
ings to be had therein according to law and justice, and in 
conformity to the judgment of this court. 
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CaDWALLADER WALLACE, PLaIntTirr IN Error vy. JostaAH 
C. Parker, DerenpDANT In Error. 


Jurisdiction. This court has jurisdiction in an appeal from the supreme court of 
the state of Ohio, in a case where was drawn in question at the trial the con- 
struction of the act by which Virginia ceded the territory she claimed north- 
west of the river Ohio to the United States, and of the resolution of congress 
accepting the deed of cession, and the acts of congress prolonging the time 
for completing titles to lands within the Virginia military reservation; the deci- 
sion of the supreme court of Ohio, having been against the title set up under 
the acts of congress. 


Construction of the acts of congress relative to the Virginia reservation of mili- 
tary lands in Ohio. 


ERROR to the supreme court of the state of Ohio. 

Josiah C. Parker, the defendant in error, filed a bill in the 
court of common pleas of Brown county, in the state of Ohio, 
praying for an injunction; and that Cadwallader Wallace, the 
defendant in error, should be compelled to release his legal 
title to one thousand acres of land in the Virginia military dis- 
trict in the state of Ohio, which Josiah Parker, the grand 
father of the complainant, had entered, on or about the 12th of 
of January 1788, on part of a Virginia military warrant, 
No. 1920; under which entry a survey was made, but which 
survey, by the omission of the surveyor, was not returned 
to the proper officer for record. The bill stated that the de- 
fendant, Cadwallader Wallace, had caused part of the tract to 
be located, and had obtained a grant for the same; and upon 
the said grant had prosecuted a writ of ejectment against per- 
sons in possession of the land under the complainant. 

The defendant held under a patent, dated April 13, 1824, 
issued to him in consideration of military services performed 
by Thomas Parremore to the United States, a captain, for the 
war, in the Virginia line on continental establishment, and in 
pursuance of an act of the congress of the United States of the 
10th day of August 1790, entitled ‘an act to enable the officers 
and soldiers of the Virginia line on continental establishment to 
obtain titles to certain lands lying northwest of the river Ohio, 
between the Little Miami and Sciota.”” The survey on which 
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the patent was founded, was dated the 17th day of December 
1823. In an answer afterwards filed to an amended bill, he 
says that the complainant has no equitable claim to the land, 
because the entry made by him is based upon a resolution war- 
rant, which is not protected by the act of congress, and cannot 
therefore be a foundation on which to base a valid entry. 

The pleadings also exhibit other questions as to the nature 
and validity of the surveys of the land. As no decision of the 
court was given upon any of the questions presented by those 
parts of the proceedings, they are omitted. 

The petition of Josiah Parker, the grandfather and devisor 
of the complainant, in 1783, to the legislature of Virginia for 
an allowance of land, and the proceedings thereon, were as 
follows: 

To the Honourable, the General Assembly: 

The request of Josiah Parker humbly representeth, that he 
was, in October 1775, appointed by the assembly major of the 
fifth regiment on continental establishment; that he was, in 
August 1776, promoted to the rank of lieutenant-colonel, and 
the April following had the honour of receiving a full colonel’s 
commission in the same regiment, which he retained until 
August 1778, when he resigned it to general Washington, on 
the banks of the North river, after the arrival of Compte 
D’Estaing and the French alliance. That previous to all this, 
he raised the first company of minutemen on the south side of 
James river, and was on actual duty at the Great Bridge with 
his company until his promotion in the continental line. That 
since his resignation, he has, on every invasion, been employ- 
ed against the enemy, and with active and disagreeable com- 
mands, with the rank still of colonel in the militia, which he 
satisfied himself with, though inferior to the rank he held in 
the army, as he felt the satisfaction of serving his country; and 
during all this his services in the militia, he never received a 
shilling of money of any sort from this state or the continent; 
notwithstanding, by the act of assembly allowing a bounty of 
lands to the officers and soldiers, he is precluded from any 
share, because he did not serve three years in a continued line; 
that, nevertheless, he is emboldened to request the assembly 
will allow him a@ colonel’s allowance of lands, because they 
have resolved that generals Stephens and Lawson should receive 
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theirs; and although each of these are general officers of the 
militia, yet they were only colonels at the same time with 
your petitioner, who remained longer in the continental army 
than either of them. 

In the House of Delegates, Tuesday, the 18th of November 
1783: 

Mr Mann Page reported from the committee of propositions 
and grievances, that the committee had, according to order, 
had under their consideration the petition of Josiah Parker, to 
them referred, and had agreed upon a report, and come to a 
resolution thereupon, which he read in his place, and after- 
wards delivered in at the clerk’s table, where the same was 
again twice read and agreed to by the house, as followeth: It 
appears to your committee, that in October 1775, the said 
Josiah Parker was appointed a major of the fifth regiment on 
continental establishment, in which rank he acted until August 
1776, when he was appointed lieutenant-colonel; and in April 
1777, he received a full colonel’s commission in the same 
regiment, and acted in that rank until August 1778, when he 
resigned. It also appears to your committee, that since that 
resignation of the said Josiah Parker, he hath, upon every in- 
vasion of this state by the enemy, been upon duty with the 
militia, in the rank of colonel, with the command of the whole 
militia on the south side of James river after the invasion by 
General Philips, until the arrival of the Count de Grasse. 
Resolved, that the petition of the said Josiah Parker, praying 
that he may be allowed the bounty in lands by law given toa 
colonel in the continental line, is reasonable. 

Land Office, Military Warrant, No. 1920: 

To the principal surveyor of the lands set apart for the offi- 
cers and soldiers of the commonwealth of Virginia. This shall 
be your warrant to survey and lay off, in one or more surveys, 
for colonel Josiah Parker, his heirs or assigns, the quantity of 
six thousand six hundred sixty-six and two-thirds acres of 
land, due unto the said Josiah Parker, in consideration of his 
services for three years as a colonel in the Virginia continental 
line, agreeable to a certificate from the governor and council, 
received into the land office. 

Given under my hand and seal of the said office, this 21st 
day of Nov. in the year 1783. Joun Harvie, R. L. Office. 
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The complainant also exhibited in evidence a patent for five- 
hundred and ten acres, issued to him by the United States, as 
the devisee of Josiah Parker; which patent, bearing date the 
ist of February 1827, recited, that in consideration of military 
services performed by Josiah Parker, for three years a colonet 
to the United States in the Virginia line on continental estab- 
lishment, and in pursuance of an act of congress of the United 
States, passed on the 10th day of August in the year 1790, 
entitled ‘‘an act to enable the officers and soldiers of the Vir- 
ginia line on continental establishment to obtain titles to cer- 
tain lands lying northwest of the river Ohio, between the 
Little Miami and Sciota,”’ and other acts of the said congress, 
amendatory to the said act, there is granted by the United 
States unto Josiah C. Parker, devisee of the said Josiah Parker, 
a certain tract of land, containing five hundred and ten acres, 
situate between the Little Miami and Sciota rivers, northwest 
of the river Ohio, on the waters of Red Oak and Eagle creeks, 
branches to the Ohio, being part of a military warrant No. 
1920. 

The court of common pleas of Brown county, on the 26th 
of September 1826, ordered and decreed that the complainant’s 
injunction for the land aforesaid, and the costs of the suit at 
law, be rendered perpetual; and that said defendant do, by 
deed duly executed, within thirty days release to the com- 
plainant the land herein before described by metes and bounds; 
and, in case of failure of said defendant to execute such re- 
lease, that then and in that event this decree shall operate as 
such release; and it is further ordered and decreed by the 
court, that the defendant pay the complainant his costs by him 
about his suit in this behalf expended, also his costs about his 
defence in the action at law expended, within thirty days; and, 
in case of failure, that said complainant have execution for said 
costs, and the parties are hence dismissed. And thereupen 
the defendant, by his counsel, gave notice that he would ap- 
peal from the decree aforesaid to the supreme court. 

The supreme court of Ohio, at November term 1828, af- 
firmed the decree of the court of common pleas; and the 
defendant prosecuted a writ of error to this court. 


The case was argued by Mr Creighton, for the plaintiff in 
error; and by Mr Corwin, for the defendant. 
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For the plaintiff it was argued that this case was within the 
cognizance of the court under the provisions of the twenty- 
fifth section of the judiciary act of 1789. 7 Wheat. 1. The 
warrant issued to Josiah Parker by mistake, and this is a matter 
to be inquired into by the court. It isshown by the record that 
both parties claim under the various acts of congress, relative 
to the grants of lands to officers and soldiers of the Virginia 
line. The right of the defendant in the state court of Ohio, 
under that law, has been denied. Thus the construction of 
the act of congress is involved in the case, and the court have 
full jurisdiction over it. By the facts disclosed in the plead- 
ings and in the exhibits, it is most apparent that the supreme 
court of Ohio, in deciding the case, were bound to review the 
statutes of the United States in reference to the subject, and 
to give a construction to them. The plaintiff in error con- 
tends that the court gave an erroneous construction to the act. 
Cited Hickie v. Starke, 1 Peters, 98; Harris v. Denny, 3 
Peters, 292; Fisher vy. Cockrel, 5 Peters, 248. 

As the warrant to Josiah Parker emanated from the state of 
Virginia, and was issued by an officer of the state, and the 
United States have assumed the execution of the laws of Vir- 
ginia under which the same was granted, the courts of Ohio 
must have had those laws before them and must have constru- 
ed them. 

The law of the United States, of August 10, 1790, gives 
land on the Sciota river to satisfy those who are entitled to 
land by the law of Virginia, under military warrants. The 
plaintiff in error contends that the grant to the devisor of the 
defendant in error was not authorized by the Virginia law. 
Swann’s Laws of Ohio, 70, 127. 

It is denied that the title of the defendant in error is pro- 
tected under the act of congress. In September 1783, con- 
gress passed the act proposing the cession of the lands north 
and west of the Ohio river to the United States; and in Octo- 
ber 1783, the legislature of Virginia acceded to the terms of- 
fered by that act. 

In May 1779, the state of Virginia passed the first law rela- 
tive to the grants of lands for military services. No quantity 
was designated by that act. In October 1779, a law was passed 
regulating the quantity each officer should have. Swann’s 
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Laws, 11. These were the only laws on the subject in force 
at the time of the cession; and under these laws no one was 
entitled to a warrant who had not served on the continental 
establishment three years, or until the end of the war; or who 
was the legal representative of one who was killed in battle or 
had died in the service. 

Under the act of congress of 1800, state line officers were 
not entitled to land. And that act expired in three years. If 
the defendant could avail himself of the provisions of that 
act, he was bound to show a compliance with its provisions 
within the three years. The act of 1807 provides for another 
class of officers. 

After the cession made by Virginia to the United States, 
she might provide as she thought proper for her meritorious 
officers; but that provision could not be made out of the land 
ceded, unless the officer had served three years. And the 
issuing of a patent under the act of 1807 is prohibited under 
the act of 1807, unless the person applying for it was entitled 
to a warrant under the laws of Virginia prior to the cession. 
The warrant to Josiah Parker was issued under a special reso- 
lution of the Virginia legislature, was for services of less than 
three years on the continental establishment, and was autho- 


rized in November 1783, after the cession to the United 
States. 


Mr Corwin, contra, argued: 1. That this court had no 
jurisdiction of the case on the pleadings and evidence. 

2. That the warrant to Josiah Parker was good and valid, 
it having issued prior to the transfer of the soil by Virginia to 
the United States. 

3. The warrant of Parker being in usual form, expressing 
upon its face legal consideration, and having been issued upon 
the order and judgment of the proper tribunal authorized to 
hear and determine such cases, and no appeal or writ of error 
being allowed from such decision; it cannot be questioned in a 
collateral way, but must be taken as conclusive evidence of the 
right of Parker to the warrant. Cited on this point, Ohio 
Land Laws, 129, 132, 134, 135; Hughes’s Ken. Rep. 46; 
2 Bibb, 134; 1 Marshall, 149. 

He denied that the construction of an act of congress was 
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drawn into question in this case before the courts of Ohio, in 
deciding on the rights of the parties. 

The warrant of the 21st of November 1783 was before the 
courts of Ohio; and it was not necessary for those courts to 
look beyond the Virginia laws to decide upon the rights of the 
complainant there. 

But if the warrant to Josiah Parker was a resolution warrant, 
it was good under the act of congress. The cession by Vir- 
ginia was made in March 1784, and the warrant was issued on 
the 21st of November 1783. The act of congress of 1807 
covers all land engaged by the state of Virginia prior to the 
cession, not prior to the preparatory legislation in reference to 
the cession. All existing rights to lands under the legislature 
of Virginia were to be satisfied out of the reserved lands. 
This is clearly one of the cases included under the act of 1807. 
That act relates in terms to resolution warrants, and does not 
relate to warrants under the Virginia law of 1779. 

A resolution is a law within the meaning of this act. No 
officer entitled to a warrant under the Virginia law of 1779 
took a resolution warrant: and the necessity for a warrant 
arose from the fact that the officer in this case was not entitled 
under the act of 1807. Cited, also, Act of Congress of 1803, 
7L. U.S. 171. 


Mr Chief Justice Marsnaut delivered the opinion of the 
Court. 

This is a writ of error to a decree pronounced by the su- 
preme court of the state of Ohio, sitting in and for the county 
of Brown, in a case in which the defendant in error was plain- 
tiff. The case must therefore be brought within the twenty- 
fifth section of the judicial act, or this court cannot take juris- 
diction of it. 

The plaintiff in error alleges that the construction of an act 
of congress was drawn in question on the trial, and that the 
decision was against the title set up under the act; and also, 
that the construction of a state law was drawn in question, as 
being contrary to an act of congress, and the decision was in 
favour of the party claiming under the state law. 

Josiah Parker obtained a land warrant from the land office 
of Virginia, for his services in the Virginia line, on continental 
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establishment. The defendant in error having located the 
warrant on lands in the military reserve, and received a patent 
therefor, instituted a suit in chancery against the plaintiff in 
error, who held the same land undera prior grant, and ob- 
tained a decree for aconveyance. This court cannot examine 
the general merits of the decree. Our inquiries are in this 
case limited to the question, whether the record shows that 
an act of congress has been misconstrued, to the injury of the 
plaintiff in error, or the title of the defendant in error has been 
sustained by a law of a state which is repugnant to a law of 
the United States. Both questions depend on the construction 
of the act by which Virginia ceded the territory she claimed 
northwest of the river Ohio tothe United States, of the resolution 
accepting the deed of cession, and of the acts of congress pro- 
longing the time for completing titles to lands within the Vir- 
ginia military reservation. 

The deed of cession was executed by the members of con- 
gress, then representing the state of Virginia, on the Ist of 
March 1784; in virtue of a power conferred on them by the 
act of cession, which act it recites. One of the conditions on 
which the cession is made, is, 1 Laws U. S. p. 474, “ that in 
case the quantity of good lands on the southeast side of the 
Ohio,” *‘ which have been reserved by law, for the Virginia 
troops or continental establishment, should” ‘‘ prove insuffi- 
cient for their legal bounties, the deficiency should be made 
up to the said troops, in good lands to be laid off between the 
rivers Sciota and Little Miamis, on the northwest side of 
the river Ohio, in such proportions as have been engaged to 
them by the laws of Virginia.” 

The deed was accepted by congress according to its terms. 
The act of cession to which the deed refers was passed on the 
20th of December 1783. 

In his answer to an amended bill filed by the plaintiff 
in the state court, the defendant says ‘‘ that if the complain- 
ant’s entry does contain that certainty and precision which 
the law requires, in order to constitute a valid entry, yet 
the complainant has no equitable claim to the lands in ques- 
tion, because, first, said entry is based upon a resolution 
warrant, which is not protected by any act of congress; and 


cannot, therefore, be a foundation on which to base a valid 
entry.” 
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The warrant to which the answer refers is in the usual form, 
and does not purport to have been issued in virtue of a resolu- 
tion. But the warrant did in fact issue on a resolution which 
appears in the proceedings in the cause. 

It appears that Colonel Josiah Parker presented a petition 
to the general assembly of Virginia, in which he stated him- 
self to have served two years and ten months in the Virginia 
line or continental establishment, after which he resigned his 
commission as a colonel in the army. That since his resigna- 
tion he had been called into service as colonel, commanding a 
corps of militia, during every invasion of the state. He prays 
that the assembly will grant him a colonel’s allowance of lands. 
This petition was referred to a committee, whose report stated 
the facts, and concluded with the following resolution. ‘¢ Re- 
solved, that the petition of the said Josiah Parker, praying 
that he may be allowed the bounty in lands, by law given to 
a colonel in the continental line, is reasonable. This resolu- 
tion was approved by the senate, and was passed the 20th of 
November 1783. 

In March 1807, congress passed an act, extending the 
time for locating Virginia military land warrants, which enacts 
‘that the officers and soldiers of the Virginia line or continen- 
tal establishment, their heirs or assigns, entitled to bounty 
lands within the tract reserved by Virginia, between the little 
Miami and Sciota rivers, for satisfying the legal bounties to 
her officers and soldiers upon continental establishment, shall 
be allowed a further time,” &c. This act was continued by 
subsequent acts, so as to be in force when the survey was made 
under which the complainant in the state court obtained his 
decree. Does the act cover his case? 

We think it extends to every case which comes within the 
reservation made by Virginia in her act of cession. The 
deficiency of good lands on the southeast of the river Ohio, 
having been admitted by congress, the inquiry is, whether 
the warrant granted to Josiah Parker is among those for 
which the reserve on the northwestern side of that river was 
made? 

The resolution grants the land to Josiah Parker as a 
colonel in the continental line. At the time it was passed, 
Virginia possessed the territory in which it was located in 
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absolute sovereignty. The deed of cession had not been 
executed, nor had the act been passed by which that deed was 
authorised. Congress, by accepting the cession, admitted the 
right to make it, and that right has never since been drawn into 
question. 

The resolution then gave to Josiah Parker all the right it 
purported to give. What was that? ‘The bounty in lands 
by law given to a colonel in the continental line.”? By this 
resolution Josiah Parker was placed by the state of Virginia 
on precisely the same footing with a colonel who claimed un- 
der the act which had previously been passed. Had the cess- 
ion never been made, no distinction could have been taken 
between them. The officer by whom the warrant was issued, 
perceived no distinction, and the warrant is expressed to be 
‘‘for his services for three years as a colonel in the Virginia 
continental line.”” To discover what services the legislature 
received as an equivalent for two months of this time, services 
performed at the head of corps of militia, we must look at 
the petition and the report of the committee. 

But the legislature at that time possessed the same power to 
bestow their bounty on an officer who had performed the ser- 
vices stated in Colonel Parker’s petition, and in the report of 
the committee, as on one who had completed his three years 
in the continental line. They possessed the same power to 
bestow that bounty on an individual in the form of a resolution, 
as on their officers, generally, in the form of an act. The one 
conferred the same rights as the other, and was equally oblig- 
atory on the state. Had the lands been retained by Virginia, 
no distinction could have been made between these claims, and 
it is impossible to perceive any reason why she should have 
distinguished between them in the reservation contained in 
her act of cession. Do the words of the act set up this dis- 
tinction? 

They are “that in case the quantity of good land on the 
southeast side of the Ohio, which have been allowed by law for 
the Virginia troops upon continental establishment, should,”’ 
‘¢ prove insufficient for their legal bounties, the deficiency 
should be made up,” &c. 

It cannot be doubted that Colonel Parker’s warrant might 
have been located on the land ¢¢ reserved by law on the south- 
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east side of the Ohio, for the Virginia troops upon continental 
establishment. ”’ 

This reservation is made in general terms. It is not con- 
nected with the allotment of specific quantities for specific 
services. Provisions were afterwards made for this subject, 
and those provisions varied at different times. At one time, 
service was required during the war; by another act three 
years service entitled the officer to his bounty, and an increased 
bounty was allowed for those who had served six years and 
upwards. Officers who resigned after serving three years, 
were entitled to the bounty by an act which was passed so 
late as the year 1782. Particular resolutions were passed after- 
wards, in favour of officers who were deemed by the legisla- 
ture to have performed services as meritorious as if they had 
remained in the regular army for three years. All these war- 
rants were equally entitled to be satisfied out of the land ¢ re- 
served by law on the southeast side of the Ohio for the Vir- 
ginia troops on continental establishment.””? They were equally 
‘‘ legal bounties,”’ equally bounties ‘‘ which had been engaged 
to them by the laws of Virginia,’’ before her cession of the 
territory northwest of the Ohio; for a resolution receiving 
the assent of both houses, is a law as operative as an act of 
assembly. 

If, then, under the laws of Ohio, we may consider the peti- 
tion of Colonel Parker and the report of the committee as 
part of the record in this cause, the court of Ohio does not ap- 
pear to us to have misconstrued the act of cession or any act 
of congress. 

The decree of the supreme court of the state of Ohio sitting 
in amd for the county of Brown is affirmed with costs. 


This cause came on to be heard on the transcript of the 
record, from the supreme court of the state of Ohio, setting in 
and for the county of Brown, and was argued by counsel; on 
consideration whereof, it is ordered, adjudged and decreed by 
this Court, that the judgment and decree of the said supreme 
court in this cause be, and the same is hereby affirmed, with 
costs. 
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Tue Unirep States, AppELLANTS Vv. Don FERNANDO DE LA 
Maza ARREDONDO AND OTHERS, APPELLEES. 


The grant of the king of Spain to F. M. Arredondo and son, for land at Alachua 
in Florida, gave a valid title to these claimants under the grant, according to 
the stipulations of the treaty between the United States and Spain of 1819, 
the laws of nations, of the United States, and of Spain. 

Construction of the treaty with Spain of 1819, relative to grants of lands in the 
territory of Florida; and of the several acts of congress, passed for the adjust- 
ment of private claims to land within that territory. 


THIS was an appeal from the superior court of the eastern 
district of Florida. 

On the 11th day of November 1828, Fernando de la Maza 
Arredondo and son, and others, their grantees, filed their peti- 
tion in the superior court of the eastern district of Florida, 
against the United States, under the provision of the sixth sec- 
tion of an act of congress passed May 23, 1828, entitled ‘an 
act supplementary to the several acts providing for the settle- 
ment and confirmation of private land claims in Florida.” 

The petition stated, that the petitioners claimed title to an 
undivided parcel of land, containing two hundred and eighty- 
nine thousand six hundred and forty-five acres, situated in the 
county of Alachua, in the eastern district of Florida, about 
thirty-six miles west of the river St Johns, and about fifty-two 
miles west of the city of St Augustine; which land extends 
four leagues to the east point of the compass in a rectilinear 
figure, taking as the centre thereof a place called Alachua, 
formerly inhabited by a tribe of Seminole Indians, but subse- 
quently abandoned by them: that the said tract of land was 
granted by the Spanish government, with all the formalities 
and solemnities used by it in such cases, to the petitioners, 
on the 22d day of December 1817, the said grant having been 
executed at Havana, in the island of Cuba, by Don Alexander 
Ramirez, intendant of the army, superintendent general, and 
subdelegate of the royal exchequer of the island of Cuba, and 
the two Floridas, &c. &c. by and with the advice and appro- 
bation of the surveyor general of the two Floridas, and of the 
minister fiscal, the king of Spain’s attorney general. A trans- 
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lation of the grant and other proceedings was annexed to the 
petition as follows: 

Don Alexander Ramirez, intendant of the army, and sub- 
delegate superintendent geheral of the royal domain of the 
island of Cuba and the two Floridas, president of the tribunal 
of accounts and of the board of tithes, superintendent of the 
department of the crusades, judge particular of vessels putting 
in port by stress of weather, and protector of the royal lot- 
tery, superior chief and inspector of the royal factory of 
segars, &c. 

Whereas Don Fernando de la Maza Arredondo and Son, 
merchants of this city, have presented a memorial to this in- 
tendancy general and subdelegate, of the 12th of November 
last, in which they pretend to obtain, as a gratuitous grant, a 
lot of land in East Florida, where they have been established, 
and where still remains the greater part of their family, and a 
great deal of their property, offering to form an establishment 
in the territory known under the name of Alachua, as it is 
adapted to the growing of cattle and the culture of provisions; 
said establishment to be composed of two hundred families, 
which they are to convey at their own costs, proposing other 
advantages which will result, not only in favour of the other 
inhabitants already established, and residents of the city of St 
Augustine, but also in favour of the Creek and Seminole In- 
dians living on the borders of that country, provided they ob- 
tain in absolute property the said grant limited to four leagues 
of land to every point of the compass, fixing as the central 
point thereof the indicated tract of Alachua. And the said 
memorial having passed by my decree of the 12th instant, to 
the captain of infantry, Don Vincente Sebastian Pintado, sur- 
veyor general of the two Floridas, for his information, which 
he gave on the 15th of the same month, with all the necessary 
information and solid reasons which demonstrate and make 
known the convenience and utility of providing for the in- 
crease of population in said province, without expense to the 
royal treasury, and of accepting the offers of the interested 
parties, on account of the importance of the undertaking, and 
of the considerakie disbursements which they will have to 
make to carry the same into effect. In consequence thereof, 
by a decree of the same day, the subject was communicated to 
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the auditor fiscal of the royal domain, who, in his representa- 
tions of the 17th, founded on the sovereign disposition con- 
cerning the increase of population in those possessions of his 
majesty, supported the pretensions of Maza Arredondo and 
Son, gave his consent in order that the land which they solicit 
be granted to them in the terms they propose. Wherefore, 
on the day of yesterday, 1 provided the act which follows: 
Seen. In virtue of the royal order of the 3d of September, in 
this year, by which, in appointing me superintendent of the 
two Floridas, his majesty commands me, in express terms, to 
provide for the increase of population in those provinces by 
every means which my prudence and zeal may dictate, with 
the concurrence of his lordship the fiscal, and with the report 
of the surveyor general of the said province, the tract called 
Alachua, in East Florida, is declared to belong to the royal 
domain. In consequence whereof, and in attention of the no- 
torious integrity and fidelity, to the known capital and other 
good qualities of Don Fernando de la Maza Arredondo and 
Son, I grant to them the part which they solicit of the said 
tract belonging to the royal domain, in conformity to the 
sovereign dispositions on this matter, and with the precise 
condition to which they obligate themselves to establish thereon 
two hundred families, which ought to be Spanish, with all the 
requisites which are provided for, and others which will be 
provided by this superintendency, in virtue of the said royal 
order; the said establishment to begin to be carried into effect 
in the term of three years, at farthest, without which this 
grant will be null and void; said grant is also understood to be 
made without prejudice to a third party, and especially to the 
Indians, natives of that land, who may have returned, or may 
pretend to return, to make there their plantations. Let this 
expedient pass to the surveyor general above mentioned, in ~ 
order that he may make the corresponding plot, in conformity 
to his information, and the granted extent of four leagues to 
every wind in a rectilineal figure, with all possible perspicuity, 
to avoid future doubts and litigations; which being done, let 
the title in form be executed, with the same plot annexed 
thereto, a copy of which will remain in the expedient, with 
the provision that the said three years allowed to commence 
the establishment of families are to run and be counted from 
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this date; and that, on the first families being prepared and 
disposed, the grantees will give notice of it, together with a 
list of the individuals, and mention made of the places of which 
they are natives, of their occupation, in order that the orders 
and instructions which the government and the superinten- 
dency of the royal domain in East Florida may see fit to give, 
be issued, and in order that an account of the whole be given 
in proper time to his majesty. 

The figurative plan formed by the surveyor general afore- 
said being presented, with the explanation which, in continua- 
tion, he gave of the survey and demarcation, it results that the 
tract of land is situated in East Florida, fifty-two miles, more 
or less, distant west from the city of St Augustine, and about 
thirty-six miles west of the western margin of the river St 
John’s; bounded on every side by vacant lands, the place 
known by the name of Alachua being towards the centre, 
which place was formerly inhabited by a tribe of the Seminole 
nation, which abandoned it; and according to the dimensions 
and form which were given to the tract in said plot, and the 
report annexed to it, it is specified that, as the leagues used in 
that province are equal to three English miles, containing each 
one thousand seven hundred and sixty yards or eighty chains 
of Gunter, the space granted contains two hundred and eighty- 
nine thousand six hundred and forty-five English acres, and 
five-sevenths of an acre, equal to three hundred and forty-two 
thousand two hundred and fifty arpents, and one-seventh of an 
arpent, a measure used in West Florida, and counting for an 
English acre one hundred and sixty perches and sixteen anda 
half feet, London measure, to a lineal perch as used in the 
time of the British dominion, and tolerated since by our gov- 
ernment. Wherefore, in the exercise of the faculties which 
have been conferred upon me by the king our lord, whom may 
God preserve, and in his royal name, I do grant, gratuitously, 
to the said Don Fernando de la Maza Arredondo and Son, the 
number of acres of Jand as above stated, under the limits, 
courses, and distances, pointed out in the figurative plot, a 
copy of which will be annexed to this title, in order that they 
may possess the same as their own property, and enjoy it as 
the exclusive owners thereof, and in the terms exposed in my 
decree inserted in it. 
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In testimony whereof, I have ordered the execution of this 
title, signed before me, and sealed with the royal seal used in 
my Office, and countersigned by the commissary of war, Don 
Pedro Carambot, his majesty’s secretary of this intendancy and 
of the subdelegate superintendency general. Given in the 
Havana, on the 22d of December 1817. 

[u. s.] ALEXANDRO RAMIREZ. 

Perer Carampor. 

An account of the preceding title has been taken and regis- 
tered in the book prepared for that purpose in the secretary’s 
office under my charge. Havana, date as above. 

CARAMBOT. 

This grant was alleged to have been authorised by a royal 
order of the king of Spain, and other proceedings, of which 
the following translation was annexed to the petition. 

Don Juan Nepomuceno de Arrocha, honorary comptroller 
of the army, and secretary of the intendancy of the public 
finance of this island, and that of Puerto Rico. 

I do hereby certify, that, in compliance with the decree of 
the 7th of this month, of the superintendent Don Francisco 
Javier Ambari, made at the petition of Don Fernando de la 
Maza Arredondo, of the 4th instant, and filed in the secreta- 
ry’s office under my charge, exists the royal order of the fol- 
lowing tenor. 

His majesty, understanding by the letters of your lordship 
of the 14th and 18th of August, and 21st of October, of the 
year last past, No. 18, 28, and 107, of the resolution concluded 
with the captain general of that island, to regulate all that ap- 
pertains to the branch of the royal finance, and to attend to 
the protection and advancement of the two Floridas; and hay- 
ing conformed himself with the advice given by the supreme 
council of the Indies, in their deliberations held on the 11th of 
August last, his majesty has been pleased to approve, for the 
present, all which has been done with respect to the regula- 
tions of said branch, as also the supplies administered by the 
board of royal finance for the payment of the regiment of Lou- 
isiana, and other indispensable expenditures for the fortifica- 
tions and defence of the cities of St Augustine and Pensacola, 
authorising your lordship, in case of necessity, to aid or sup- 
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ply them, His majesty, likewise, has determined, for the 
present, the superintendency of the two Floridas in favour of 
your lordship, as superintendent of the island of Cuba: and, 
lastly, his majesty has been pleased to command to inform 
your lordship, as I now do, that you facilitate the increase of 
the population of those provinces, by all means which your 
prudence and zeal can dictate, informing, as soon as possible, 
the motives for the absence of Don Juan Miguel de Losadas 
and Don Manuel Gonzalez Almirez, from their offices. 

All which i communicate to your lordship by royal order, 
and for your intelligence and compliance thereof. God pre- 
serve your lordship many years. 

Garay. 

Madrid, 3d September 1817. 

To the Intendant of Havana. 

Havana, 10th October 1823. 

Juan Nepomuceno DB ARROCHA. 

From Senor Don Jose Fuertes, intendant pro tem., advising 
his having delivered the command to Senor Don Alex’o Ra- 
mirez, chosen by his majesty. 

Habano, 3d July 1816. 

The king, our master, having been pleased to confer on 
Senor Don Alexander Ramirez, by a royal commission of the 
5th of October of the year last past, the posts of intendant of 
the army, superintendent general subdelegate of the royal 
domain, which I have provisionally exercised by royal order, 
he has this day taken possession of them, and I advise your 
excellency of it for your information, and due effects to the 
service of his majesty. May God preserve your excellency 
many years. Jose DE FuerrEs. 

His excellency subdelegate of the royal domain. 

St Augustine, Florida. 

The petition proceeded to state: that as an inducement to 
the Spanish government to make the said grant to F. M. 
Arredondo and Son, they had offered and stipulated to estab- 
lish on the same two hundred families, in the event of the said 
land being granted to them in full dominion and absolute pro- 
perty; which offer was accepted by the Spanish government, 
it requiring that the families should be Spanish. The grant 
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was made in absolute property, subject only to the condition 
that the grantees should begin their establishment in three 
years from the date of the grant. That though the settlement 
of the lands was begun in the months:of September or Novem- 
ber 1820, yet F. M. Arredondo, who was at Havana, ignorant 
of the fact, and knowing that previous to that time the settle- 
ment had been prevented by the disturbed state of East Florida, 
obtained from Don Ramirez a prolongation of the time of 
settlement for one year, by a decree dated 2d December 1820. 
The petition avers a performance of the conditions of the grant, 
and that certain Spanish families and subjects were settled on 
the lands before and after the prolongation of the time for the 
same, and of the time allowed by the eighth article of the treaty 
between Spain and the United States, of the 22d February 
1819, and that the settlements continue, there being on the 
lands a number of Spanish families and citizens of the United 
States, cultivating and improving the same. 

The petition avers that from the situation of that part of 
Florida in which the lands are situated, from the beginning of 
1818 until July 1821, they were entitled to that part of the 
provision of the eighth article of the treaty, which grants and 
secures to the owners of lands in the terfitories an extension 
of time for the performance of grants. During a considerable 
period of time after the grant, the war between the United 
States and the Indians prevented the full accomplishment of 
the purposes of the petitioners for the settlement of the land; 
and the danger from the Indians, which would attend any set- 
tlement of land at Alachua, continued until the government of 
the United States took efficient means to protect the country, 
by posting troops in the same. The petitioners claimed, that 
by this state of things, and from these causes, they were exempt 
from the full performance of the condition of the grant, as to 
the settlement of the land. 

The petition proceeds to state, that the cession of East 
Florida to the United States has rendered it wholly impracti- 
cable for the grantees to introduce and settle two hundred 
Spanish families on the land, the emigration of the same being 
prohibited by the laws of Spain. And the petitioners ‘insist: 
that the original grantees have thus been prevented perform- 
ing the conditions of the grant; that the original grantees 
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and their assigns are thereby discharged of all obligation to 
settle families on the lands included in the grant: and that the 
United States have failed to ratify the grant, as they were bound 
to do under the treaty with Spain, in consequence of which the 
grantees could not proceed safely to settle and improve the 
land. 

The petition alleges that the claims of the petitioners have 
been submitted to the examination of the board of commiss- 
ioners, under the act of congress of 3d March 1828, entitled 
“an act amending and supplementary to the act for ascertain- 
ing claims and titles to lands in the territory of Florida, and 
to provide for the survey and disposal of the public lands in 
Florida:” and the proceedings of the board of commissioners 
on the same, are annexed to the petition—that the lands claimed 
by the petition are within the territory of Florida ceded to the 
United States by the treaty with Spain, of 22d February 1819; 
that these claims have not been decided and finally settled 
under the provisions of the act of congress of 23d May 1828, 
entitled ‘an act supplementary to the several acts providing 
for the settlement and confirmation of private land claims in 
Florida;”’ that the respective claims of the petitioners contain 
a greater quantity of land than the comntissioners were by the 
acts of congress authorised to confirm; and that the said claims 
of the petitioners for the said lands, have not been reported 
by the commissioners appointed under any of the aforesaid 
acts, or any other, or by the register and receiver, acting as 
such, under the several acts of the congress of the United 
States in that case made and provided, as antedated or forged. 

The petition prays that the title of the petitioners to the 
land claimed by them may be inquired into by the court, 
according to the provisions of the act of congress, &c. 

To this petition an answer and supplemental answer were 
filed by the attorney of the United States for the district of 
East Florida, at May term 1829, and subsequently. 

The answer requires that the petitioners shall make due 
proof that the tract of land claimed by the petitioners was 
granted by the Spanish government to Fernando de la Maza 
Arredondo and Son, with all the formalities and solemnities 
used in such cases; and that the petitioners held by regular and 
legal conveyances under the said grant; and that the court 
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would require of the said petitioners due proof, according to 
law and the usages of courts of equity, of the making and exe- 
cution of the said grant, deeds and conveyances, and of the 
matters and things therein contained, and in the said bill 
thereof alleged and set forth. 

The answer avers that if the grant was executed, as alleged 
in the petition, that then Don Alexander Ramirez the intend- 
ant, &c. exceeced the powers conferred on him by the crown 
of Spain; and that no power had been conferred upon the 
intendant to make grants of land in Florida of the magni- 
tude and description of the one claimed and described in the 
petition; and if such grant was made by the intendant, it was 
made contrary to, and in violation of, the laws, ordinances, 
and royal regulations of the government of Spain, providing 
for the granting of land in its provinces, and was never ap- 
proved by the king of Spain; without whose approval it was 
wholly null and void. And that if it was so made by the 
Spanish government to the said Fernando de la Maza Arre- 
dondo and Son, at the time and in manner and form as the 
petitioners have alleged, it was made upon the precise obliga- 
tion, and express condition of their binding themselves to 
establish there, to wit, on the said tract of land, two hundred 
Spanish families, with all the requisites which were pointed 
out to them, and the others which were to be pointed out to 
them, by the superintendency, &c. to wit, on their beginning 
their establishment on the said tract of land within three years, 
at most, from the date of said grant, without which the said 
grant was to be considered null and void: which condition 
the said Fernando de la Maza Arredondo and Son accepted, 
and engaged to perform. ‘That the said Fernando de la Maza 
Arredondo and Son did not commence their said establishment 
on the said tract of land within the said three years; and they 
have not established on the land two hundred Spanish families, 
according to their engagement, but have wholly failed so to 
do: and farther, that the said condition and obligation have not 
been complied with and fulfilled, either by the said Fernando 
de la Maza Arredondo and Son, or by any other person or 
persons in their behalf, nor by the said petitioners; so far from 
it, that the said Fernando de la Maza Arredondo and Son, 
after the time when the said grant is supposed to have been 
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made as aforesaid, and without having in any manner complied 
with the condition thereof, removed their family from the 
province of East Florida to the island of Cuba, then and still 
one of the dependencies of the crown of Spain; to wit, after 
the cession and transfer of the said province to the said United 
States, and did then totally abandon the said tract of land. 
And that if the said grant was made as is alleged, and upon 
the condition mentioned, the performance of the said condition 
was a matter of special trust and confidence reposed by the 
said Spanish government in the said Fernando de la Maza 
Arredondo and Son, which could not have been delegated by 
them to any other person or persons; and that the sale and 
conveyance of said tract of land, or of parts thereof, to the 
said petitioners, by the said Fernando de la Maza Arredondo 
and Son, in manner and form as is in said bill alleged, without 
having first performed the said condition, was a violation of 
the special trust and confidence so reposed in them as afore- 
said, and rendered the said grant (if any such was ever made), 
by the laws then in force in East Florida, entirely null and 
void. 

The answer denies that Fernando de la Maza Arredondo 
and Son were prevented from a compliance with and perform- 
ance of the condition of the supposed grant, by any such 
causes, as are in the bill of complaint, by the said petitioners, 
alleged and set forth, or that such difficulties at any time ex- 
isted in relation to the making of the settlement as is charged 
in the petition; and avers that it would have been perfectly 
practicable, with due and reasonable exertion, to have proceed- 
ed with the establishment and location of the two hundred 
families on the said tract of land, at any time after the period 
when the grant is alleged to have been made; and that no cir- 
cumstances have at any time since that period existed, which 
could have entitled Fernando de la Maza Arredondo and Son, 
or the petitioners, to the benefit of the eighth article of the treaty 
in the bill of complaint mentioned; and that, if any of the par- 
ties ever were thus entitled, they each and all of them wholly 
failed to comply with said condition during the extension of 
time given by said treaty; and, farther, that, if any such grant 
of further time was given by the intendant, &c. to the said 
Fernando de la Maza Arredondo and Son, for the performance 
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of the said obligation, as is mentioned in the said petition, such 
grant was rendered null and void by the latter clause of the said 
eighth article of the aforementioned treaty: and that if it had not 
been thus rendered null and void, the said Fernando de la Maza 
Arredondo and Son, and all persons, claiming any interest in 
the said land through them, entirely failed to avail themselves 
of the benefit intended to have been conferred thereby. The 
answer denies that the said petitioners are, by the circum- 
stances by them thereunto alleged, stated, and set forth, or by 
any other circumstances whatever, absolved from the per- 
formance and fulfilment of the said condition and obligation; 
or that they, or either of them, are entitled to hold the said 
tract of land, or any part thereof, discharged from the said 
condition or obligation: and farther avers, that, if the said 
grant was made to Fernando de la Maza Arredondo and Son 
in manner and form as is stated in the petition (which is 
not admitted), it was expressly made, and understood to be, 
without prejudice to a third person, and especially without 
prejudice to the native Indians of that soil, who might then 
have returned, or who might wish to return, to establish them- 
selves there again; and, that after the time when the grant is 
alleged to have been made as aforesaid, such of the native 
Indians of that soil as were then absent, or some of them, did 
return, and, together with others of them, who were already 
there, wished to and did establish themselves upon the said 
tract of land. 

And the answer avers that the right and title to the said 
tract of land was, previous to, and at the time when the grant 
is alleged by the petitioners to have been made, vested in 
the Florida tribes of Indians, who, previously had, and then 
did claim title thereto, and occupy the same in their custom- 
ary manner, as their circumstances required; and that the 
native Indians formed a part of the Florida tribes: and, far- 
ther, that the claim, title, and occupancy of the aforesaid 
Indians, constituted the only real obstacle (if any existed) to 
the location and settlement of the two hundred Spanish famj- 
lies on the said tract of land; and that the claim, title, and 
occupancy of the Indians was a matter of public notoriety, 
and could not have been unknown to Fernando de la Maza 
Arredondo and Son, at the time when the grant is alleged to 











702 SUPREME COURT. 


[United States v. Arredondo and others. ] 


have been made as aforesaid. And the answer farther says, 
that the said claim and title of the said Indians to the said tract 
of land was not extinguished until the 18th day of September 
in the year of our Lord 1823. 

The answer submits that by the laws, ordinances, and royal 
regulations of the government of Spain, which were in force 
in the province of East Florida at the time when the said grant 
is alleged to have been made, it was provided that the distri- 
bution of lands should be made with equity, and without any 
distinction or preference of persons, or injury to the Indians; 
and that it was therein and thereby especially provided and 
commanded, that the lands which might be granted to Spanish 
subjects should be without prejudice to the Indians, and that 
those granted to the injury of the Indians should be restored to 
their rightful owners. 

The answer further avers, that Fernando de la Maza Arre- 
donde and son were, at the time when the grant is alleged to 
have been made as aforesaid, and still are, Spaniards, and 
subjects of the government of Spain, and that the grant of the 
tract of land (if any such was ever made, as is in said petition 
stated) to Fernando de la Maza Arredondo and son was made 
to the prejudice and injury of the Florida tribes of Indians. 

The answer proceeds to state that the United States claim title 
to the said tract of land by virtue of the second article of the 
treaty ‘‘of amity, settlement and limits, between the United 
States and his catholic majesty, which was made, concluded and 
signed, between their plenipotentiaries, at the city of Washing- 
ton, on the twenty-second day of February, in the year of our 
Lord one thousand eight hundred and nineteen, and which was 
accepted, ratified and confirmed by the president of the same 
United States, by and with the advice and consent of the 
senate thereof, on the twenty-second day of February in the 
year of our Lord one thousand eight hundred and twenty-one, 
by which his catholic majesty ceded to the said United States, 
in full property and sovereignty, all the territories which then 
belonged to him, situated to the eastward of the Mississippi, 
known by the name of East and West Florida, in which 
East Florida the said tract of land is situate; and, also, by virtue 
of the treaty first above mentioned, which was accepted, rati- 
fied and confirmed by the president aforesaid, by and with the 
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advice and consent of the senate aforesaid, on the second day 
of January, in the year of our Lord one thousand eight hun- 
dred and twenty-four. 

The supplemental answer avers that if any such grant of 
further time was given by Don Alexander Ramirez, intend- 
ant, &c., as aforesaid, to Fernando de la Maza Arredondo 
and son, to perform the conditions of the said supposed grant, 
the grant of further time was equivalent to-a new grant for 
the said lands, and that it was made contrary to, and in viola- 
tion of, the laws, ordinances and royal regulations, and 
without any power or authority on the part of the said Don 
Alexander Ramirez, intendant, &c., as aforesaid, to make 
it; and that, if the said Don Alexander Ramirez, intendant, 
&c., as aforesaid, had been invested by the said Spanish gov- 
ernment with competent power and authority to make grants 
of land in Florida of the magnitude and description of the 
one claimed and described by the petitioners aforesaid, in 
their said petition or bill of complaint, the said grant of far- 
ther time aforesaid was made since the 24th day of January 
1818, as appears by the showing of the petitioners themselves, 
and was and is rendered wholly null and void by the provisions 
of the latter clause of the eighth article of the treaty. And, 
that, if any such grant of the said lands was made as aforesaid, 
the said Fernando de la Maza Arredondo and son wrongfully 
represented to the said Alexander Ramirez, intendant, &c., as 
aforesaid, in order to obtain it, that the said lands had been 
abandoned by the said Indians and were vacant. And that it 
was in consequence of the said false, fraudulent and wrongful 
representations of the said Fernando de la Maza Arredondo 
and son, that he, the said Don Alexander Ramirez, intendant, 
&c., as aforesaid, declared the said lands to be crown lands, 
and granted them to the said Fernando de la Maza Arredondo 
and son; whereas, in truth, and in fact, the said lands were 
not vacant, nor abandoned by the said Indians, but that on the 
contrary, the said Indians had constantly been, and still were, 
possessed of the said lands, at the date of the said supposed 
grant, and that they had continually occupied the same, and 
had never left the said lands, unless they were driven off by a 
superior and lawless force, and then only temporarily: and, 
therefore, if the said grant was made, as is alleged in the said pe- 
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tition or bill of complaint, and the said Don Alexander Rami- 
rez, intendant, &c., as aforesaid, had been and was invested, 
by the Spanish government aforesaid, with competent power 
and authority to make the same, it was fraudulently and sur- 
reptitiously obtained, by imposing on the said Don Alexander 
Ramirez, intendant, &c., as aforesaid, a false representation of 
facts; and, as it might have been cancelled by the king of 
Spain on that ground, so it might now be cancelled by the 
sovereign authority of the United States: and that court of 
equity cannot, consistently with the principles which govern 
that tribunal, lend its aid to give effect to a grant obtained by 
fraud and misrepresentation. And the answer prays that the 
petitioners may be required to show and prove, on the hearing 
of the cause, the specific power and authority which had been 
conferred (if any such power had been conferred) by the Span- 
ish government, upon the said Don Alexander Ramirez, in- 
tendant, &c., as aforesaid, at the time when the said supposed 
grant is alleged to have been made as aforesaid, to make grants 
of land in East Florida, and, particularly, that they may be 
required to show and prove the specific power under which 
he claimed to act in making the said supposed grant of lands, 
and also the said grant of further time for the performance of 
the aforesaid conditions; if, indeed, any such grants were ever 
made by him, which is not admitted. 

To the answer and the supplemental answer of the United 
States, the petitioners put in a general replication: and the 
case was regularly proceeded in to a hearing.- 

On the Ist of November 1830 a decree was given in favour 
of the petitioners; from which decree the United States ap- 
pealed to this court. 

The evidence adduced in the court below, on the part of 
the petitioners, consisted of the proceedings and the testimony 
given before the commissioners of the United States, upon the 
claim presented for their consideration according to the pro- 
visions of the act of congress; and of additional documentary 
and oral evidence. ‘Testimony was also given on the part of 
the United States to sustain the allegations in the answer, 
and applicable to the several matters therein contained. The 
particulars of the matters so exhibited in evidence are not in- 
serted in the report, as the opinion of the court; and the 
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dissenting opinion of Mr Justice Thompson, fully state the 
facts of the case, which were considered as established by this 
evidence. 

The case was argued by Mr Call and Mr Wirt, with whom 
also was Mr Taney, attorney-general, for the United States: 
and by Mr White and Mr Berrien, with whom also was Mr 
Webster, for the appellees. 


The counsel for the United States contended, that the decree 
of the superior court of the eastern district of Florida should be 
reversed, and the petition dismissed, on the following grounds: 

1. The petitioner has not shown, what he was bound to 
show affirmatively, the authority of Alexander Ramirez to 
make the grant which the decree of the court has confirmed. 

2. The intendant of the Island of Cuba was not authorized 
to make the grant in question; and it was made in violation of 
the laws and ordinances and royal regulations of the govern- 
ment of Spain. 

3. The land in controversy was, at the time of the grant, 
within the Indian boundary established by the government of 
Great Britain during its occupancy of the Floridas, and subse- 
quently acknowledged by the government of Spain; and was 
therefore not subject to be disposed of by the subordinate offi- 
cers of the crown. 

4. Conceding, for the sake of argument, that the intendant 
had the power to make the grant, the sovereign power alone 
could dispense with the conditions annexed to it; and no such 
power has been delegated to the judiciary. 

5. The grantees failed to perform that condition of the 
grant which required them to commence the establishment of 
the two hundred Spanish families on the land, within three 
years from the date of the grant. 

6. The grantees have not complied with the conditions of 
the grant which required them to seitle two hundred Spanish 
families on the land. 

7. The prolongation of time for the performance of the con- 
ditions of the grant, was given by the said intendant after the 
ratification of the treaty, by the king of Spain, which ceded 
Florida to the United States; and is consequently void for the 
want of authority. 

Vou. VI.—4 0 
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8. The treaty and laws referred to in the decree, as the 
grounds of confirmation of the grant, do not justify it. 


For the appellees, the following points were insisted upon: 

1. By the terms of the treaty, all grants made by his catho- 
lic majesty, or his lawful authorities, are to remain valid. 

The only questions for the consideration of this court, are: 
ist. The genuineness of the grant. 2d. The lawfulness of 
the authority by which it was issued. 

2. The decree, on which this grant is founded, is a judicial 
act, which cannot be drawn into question in the tribunals of 
the United States. 

3. A genuine grant issued by a lawful authority of his ea- 
tholic majesty, can only be impeached on the ground of fraud 
in obtaining it. 

4. This grant was within the scope of the powers expressly 
given to the Spanish officer making it, by the laws of the 
Indies. 

5. It was specifically authorized by the royal order of the 
3d Sept. 1817. 

6. There was no existing Indian titie to these lands, at the 
date of the grant, which could have rendered it invalid. 

7. The condition annexed to the grant has been performed. 

8. It has been discharged by the act of the party imposing it. 


Mr Justice Baipwin delivered the opinion of the Court. 

This is an appeal from the decree of the judge of the supe- 
rior court for the eastern district of the territory of Florida. 

After the acquisition of Florida by the United States, in 
virtue of the treaty with Spain, of the 22d of February 1819, 
various acts of congress were passed for the adjustment of pri- 
vate claims to land within the ceded territory. The tribunals 
appointed to decide on them, were not authorised to settle any 
which exceeded a league square; on those exceeding that quan- 
tity, they were directed to report especially their opinion for 
the future action of congress. The lands embraced in the 
larger claims, were defined by surveys and plats returned; 
they were reserved from sale, and remained unsettled until 
some resolution should be adopted for a final adjudication on 
their validity, which was done by the passage of the law of 
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the 23d May 1828, pamph. 62. By the sixth section it was 
provided, ‘that all claims to land within the territory of 
Florida, embraced by the treaty, which shall not be finally 
decided and settled under the previous provisions of the same 
law, containing a greater quantity of land than the commis- 
sioners were authorised to decide, and above the amount con- 
firmed by the act, and which have not been reported as ante- 
dated or forged, shall be received and adjudicated by the judge 
of the superior court of the district within which the land lies, 
upon the petition of the claimant, according to the forms, rules, 
regulations, conditions, restrictions and limitations prescribed 
to the district judge, and claimants in Missouri, by the act of 
the 26th May 1824.” By a proviso, all claims annulled by 
the treaty, and all claims not presented to the commissioners, 
&e. according to the acts of congress, were excluded. (a) 


(a) By a reference to the thirteenth and fourteenth lines in the sixth section 
of this law, as printed in the pamphlet edition, in page 62, it reads, ** according 
to the forms, rules, &c. prescribed by the district judge and claimants in the state 
of Missouri, &e. by act of congress,” &e. To have taken this expression lite- 
rally, would have confined the superior court of Florida to the rules prescribed 
by the judge of the district court of Missouri, and claimants; by acts of con- 
gress of 1824. That act authorised the judge to prescribe no rules, and it was 
absurd to suppose it meant that the claimants themselves should prescribe them. 
The court, therefore, could not but consider the evident meaning of the law to 
be “ rules,” &c. prescribed by the law itself, and was so stated in the opinion, 
which was delivered one day sooner than had been expected, and there was no 
time for revision. Satisfied that there was an error in the printing, I examined 
the original ro!l in the department of state, yesterday, and found the mistake; the 
word by had been inserted in the printed law, instead of fo, as it was in the ori- 
ginal roll: so that the law reads, “‘ the rules, &e. prescribed fo the district judge 
and claimants by the act of congress.”’ The important bearing of this word on 
the power of the court and the rules of its decision, has made the insertion of this 
note necessary, and as it may be useful in courts at a distance from the seat of 
government to have a correct copy of this section of the law, the following paper 
is directed to be appended; 20th March 1832. Per Mr Justice Baldwin. 

I certify that the following is a true copy of the sixth section of an act of con- 
gress, approved the 23d of May 1828, entitled “* an act supplementary to the seve- 
ral acts providing for the settlement and confirmation of private Jand claims in 
Florida;”’ viz. 

* Sec. 6. And be it further enacted, that all claims to land within the territory 
of Florida, embraced by the treaty between Spain and the United States, of the 
22d of February 1819, which shall not be decided and finally settled under the 
foregoing provisions of this act, containing a greater quantity of land than the 
cominissioners were authorised to decide, and above the amount confirmed by 
this act, and which have not been reported as antedated or forged, by said com- 
missioners, or register and receiver acting as such. shall be seceived and adjndi- 
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The seventh section provided for an appeal by the claim- 
ants, and the ninth, by the United States to this court: the 
adjudication of the judge of the superior court having been 
rendered against the United States, the case comes before us 
by an appeai by them. 

The law of 1824, which is thus referred to, and forms a 
part of that of 1828, furnishes the rules by which this court 
must be guided in assuming and exercising jurisdiction to hear 
and determine the claim in controversy. This law was passed 
to enable claimants to lands within the limits of Missouri and 
Arkansas, to institute proceedings to try the validity of their 
claims to land prior to the consummation of the cession of the 
territory acquired by the United States by the Louisiana treaty ; 
and enacted, that any person, or their legal representative, 
claiming lands by virtue of any French or Spanish grant, con- 
cession, warrant, or order of survey, legally made, granted or 
issued, before the date of the 10th March 1804, by the proper 
authorities, to any persons resident in the province at the date 
thereof, which was protected and secured by the treaty, and 
which might have been perfected into a complete title, under 
and in conformity to the laws, usages and customs of the gov- 
ernment under which the same originated, had not the sove- 
reignty been transferred to the United States, may present his 
petition to the district court, setting forth the nature of his 
claim, the date of the grant, and quantity and boundary, by 
whom issued, and whether the claim had been submitted to 
any tribunal, and reported on by them, and how; praying that 


cated by the judge of the superior court of the district within which the land lies, 
upon the petition of the claimant, according to the forms, rules, regulations, con- 
ditions, restrictions, and limitations prescribed to the district judge and claimants 
in the state of Missouri, by act of congress, approved May 26th, 1824, entitled 
‘an act enabling the claimants to land within the limits of the state of Missouri 
and territory of Arkansas, to institute proceedings to try the validity of their 
claims: Provided, that nothing in this section shall be construed to authorise 
said judges to take cognizance of any claim, annulled by the said treaty, or the 
decree ratifying the same by the king of Spain; nor any claim not presented to 
the commissioners or register and receiver, in conformity to the several acts of 
congress providing for the settlement of private Jand claims in Florida.” 

Faithfully compared with the roil in this office. 

Witness my hand, at the department of state, in the city of Washington, this 
20th day of March 1832. 

(Signed) DanteEt Brent, C. C. 
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the validity of their title and claim may be inquired into and 
be decided by the court. The court is authorised and required 
to hold and exercise jurisdiction of every petition presented in 
conformity with the provisions aforesaid, and to hear and de- 
termine the same on the petition, in case no answer be filed 
after due notice; or on the petition and the answer of any per- 
son interested in preventing any claim from being established, 
in conformity with the principles of justice, and according to 
the laws and ordinances of the government under which the 
claim originated. (3 Story’s Laws U. S. 1959, 1960, sec. 1.) 

A reference to the petition presented by the claimants in 
this case, shows that it contains a full statement of all the mat- 
ters required by the first section of the Missouri law, except- 
ing the condition of residence, which is not required by the 
act of 1828. Record, 1 to 22. It presents a claim for land 
in Florida, embraced by the treaty, not finally settled, con- 
taining the requisite quantity of land, not reported on as ante- 
dated or forged, not annulled by the treaty, presented to and 
acted on by the commissioners according to law. The superior 
court of Florida then had jurisdiction of the petition fo hear 
and determine the same, according to the principles of justice 
and the laws and ordinances of Spain; and the case is now 
regularly before us on an appeal from their decree. 

The power to hear and determine a cause is jurisdiction; it 
is *¢ coram judice,”’ whenever a case is presented which brings 
this power into action; if the petitioner states such a case in 
his petition that on a demurrer the court would render judg- 
ment in his favour, it is an undoubted case of jurisdiction, 
whether on an answer denying and putting in issue the alle- 
gations of the petition, the petitioner makes out his ease, is the 
exercise of jurisdiction conferred by the filing of a petition 
containing all the requisites and in the manner prescribed by 
law. 

The proceedings on the petition are to be conducted accord- 
ing to the rules of equity, except that the answer on behalf of 
the United States need not be verified on oath.—Sec. 2. 

This court has often decided that by these rules are meant 
the well settled and established usages and principles of the 
court of chancery, as adopted and recognized in their decisions, 
which have been acted on here, under the provisions of the 
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constitution and the acts of congress. In conformity with the 
principles of justice and the rules of equity, then, the court is 
directed to decide all questions arising in the cause, and by a 
final decree, to settle and determine the question of the validity 
of the title, according to the law of nations, the stipulations 
of any treaty and proceedings under the same, the several 
acts of congress in relation thereto, and the laws and ordi- 
nances of the government from which it is alleged to be de- 
rived, and all other questions which may properly arise 
between the claimants and the United States, which decree 
shall, in all cases, refer to the treaty, law or ordinance under 
which it is confirmed or decreed against. As these are made 
the basis of our decision, and this is the first final adjudication 
on those laws, we think it necessary to declare the sense in 
which we think they were intended by congress, as well as their 
plain legal import, agreeably to the rules of construction 
adopted by this court, or those which form the principle of the 
common law. It is not necessary to define what was meant 
by referring to the law of nations. 

The numerous cases which have been adjudged by this, and 
in the circuit courts, make it wholly unnecessary to refer to 
the sources from which it has been extracted. By the stipu- 
lations of a treaty are to be understood its language and appa- 
rent intention manifested in the instrument, with a reference 
to the contracting parties, the subject matter, and persons on 
whom it is to operate. The laws under which we now adju- 
dicate on the rights embraced in the treaty, and its instructions, 
authorise and direct us to do it judicially, and give its judicial 
meaning and interpretation as a contract on the prineiples of 
justice and the rules of equity. When the construction of this 
treaty was under the consideration of the court in the case of 
Foster and Elam v. Nelson, 2 Pet. 254, 99, it was under yery 
different circumstances. The plaintiff claimed a title to the 
land in controversy under a Spanish grant prior to the treaty, 
which he alleged was confirmed by the eighth article; he 
stood simply on hisright, without any act of congress author- 
ising the suit, or conferring on the court any extraordinary 
powers. ‘The first question which was decisive of the plain- 
tiff’s pretensions was whether the lands in contest were with- 
in the boundaries of Louisiana, as ceded in 1803, or within 
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Florida, as ceded in 1819. The boundary between the two 
territories had been for many years the subject of controversy 
and negotiation between the American and Spanish govern- 
ments, the one claiming that Louisiana extended eastward of 
the Mississippi to the Perdido; the other that it did not extend 
on that side of the river beyond the island of Orleans, alleged 
to be separated from West Florida by the Iberville. To have 
decided in favour of the plaintiff would have been adopting the 
Spanish construction of the Louisiana treaty in opposition 
to the pretensions and course of this government, which 
had taken possession of and exercised the powers of govern- 
ment over the territory between the Mississippi and the Per- 
dido. 

This court did not deem the settlement of boundaries a judi- 
cial but a political question—that it was not its duty to dead, 
but to follow the action of the other departments of the gov- 
ernment; that when individual rights depended on national 
boundaries, ‘¢ the judiciary is not that department of the gov- 
ernment to which the assertion of its interests against foreign 
powers is confided, and its duty commonly is to decide upon 
individual rights according to those principles which the politi- 
cal departments of the nation have established.” ‘If the 
course of the nation has been a plain one, its courts would 
hesitate to pronounce it erroneous.””’ ‘“ We think, then, how- 
ever individual judges might construe the treaty of St Ilde- 
fonso, it is the province of the court to conform its decisions 
to the will of the legislature, if that will has been clearly ex- 
pressed.”? 2 Peters, 307. 

As to the other question depending on the stipulations of the 
eighth article, the court declared: And the legislature must 
execute the contract before it can become arule for the court. 
2 Peters, 314. But this case assumes a very different aspect. 
The only question depending is whether the claimants or the 
United States are the owners of the land in question. By 
consenting to be sued, and submitting the decision to judicial 
action, they have considered it as a purely judicial question, 
which we are now bound to decide as between man and man, 
on the same subject matter and by the rules which congress 
themselves have prescribed, of which the stipulations of any 
treaty and the proceedings under the same, form one of four 
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distinct ones. We must therefore be distinctly understood as 
not in the least impairing, but affirming the principle of Fos- 
ter v. Nelson. As the law giving jurisdiction to hear and de- 
termine this case not only authorises but requires us to decide 
it according to the law of nations and the stipulations of the 
treaty, we shall consider, ‘ that it has been very truly urged 
by the counsel of the defendant in error, that it is the usage 
of all the civilized nations of the world, when territory is 
ceded, to stipulate for the property of {its inhabitants. An 
article to secure this object, so deservedly held sacred, in the 
view of policy, as well as of justice and humanity, is always 
required and is never refused.”” Henderson v. Poindexter, 
12 Wheat. 535. When such an article is contained in a treaty 
of cession, and its meaning submitted to our consideration, we 
shall follow up and effectuate the intention of congress, by 
deeming the subject matter to be, whether the land in contro- 
versy was the property of the claimants before the treaty, and 
if so, that its protection is as much guarantied by the laws of 
a republic as the ordinances of a monarchy. In so doing, we 
adopt and act upon another principle, contained in the opinion 
of this court in the same case, in alluding to the treaty of boun- 
dary between the United States and Spain, concluded on the 
27th October, 1795. ‘* Had Spain considered herself as ceding 
territory, she could not have neglected a stipulation which 
every sentiment of justice and national honour would have 
demanded, and which the United States could not have re- 
fused.”” Henderson v. Poindexter, 12 Wheat. 535. Spain 
was not regardless of those sentiments. She did not neglect; 
the United States did not refuse the stipulation in this treaty 
which did cede territory. In the same spirit of justice and 
national honour the national legislature has required its highest 
judicial tribunal to finally decree on the effect of this stipula- 
tion on theirs and the rights of the claimants ‘according to 
the law of nations” which is ‘the usage of all civilized 
nations.’’? Such is the authority conferred on this court, and 
by the rules prescribed by the laws, which are our commiss- 
ion, we feel, in its language, ‘* both authorised and required,” 
‘¢with full power and authority to hear and determine all 
questions arising in this cause relative to the title of the claim- 
ants, the extent, locality and boundaries of the said claim, or 
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other matters connected therewith, fit and proper to be-heard 

and determined, and by a final decree, to settle and determine ° 
the same according to the law of nations,” 2d sec. get of 1824. 

Congress have laid this down as the first rule of our decision 

in the spirit of justice and national honour which pervades this 

law; the court will consider it as neither the last or least of 
its duties to embody it in such their final decree, if in their 

judgment the case before it calls for its application. 

Our next rule of decision is—and proceedings under the 
treaty. - By these are to be understood the acts and proceed- 
ings of the government, or others under its authority, subse- 
quent to the treaty, in taking possession of the ceded territory, 
in organizing the local government, its acts within the au- 
thority of the organic law, the promises made, the pledges 
given by either the general or local government. Also the 
proceedings of commissioners and other officers or tribunals — 
appointed by congress to decide, and report on these claims so 
far as they have adopted and settled any rules and principles 
of decision within their powers, as guides to their judgment. 
These, in our opinion, are the ** proceedings under the same,”’ 
referred to, and intended by, the law, according to which we 
may decide, and are made a rule, a precedent for us. 

The next guide is, ‘* the several acts of congress in relation 
thereto,” clearly referring to the clause immediately preced- 
ing: ‘the stipulation of any treaty and: proceedings under 
the same.” By ‘the several acts of congress in relation 
thereto,” must be taken as referring to all the laws on the sub- 
ject matter of either, necessarily embracing lands, property 
and rights depending on the stipulations and proceedings so 
made and had. Thus the course of the legislature points to 
that of the judiciary, i¢ must be in the same path. 

Where congress have, by confirming the reports of com- 
missioners or other tribunals, sanctioned the rules and princi- 
ples on which they were founded, it is a legislative affirmance 
of the construction put by these tribunals on the laws confer- 
ring the authority and prescribing the rules by which it should 
be exercised; or which is to all intents and purposes of the 
same effect in law. It is a legislative® ratification of an act 
done without previous authority, and this subsequent recogni- 

Von. VI.—4 P 
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tion and adoption is of the same force as if done by pre-existing 
power and relates back to the act done. 

The next rule laid down for our direction is, “ and the laws 
and ordinances of the government from which it is alleged to 
be derived.” The laws of an absolute monarchy are not its 
legislative acts—they are the will and pleasure of the monarch 
expressed in various ways—if expressed in any, it isa law; 
there is no other law making, law repealing power—call it by 
whatever name—a royal order—an ordinance—a cedula—a de- 
cree of council—or an act of an authorised officer—if made or 
promulgated by the king, by his consent or authority, it becomes 
as to the persons or subject matter to which it relates, a law of 
the kingdom. It is emphatically so in Spain and all its do- 
minions. Such, too, is the law of a Spanish province con- 
quered by England. The instructions of the king to his 
governors are the supreme law of the conquered colony; 
magna charta, still less the common law, does not extend its 
principles to it—King v. Picton, 30 St. Tr. 8vo ed. 866. A 
royal order, emanating from the king, isa supreme law, super- 
seding and repealing all other preceding ones inconsistent with 
it. The laws of the Indies, have not their force as such by 
any legislative authority vested in the council; their au- 
thority is by the express or implied expression of the royal 
will and pleasure; they must necessarily yield to an order, pre- 
scribing a new rule, conferring new powers abrogating or 
modifying previous ones. 

The principle that the acts of a king are in subordination 
to the laws of the country, applies only where there is eny 
law of higher obligation than his will; the rule contended for 
may prevail in a British, certainly not in a Spanish province. 
There is another source of law in all governments, usage, cus- 
tom, which is always presumed to have been adopted with the 
consent of those who may be affected by it. In England, and 
in the states of this union which have no written constitution, 
it is the supreme law; always deemed to have had its origin in 
an act of a state legislature of competent power to make it 
valid and binding, or an act of parliament; which, represent- 
ing all the inhabitants of the kingdom, acts with the consent 
of all, exercises the power of all, and its acts become binding 
by the authority of all; 2 Co. Inst. 58—Wills, 116. So it is 
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considered in the states and by this court; 3 Dall. 400; 2 Peters, 
656, 657. 

A general custom is a general law, and forms the law of a 
contract on the subject matter; though at variance with its 
terms, it enters into and controls its stipulations as an act of 
parliament or state legislature; 2 Mod. 238; W. Black. 1225; 
Doug. 207; 2 D. and E. 263—264; 1 H. BI. 7, 8; 2 Binney, 
486, 487; 5 Binney, 287; 2S. and R. 17; 8 Wh. 591, 592; 
9 Wh. 584, 591; and the cases there cited from 4 Mass. 
252; 9 Mass. 155; 3 Day, 346; 1 Caines, 43; 18 Johns. 
230; 5 Cr. 492; 6 D. and E. 320; Day, 511; 5 Cr. 33. 
The court not only may, but are bound to notice and re- 
spect general customs and usage as the law of the land, 
equally with the written law, and, when clearly proved, they 
will control the general law; this necessarily follows from its 
presumed origin, —an act of parliament or a legislative act. 
Such would be our duty under the second section of the act of 
1824, though its usages and customs were not expressly named 
as a part of the laws or ordinances of Spain. The first section 
of that act, giving the right to claimants of land under titles 
derived from Spain, to institute this proceeding for the pur- 
pose of ascertaining their validity and jurisdiction to the court 
to hear and determine all claims to land which were protected 
and secured by the treaty, and which might have been per- 
fected into a legal title under and in conformity to the laws, 
usages, and customs of Spain; makes a claim founded on them 
one of the cases expressly provided for. We cannot impute 
to congress the intention to not only authorize this court, but 
to require it to take jurisdiction of such a case, and to hear and 
determine such a claim according to the principles of justice; 
by such a solemn mockery of it as would be evinced by ex- 
cluding from our consideration usages and customs, which 
are the law of every government, for no other reason than that 
in referring to the Jaws and ordinances in the second section, 
congress had not enumerated all the kinds of laws and or- 
dinances by which we should decide whether the claim would 
be valid if the province had remained under the dominion of 
Spain. We might as well exclude a royal order because it 
was not called a law. We should act on the same principle, 
if the words of the second section were less explicit, and ac- 
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cording to the rule established in Henderson v. Poindexter. 
See 12 Wh. 530, 540. 

We are also required to finally decide ‘‘all other questions 
properly arising between the claimants and the United States.”’ 

There is but one which has arisen in this case which does 
not refer to the laws of nations, the treaty and proceedings 
under it, the acts of congress, or the laws of Spain, —that is, the 
question of fraud in making the grant which is the foundation 
of the plaintiff’s title; which, as well as all others, we must, by 
the terms of the law, decide ‘‘in conformity with the princi- 
ples of justice.” We know of no surer guides to the prin- 
ciples of justice, than the rules of the common law, adminis- 
tered under a special law, which directs, (section second) 
‘¢that every petition which shall be presented under the 
provisions of this act, shall be conducted according to the 
rules of a court of equity,” and it does not become this 
tribunal to acknowledge that the decisions of any other are to 
be deemed better evidence of those rules or the principles of 
justice. 

In Conard versus Nicoll, a great and lamented judge thus 
defined fraud: ‘The first inquiry is, what is fraud? From 
a view of all that has been said by learned judges and jurists 
upon this subject, it may be safely laid down, that to constitute 
actual fraud between two or more persons to the prejudice of a 
third, contrivance and design to injure such third person by 
depriving him of some right, or otherwise impairing it, must 
be shown.”’ 

He laid down three rules, which were incontrovertible: — 

‘*1. That actual fraud is not to be presumed, but ought to 
be proved by the party who alleges it. 

“2. If the motive and design of an act may be traced to an 
honest and legitimate source equally as to a corrupt one, the 
former ought to be preferred. This is but a corollary to the 
preceding principle. 

«¢3. If the person against whom fraud is alleged, should be 
proved to have been guilty of it in any number of instances, 
still if the particular act sought to be avoided be not shown to 
be tainted with fraud, it cannot be affected by these other frauds, 
unless in some way or other it be connected with or form a part 
of them.’ 


This court unanimously adopted these principles as the max- 
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ims of the common law; 4 Peters, 295, 296, 297, 310; and will 
be governed by them in this case in their opinion on the ques- 
tion of fraud. 

The next subject for our consideration is, the evidence on 
which we are todecide. The third section of the act is as fol- 
lows: ‘That the evidence which has been received by the 
different tribunals which have been constituted and appointed 
by law to receive such evidence, and to report the same to the 
secretary of the treasury, or to the commissioners of the gen- 
eral land office, upon all claims presented to them, respective- 
ly, shall be received and admitted in evidence for or against the 
United States, in all trials under this act, when the person tes- 
tifying is dead or beyond the reach of the court’s process, to- 
gether with such other testimony as it may be in the power of 
the petitioner, the person or persons interested in the defence 
made against establishing any claim, or the United States’ attor- 
ney to produce; and which shall be admissible according to 
the rules of evidence and the principles of law.” 

These provisions of the act of 1824 are applicable to this case; 
they have not been altered by the act of 1828, and by the eighth 
section are expressly extended to the Florida claims. They 
are liberal—worthy of the government which has adopted and 
made them the rules by which to test the rights of private claim- 
ants to portions of the land embraced in the ceded territory. 
From a careful examination of the whole legislation of congress 
on the subject of the Louisiana and Florida treaties, we cannot 
entertain a doubt that it has from their beginning been inten- 
ded that the titles to the lands claimed should be settled by the 
same rules of construction, law and evidence, in all their newly 
acquired territory. That they have adopted as the basis of all 
their acts, the principle that the law of the province in which 
the land is situated is the law which gives efficacy to the grant, 
and by which it is to be tested, whether it was property at the 
time the treaties took effect. 

The United States seem never to have claimed any part of 
what could be shown by legal evidence and local law to have 
been severed from the royal domain before their right attach- 
ed. In giving jurisdiction to the district court of Missouri to 
decideon these claims, the only case expressly excepted is that of 
Jacques Glamorgan (in section 12, 3 Story L. U.S. 1964); and 
in the corresponding law, as to Florida; those annulled by the 
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treaty, and those not presented in time, according to the acts 
of congress (section 6, pamphlet 62). 

The United States have by three cessions acquired territory, 
within which there have been many private claims to land under 
Spanish titles. The first in point of time was by the compact 
with Georgia, in 1802, by the terms of which it was stipulated 
—* That all persons who, on the 27th October 1795, were ac- 
tual settlers within the territory thus ceded, shall be confirmed 
in all their grants, legally and fully executed prior to that day, 
by the former British government of West Florida, or by the 
government of Spain.”? (1 Laws, 489.) 

The stipulations of the treaties by which they acquired Louis- 
iana and Florida, contained provisions of a similar nature as to 
claims to land under Spain before the cession. 

The whole legislation of Congress, from 1803 to 1828, in re- 
lation to the three classes of cases, so far as respected Spanish 
titles, is of an uniform character on cases of a corresponding 
description. The rules vary according to the kind of title set 
up; distinctions have been made in all the laws between perfect 
or complete grants, fully executed, or inchoate incomplete 
ones, where a right had been in its inception, under or by 
colour of local law or authority, but required some act of the 
government to be done to complete it. Both classes have been 
submitted to the special tribunals appointed to settle, to report 
finally or specially upon them, and the claimants have, under 
certain circumstances, been permitted to assert their rights in 
court by various laws, similar in their general character, but 
varying in detail to meet the cases provided for. 

They are too numerous to be noticed in detail—some will 
be referred to hereafter; but it is sufficient for the present to 
observe, that from the whole scope and spirit of the laws on 
the subject of Spanish titles, the intention of congress is most 
clearly manifested, that the tribunals authorised to examine 
and decide on their validity, whether special or judicial, should 
be governed by the same rules of law and evidence in their 
adjudication on claims of the same given character. The 
second and third sections of the Missouri act of 1824, the first, 
sixth, and eighth of the Florida act of 1828, can admit of no 
other construction. It was within the discretion of the legis- 
lature to select the cases to be submitted to either tribunal; 
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they have directed that no claims should be decided on by a 
special tribunal which is for a quantity greater than one league 
square; they-had reserved to themselves the disposition of those 
for a larger amount, and finally have devolved on this court 
their final decision. These are good reasons for the jurisdic- 
tion being conferred—but the selection of this tribunal for a 
final and conclusive adjudication on the large claims, affords 
neither an indication of the intention of congress, or furnishes 
us any reason; that in the exercise of that jurisdiction, we 
should consider that ‘‘ the principles of justice,”’ the rules of a 
court of equity, ‘the law of nations,’ of treaties ‘¢of con- 
gress,”’ or of *¢ Spain,” the rules of evidence, or the ¢ princi- 
ples of law,” can be at all affected by the magnitude of the 
claim under consideration. ‘The laws which confer the au- 
thority and point to the guides for its exercise, make no such 
discrimination, and every ‘‘ principle of justice”? forbids it. 
By the laws of congress on this subject, however, we must be 
distinctly understood as not comprehending those which have 
been passed on special cases or classes of cases, over which 
they had delegated to no tribunal power to decide, but which 
were disposed of according to circumstances of which they 
chose to be the exclusive judge. There is another duty im- 
posed on the court by the second section of the act of 1824, 
after making a final decree; ‘‘ which decree shall, in all cases, 
refer to the treaty, law, or ordinance, under which it is con- 
firmed or decreed against;”’? so that we may make a final decree 
to settle and determine the validity of the title according to 
either the law of nations, ‘‘the stipulations of any treaty, law, or 
ordinance” referred to; and if, by either the one or more rules of 
decision thus prescribed, we shall be of opinion that the title 
of the claimants was such as might have been perfected into 
complete title under and in conformity to the laws of Spain, if 
the sovereignty of the country had not been transferred to the 
United States, in the words of the Missouri law of 1824; or 
which were valid under the Spanish government, or by the 
laws of nations, and which were not rejected by the treaty 
ceding the territory of East and West Florida to the United 
States, in the words of the Florida laws of 1822—and 1823, 3 
Story, 1870, 1907, referred to and adopted in that of 1828, 
we can decree finally on the title. These laws being in ‘‘ part 
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materia,’’ and referred to in the one giving us jurisdiction, 
must be taken as one law, ‘‘ reddendo singula singulis.” 

The counsel of the United States have considered the merits 
of this case as resting mainly, if not wholly, on the eighth 
article of the treaty; but the law compels us to take a view of 
it much less limited. That article names only grants; and if 
we decide alone on it, we must decree against the claim, un- 
less we think the title good under it; though if it was for a 
quantity not exceeding a league square, any other tribunal 
would confirm it. This would be making a distinction so 
unworthy a just legislature, that we shall not impute to them 
the intention of directing it to be the rule of our action. We 
shall certainly not adopt it unless it is clearly imposed by the 
authority of a law expressed in terms admitting of no doubt. 

The fourth section of the Florida act of 1822, 3 Story, 1870, 
enacts that every person claiming title to lands under any 
patent, grant, concession, or order of survey, dated previous 
to 24th January 1818, which were valid under the Spanish 
government, or the laws of nations, and which were not re- 
jected by the treaty, shall file his, her, or their claim, &c. 
“ And said commissioners shall proceed to examine, and de- 
termine on the validity of said patents, grants, concessions and 
orders of survey agreeably to the laws and ordinances hereto- 
fore existing of the governments making the grants respect- 
ively, having due regard in all Spanish claims, to the conditions 
and stipulations contained in the eighth article of the treaty 
of 22d of February’? 1819. The intention of this provision 
cannot be misunderstood; due regard must be had to this arti- 
cle, it must be considered, weighed, and deliberated upon in 
connexion with the other matters which form the rule of deci- 
sion. A decree may be founded upon the stipulations of the 
treaty and proceedings under it—or it may be independent of 
them, according to the laws of nations, congress, or Spain; 
each of which is of as high obligation as the treaty and on 
either of which alone we may found our decree. - Though the 
term “law of nations” is not carried into the second clause of 
the fourth section of the act of 1822, yet we consider it a rule 
of decision for the reasons before stated, and on the authority 
of Henderson v. Poindexter—the manifest object of the law 
in directing those claims to be filed, which are valid by the 
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law of nations, is, that they shall be adjudicated on accordingly 
by the authorized tribunal.—To impute to congress the inten- 
tion of directing them to be filed, described, and recorded; and 
forever barred if not so recorded, and of ordering the tribunal 
to examine and decide on their validity, and in the same sen- 
tence withhold from the same tribunal the power of doing it, 
by the principles of the same law on which they were founded 
and by which they were made valid, would be utterly incon- 
sistent with every rule of law. The sixth section of the act of 
1828, is still more comprehensive, it provides that all claims 
to land, within the territory of Florida, embraced by the treaty 
of 1819, which shal! not be decided and finally settled under 
the foregoing provisions of this act, containing a greater quan- 
tity of land, &c. and which have not been reported on as ante- 
dated or forged by the commissioners, not annulled by the 
treaty and reported on by the commissioners, shall be received 
and adjudicated by the judge of the superior court of the dis- 
trict (see pamphlet, 62). This includes all claims—the former 
laws included only those specially designated—this embraced 
all not before decided, and not finally settled, with only two 
exceptions—one as to quantity, the other as to date and forgery. 
Whether then the present claim is by patent, grant, concess- 
ion, warrant, or order of survey, or any other act which might 
have been perfected into a complete title, by laws, usages, and 
customs of Spain, is immaterial as to our power to hear and 
determine. The fifth section of the Missouri act (3 Story, 
1962), and the twelfth section of the Florida act (pamphlet, 63), 
finally bars at law and in equity all claims to lands, tenements, 
and hereditaments within their purview, which are not brought 
by petition before the court. They are of course not cogniza- 
ble by them. 

We now proceed to consider the validity of the present 
claim.—The claimant offered and gave in evidence an original 
grant, from Don Alexandre Ramirez, styling himself, ‘«in- 
tendant of the army, subdelegate superintendent general of the 
royal domain of the island of Cuba, and the two Floridas,” 
&ec. &c. It purported to convey the land in controversy to 
Arredondo and Son, to have been made in the,exercise of the’ 
faculties which had been conferred on Ramirez by the king; 
it was made in the royal name for the number of acres of land, 

VoL. VI.—4 Q 











722 SUPREME COURT. 


[United States v. Arredondo and others. ] 


under the limits, courses, and distances pointed out in the figu- 
rative plot. In order that they may possess the same as their 
own property, and enjoy it as the exclusive owners thereof; 
and in the terms mentioned in the decree therein recited— 
with an absolute dominion over and full property in it. The 
grant purports to be made on great deliberation and in solemn 
form; as a sentence in the official capacities which were as- 
sumed, ‘¢upon examination and in virtue of the royal order of 
3d of September of the present year, in which his majesty 
having appointed me superintendent of the two Floridas, de- 
sires me in the strongest terms to procure the settlement of 
these provinces by every means which my zeal and prudence 
can suggest.”” “In conformity with the fiscal (the attorney- 
general) and the report made by the surveyor general, I de- 
clare as crown property the territory of Alachua’ (the lands 
in question). The grant then followed, ‘signed with my 
hand, sealed with the royal arms, as used in my secretary’s 
office, and countersigned by the commissary at war, Don Pedro 
Cerambat, secretary for his majesty in this intendency,”’ and 
‘registered in the book for that purpose in the office under 
the seeretary’s charge.”’ No objection appears to have been 
made to the admission of this paper in evidence; its genuine- 
ness seems not to have been contested—no attempt was made 
to impeach it as antedated or forged, and its due execution in 
all the forms known to the local government was unquestioned. 
It was therefore before the court below, and is so here, at least, 
prima facie evidence of a grant of the land it describes to the 
claimants, the rules of evidence and the principles of law give 
it this effect and so it must be considered. Here an important 
question arises—whether the several acts of congress relating to 
Spanish grants do not give this grant and all others which are 
complete and perfect in their forms ‘legally and fully exe- 
cuted,”’ a greater and more conclusive effect as evidence of a 
grant by proper authority. 

It is but a reasonable presumption that congress in legislat- 
ing on the subject of Spanish grants in the three territories 
which they have acquired since 1802, and in devising and 
providing efficient means for the ascertaining and finally set- 
tling all claims of title under them by persons asserting that 
the lands they claimed had been severed from tle public 
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domain before the cessions of the territory to the United States 

iat when they have by a series of laws from 1803, to 1828 
authorized special and subordinate tribunals to decide on claims 
to the extent of a league square, inferior courts to decide on 
all claims to any amount, and finally, if no appeal is taken; and 
this court to pronounce a final decree on appeal, which may 
separate millions of acres from the common fund, ey would 
have made what was deemed adequate provision to guard the 
public from spurious grants, by prescribing for the various 
tribunals authorized to decide on ¢¢claims such rules of evi- 
dence applicable to those grants as would secure the interest 
of the nation from fraud and imposition.”? Yet, in their whole 
legislation on the subject (which has all been examined), there 
has not been found a solitary law which directs; that the au- 
thority on which a grant has been made under the Spanish 
government should be filed by a claimant—recorded by a pub- 
lic officer, or submitted to any tribunal appointed to adjudicate 
its validity and the title it imparted—congress has been con- 
tent that the rights of the United States, should be surrendered 
and confirmed by patent to the claimant, under a grant pur- 
porting to have emanated under all the official forms and sane- 
tions of the local government. This is deemed evidence of 
their having been issued by lawful, proper, and legitimate 
authority—when unimpeached by proof to the contrary. 

In providing for carrying into effect the stipulations of the 
compact of cession with Georgia, the fifth section of the act of 
1803 provides. That all persons claiming land pursuant 
thereto should before the 1st March 1804, deliver to the regis- 
ter of the land office, in the proper district, a notice containing 
a statement of the nature and extent of his claim and a plot 
thereof; also, for the purpose of being recorded; every grant, 
order of survey, deed of conveyance, or other written evi- 
dence of his claim—in default whereof all his right, so far as 
depended on the cession, or the law was declared void—for- 
ever barred—and the grant inadmissible in any court in the 
United States against any grant from them. (2 Story, 894, 895.) 
By the sixth section, it was provided, that when it should be 
made to appear to the commissioners that the claimant was 
entitled to a tract of land under the cession in virtue of a 
Spanish or British grant legally and fully executed, they 
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were directed to give him a certificate which amounted to a 
relinquishment of the claim of the United States for ever, 
when recorded. The fact which gave to the recorded certifi- 
cate of the commissioners the effect of a patent, was the exist- 
ence of a grant; the legality and fullness of its execution only 
was required to be made to appear. No inquiry was directed 
to be made as to the authority by which it was done; the 
United States were too just to exact from the grantees of land 
under an absolute colonial government what no court requires 
from one who holds lands under the grant of the United States 
or of a state fully executed: or if inchoate never compels a 
claimant to produce the authority of the officer who issues or 
executes a warrant or order of survey; it is always presumed 
to be done regularly till the contrary appears, or such reasons 
are offered for doubting its authenticity, as are sufficient in law 
to rebut the legal presumption. By the first section of the 
supplementary act of 1804, claimants by complete British or 
Spanish grants are required to record no evidence of their 
claim except the original grant or patent with the warrant 
or order of survey and the plat—the other papers were to be 
deposited with the register of the land office, in order to be 
laid before the commissioners for their consideration. (Act of 
March 27, 1804, 2 Story, 952.) 

As no law required the exhibition of the authority under 
which a grant warrant, or order of survey was made; as it 
formed'« part of the evidence of title to be recorded, deposited, 
or acted on by the commissioners, they were not authorized to 
call for it before making their decision. 

The grant legally and fully executed was competent evi- 
dence of the matters set forth in it, and as none other was 
necessary it was in effect conclusive. But congress thought 
it proper to authorise the commissioners not to confine their 
examination to the mere execution of the alleged grant. By 
the third section of the same law it is provided as follows. 
‘¢Or whenever either of the said boards shall not be satisfied 
that such grant, warrant or order of survey, did issue at the 
time it bears date, the said commissioners shall not be bound 
to consider such grant, warrant, or order of survey as con- 
clusive evidence of the title, but may require such other proof 
of its validity; as they may think proper.’’—Nothing can more 
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clearly manifest the understanding of congress that such grant, 
&e. was conclusive evidence of title, and that the commission- 
ers were not under the existing laws, at liberty to require from 
the claimants any other proof, than their conferring on them 
by express words the power of doing so.  Expressio unius 
est exclusio alterius,”’ is an universal maxim in the construction 
of statutes. 

In the law of the succeeding session, passed for ascertaining 
and adjusting the titles and claims to land within the territory 
of Orleans and district of Louisiana, it was directed that the evi- 
dence of claims to land should be recorded—but there was this 
proviso in the fourth section: ‘¢ That where lands are claimed 
by virtue of a complete French or Spanish grant as aforesaid, 
it shall not be necessary for the claimant to have any other 
evidence of his claim recorded, than the original grant or 
patent; together with the warrant or order of survey, and the 
plot.”” Other provisions follow similar to those in the pre- 
ceding law relating to claims included in the articles of agree- 
ment, with Georgia. (2 Story, 967,968.) By the fifth section 
the commissioners are directed to ‘‘ decide in a summary man- 
ner, according to justice and equity, on all claims filed with the 
register and recorder, in conformity with the provisions of this 
act, and‘on all complete French or Spanish grants, the evi- 
dence of which, though not thus filed, may be found of record 
on the public records of such grants, which decision shall be 
laid before congress in the manner hereinafter directed, and 
be subject to their determination thereon.”? ‘The commission- 
ers shall not be bound to consider such grant, warrant, or 
order of survey as conclusive evidence of title, when they 
were not satisfied that it issued at the time it bears date, but that 
the same is antedated or otherwise fraudulent, they may then 
require such other proof of its validity as they may think pro- 
per. By proof of validity must be understood of its genuineness 
and authenticity, and that it is not fraudulent; so as to satisfy 
themselves as to those doubts which authorized them to re- 
quire further proof than the grant itself, of its legal, full and 
fair execution; not of the authority of the officer who made it 
—n0 law gives power to exact proof of that. This act of 
congress proves, that by considering the recorded grant as con- 
clusive evidence of title, (which cannot be without power in 
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the grantor) unless it is antedated or otherwise fraudulent, the 
authority of the oflicer making it was presupposed. 

The act of 1822, for ascertaining claims and titles to land 
in the territory of Florida (3 Story, 1870)—directs all persons 
claiming title to lands under any patent, grant, concession or 
order of survey, to file before the commissioners their claim, 
‘¢ setting forth its situation and boundaries, if to be ascertained, 
with their deraignment of title, where they are not the 
grantees or original claimants,’”? which shall be recorded, &c. 
section 4. This dispenses with the filing the warrant or order 
of survey, the survey or plot required by the laws relating to 
both the Georgia and Louisiana claims, as they need not set 
forth or file their deraignment of title, where they claim by a 
grant, patent, &c. to themselves. The direction of the law 
can apply only to such grant or patent, &c.; this being filed and 
recorded; the fifth section enacts, ‘‘that the commissioners 
shall have power to inquire into the validity and justice of the 
claims filed with them, and if satisfied that said claims be cor- 
rect and valid, shall give confirmation to them, which shall 
operate as a release of any interest which the United States 
may have.”? The second section of the act of 1823, supple- 
mentary to the last, dispenses with the necessity of producing 
in evidence, before the commissioners, the deraignment of 
title from the original grantee or patentee; but the commission- 
ers shall confirm every claim in favour of actual settlers at the 
time of the cession, &c. when the quantity ‘claimed does not 
exceed three thousand five hundred acres.”? (3 Story, 1907.) 
By the act of 1824, for extending the time limited for the 
settlement of private land claims in the territory of Florida, 
‘the claimants shall not be required to produce in evidence 
a deraignment of title from the original grantee or patentee, 
but the exhibition of the original title papers, agreeably to 
the fourth section of the act of 1822, with the deed or devise to 
the claimant, and the office abstracts of the intermediate con- 
veyances for the last ten years preceding the surrender of 
Florida to the United States; and when they cannot be pro- 
duced, their absence being accounted for satisfactorily, shadl 
be sufficient evidence of the right of the claimant or claim- 
ants to the land so claimed, as against the United States.” 
—(3 Story, 1935, section 2.) 
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It is thus clearly evidenced, by the acts, the words, and 
intentions of the legislature, that in considering these claims 
by the special tribunals, the authority of the officer making the 
grant, or other evidence of claim to lands, formed no item in 
the title it conferred; that the United States never made that a 
point in issue between them and the claimants to be even con- 
sidered, much less adjudicated. They have submitted to the 
principle which prevails as to all public grants of land, or acts 
of public officers, in issuing warrants, orders of survey, per- 
mission to cultivate or improve, as evidence of inceptive and 
nascent titles, which is; that the public acts of public officers 
purporting to be exercised in an official capacity and by public 
authority, shall not be presumed to be an usurped, but a legiti- 
mate authority, previously given or subsequently ratified, 
which is equivalent. If it was not a legal presumption that 
public and responsible officers ‘claiming and exercising the 
right of disposing of the public domain, did it by the order 
and consent of the government, in whose name the acts were 
done, the confusion and uncertainty of titles and possessions 
would be infinite, even in this country; especially in the states 
whose tenures to land depend on every description of incep- 
tive, vague and inchoate equities, rising in the grade of evi- 
dence, by various intermediate acts, to a full and legal con- 
firmation, by patent, under the great seal. 

To apply the principle contended for to the various papers 
which are sent from the general or the local land offices, as 
instructions to officers under their direction; or evidence of 
incomplete title to land, by requiring any other evidence of 
the authority, by which it was done than the signature of the 
officer, the genuineness of the paper, proved by witnesses or 
authenticated by an official seal, would be not only of danger- 
ous tendency, but an entire novelty in our jurisprudence, as 
“a rule of equity or evidence,” or * principle of law or jus- 
tice.”” The judicial history of the landed controversies, under 
the land laws of Virginia and North Carolina, as construed and 
acted on within those states, and in those where the lands 
ceded by these states to the United States lie, and Pennsylva- 
nia, whose land tenures are very similar in substance, in all 
which the origin of titles is in very general, vague, inceptive 
equity; will show the universal adoption of the rule, that the 
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acts of public officers in disposing of public lands, by colour 
or claim of public authority, are evidence thereof until the 
contrary appears by the showing of those who oppose the title 
set up under it and deny the power by which it is professed to 
be granted. Without the recognition of this principle, there 
would be no safety in title papers, and no security for the 
enjoyment of property under them. It is true that a grant 
made without authority is void under all governments—9 Cr. 
99, 5 Wh. 303,—but in all the question is on whom the law 
throws the burthen of proof, of its existence, or non-existence. 
A grant is void, unless the grantor has the power to make it— 
but it is not void because the grantee does not prove or pro- 
duce it. The law supplies this proof by legal presumption, 
arising from the full, legal, and complete execution of the offi- 
cial grant, under all the solemnities known or proved to exist 
or to be required by the law of the country where it is made 
and the land is situated. 

A patent under the seal of the United States or a state is 
conclusive proof of the act of granting by its authority; its 
exemplification is a record of absolute verity. Patterson v. 
Winn, 5 Peters, 241. 

The grants of colonial governors, before the revolution, 
have always been, and yet are, taken as plenary evidence of 
the grant itself, as well as authority to dispose of the public 
lands. Its aetual exercise, without any evidence of disavowal, 
revocation, or denial by the king, and his consequent acquies- 
cence and presumed ratification, are sufficient proof in the 
absence of any to the contrary (subsequent to the grant) of the 
royal assent to the exercise of his prerogative by his local 
governors. This or no other court,.can require proof that there 
exists in every government a power to dispose of its property ; 
in the absence of any elsewhere, we are bound to presume and 
consider, that it exists in the officers or tribunal who exercises 
it, by making grants, and that it is fully evidenced by occupa- 
tion, enjoyment, and transfers of property, had and made under 
them, without disturbance by any superior power, and res- 
pected by all co-ordinate and inferior officers and tribunals 
throughout the state, colony or province where it lies. 

A public grant, or one made in the name and assumed autho- 
rity of the sovereign power of the country, has never been 
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considered as a special verdict; capable of being aided by no 
inference of the existence of other facts than those expressly 
found or apparent by necessary implication, an objection to its 
admission in evidence on a trial at law, or a hearing in equity, 
is in the nature of a demurrer to evidence on the ground of its 
not conducing to prove the matter in issue. 

If admitted, the court, jury, or chancellor, must receive it as 
evidence both of the facts it recites and declares, leading to and 
the foundation of the grant, and all other facts legally inferable 
by either from what is so apparent on its face. Taking, then, 
as a settled principle, that a public grant is to be taken as 
evidence that it issued by lawful authority, we proceed to 
examine the legal effect of a Spanish grant in adjudicating on 
their validity, by the principles of justice in a court; and by 
the rules of equity, evidence, and law, directed by the act of 
1824, which forms a part of the law under which their validity 
is submitted to our judicial consideration. 

The validity and legality of an act done by a governor of 
a conquered province, depends on the jurisdiction over the 
subject matter delegated to him by his instruction from the 
king, and the local laws and usages of the colony, when they 
have been adopted as the rules for its government. If any 
jurisdiction is given, and not limited, all acts done in its exer- 
cise are legal and valid; if there is a discretion conferred, its 
abuse is a matter between the governor and his government, 
&e.; King v. Picton, late governor of Trinidad, 30 St. Tr. 
869-871. 

It is an universal principle, that, where power or jurisdic- 
tion is delegated to any public officer or tribunal over a subject 
matter, and its exercise is confided to his or their discretion; 
the acts so done are binding and valid as to the subject matter; 
and individual rights will not be disturbed collaterally for any 
thing done in the exercise of that discretion within the autho- 
rity and power conferred. The only questions which can 
arise between an individual claiming a right under the acts 
done, and the public, or any person denying its validity, are, 
power in the officer, and fraud in the party. All other 
questions are settled by the decision made or the act done by 
the tribunal or officer; whether executive, (1 Cr. 170-171)— 
legislative, (4 Wh. 423; 2 Peters, 412; 4 Peters, 563)—judi- 
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cial, (11 Mass. 227; 11 S. & R. 429; adopted in 2 Peters, 167, 
168), or, special, 20 J. R. 739, 740; 2 Dow. P. Cas. 521, &c. 
unless an appeal is provided for, or other revision, by some ap- 
pellate or supervisory tribunal, is prescribed by law. 

The principles of these cases are too important not to be 
referred to, and though time does not admit of their extrac- 
tion and embodying in our opinion, we have no hesitation in 
declaring that they meet with our entire concurrence, so far as 
applicable to this case. But there are other cases which have 
been decided by this court, which have, in our opinion, so 
direct a bearing on the effect and validity of the grant in ques- 
tion, as to deserve a close examination; they will be considered 
in their order. 

In Polk’s lessee against Wendell, various objections were 
made to the validity of a grant from the state of North Caro- 
lina, as not having issued under thé authority of law. The 
court laid down this general principle: ‘* But there are cases 
in which a grant is absolutely void; as when the state has no 
title to the thing granted, or where the officer had no authority 
to issue the grant,”’ (9 Cr. 99; repeated in the same case, 5 Wh. 
303). In a succeeding part of their opinion, they observe, in 
allusion to the law of the state—‘¢ This act limits the amount 
for which an entry may be made, but the same person is not 
in this act forbidden to make different entries, and entries 
were transferable. No prohibition appears in the act which 
should prevent the assignee of several entries, or the person who 
has made several entries, from uniting them in one survey and 
patent.” (9Cr.85). “The laws for the sale of public lands pro- 
vide many guards to secure the regularity of grants, to protect 
the incipient rights of individuals, and also to protect the state 
from imposition. Officers are appointed to superintend the 
business, and rules are framed prescribing their duty. These 
rules are in general directory, and where all the proceedings are 
completed, by a patent issued by the authority of the state, a 
compliance with these rules is pre-supposed. That every pre- 
requisite has been performed, is an inference properly deduci- 
ble, and which every man has a right to draw from the exis- 
tence of the grant itself. It would therefore be extremely: 
unwarrantable for any court to avoid a grant for any irregula- 
rities in the conduct of those who are appointed by the govern- 
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ment to supervise the progressive course of a title from its 
commencement to its confirmation in a patent;?? 9Cr. 99. Ina 
review of their opinion, it is laid down, ¢¢ As to what validity 
shall be given to the grants emanating from North Carolina, 
the decision places it upon the statutes of North Carolina; and 
although an opinion is expressed, that North Carolina could 
make no new grants after the cession, to congress, who could 
entertain a doubt upon the question? The right referred to 
‘here, was to perfect incipient grants; but what restraint is 
imposed on her discretion, or what doubt suggested of her 
good faith in executing thut power? It will be perceived, 
that as to irregularities committed by the officers of govern- 
ment, prior to the grant, the court does not express a doubt 
but that the government and not the individual must bear the 
consequences resulting from them.” 5 Wh. 304. They refer 
to the rule as to the patents laid down in the former case, and 
add: ‘¢ But in admitting that the grant shall support the pre- 
sumption that every prerequisite existed, it necesssarily admits 
that a warrant shall be evidence of the existence of an entry: 
nor is it by any means conclusive to the contrary, that the entry 
does not appear upon the abstracts of entries in Washington 
county, recorded in the secretary’s office; on the contrary, if the 
warrants issued are signed by the entry taker, it is conclusive 
that the locations were received by him; and if he omitted to 
enter them, his neglect ought not to prejudice the rights of him 
in whose favour the warrants were issued.”” 5 Wh. 304, 305. 
This is a very important principle applying to all imperfect 
grants, concessions, warrants, and orders of survey. That the 
production of either is legal evidence, from which the legal 
presumption arises, that all preceding acts necessary to give it 
legal validity, have been done before it issued. 

Another equally so was established in that case: “ There was 
one point made in the argument of this case, which, from its 
general importance, deserves our serious attention, and which 
may have entered into the views of the circuit court in making 
their decision. It was, whether admitting this grant to be 
void, innocent purchasers, without notice, holding under it, 
should be affected by its nullity. On general principles it is 
incontestable, that a grantee can convey no more than he pos- 
sesses. Hence, those who come in under the holder of a void 
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grant, can acquire nothing; but it is clear that the courts of 
Tennessee have held otherwise. Yet the North Carolina act 
of 1777, certainly declares grants attained by fraud, to be abso- 
lutely void: and the same result must follow, where the state 
has relinquished its power to grant, or no law exists to support 
the validity of the grant. Butit seems that the courts of Tennes- 
see have adopted this distinction, that grants in such cases shall 
be deemed void only as against the state, and not then until 
adjudged so by some process of law. If this be the settled law 
of Tennessee, we are satisfied that it should rest on the authori- 
ty of adjudication.”? 5 Wh.309. This evidences the respect paid 
by this court to local common law, which is but custom and 
usage, although opposed to general principles which are incon- 
testable. ‘¢ Hence this court has never hesitated to conform to 
settled doctrines of the state on landed property, when they 
are fixed and can be satisfactorily ascertained; nor would it 
ever be led to deviate from them in any case that bore the 
semblance of impartial justice.”” 5 Wh. 302. Thesame principle 
applies to those of a territory, and to Florida, by the act of 
1824. In Hoofnagle against Anderson, a patent had issued for 
lands in the Virginia military district, in Ohio, on a continen- 
tal warrant, issued by the register of the land office, without 
authority by law or a certificate of the governor, for state ser- 
vices. The question on which the title depended was, whether 
the illegality of the warrant could be inquired into after the 
grant by a patent; on which the opinion of the court was given 
in these words: ‘¢ But this reference to the certificate of the 
executive, appears on the face of every warrant, and contains 
no other information than is given by law; the law requires 
this certificate as the authority of the register. It is considered 
as a formal part of the warrant. ‘ These warrants are by law 
transferable. They are proved by the signature of the officer 
and seal of office. The signature and seal are considered as 
full proof of the rights expressed in the papers—no inquiry is 
ever made into the evidence received by the public officer. If 
the purchaser of such a paper takes it subject to the risk of its 
having issued erroneously, there ought to besome termination 
to this risk. We think it ought to terminate when the warrant 
is completely merged in a patent, and the title consummated 
without heving encountered an adversary claim.’? 7 Wh. 
217, 218. 
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A reference to the decisions of this court on titles in Florida, 
will show how they have been heretofore considered: ¢ It is 
true, that the act of the 3d of March 1803, although making 
no express provision in favour of British or Spanish grants, 
unaccompanied with possession, does seem to proceed upon 
the implication that they are valid, recognising the principle 
that a change of policy produces no change in individual 
property, yet it imputes to them only a modified validity;” 
(referring to the necessity of their being recorded, and the 
consequence of not doing it.) Harcourt against Gallard, 12 
Wheat. 528. Had that claim been so recorded, and come 
before the court under a law and circumstances similar to this, 
there could have been no doubt of what its opinion would 
ther have been. In the next case, after reciting the first sec- 
tion of the act of 1803, the court say: ‘This section places 
those persons who had obtained a warrant or order of survey, 
before 27th October 1795, on equal ground with those whose 
titles were completed.”? After reciting the residue of that act 
and the preceding one of 1804, they express a very strong 
opinion that a British or Spanish grant was cognizable before 
the commissioners appointed under those laws, though held by 
persons not residents of the country. That the commissioners 
might have decided in favour of its validity, and that such de- 
cision would have been conclusive. Henderson vy. Poindexter, 
12 Wheat. 536 to 543. The claim in that case was for fifteen 
hundred acres; but the title was not recorded or the claim laid 
before the commissioners, and it was not of course embraced 
in the provisions of any act of congress authorizing any court 
to decide on the title. We conclude this review of the acts of 
congress and the decisions of this court, with repeating their 
words in Rutherford v. Green: ‘‘ Whatever the legislative 
power may be, its acts ought never to be so construed as to 
subvert the rights of property, unless its intention to do so 
shall be expressed in such terms as to admit of no doubt, and 
to show a clear design to effect the object. No general terms 
intended for property, to which they may be fairly applicable 
and not particularly applied by the legislature, no silent im- 
plied and constructive repeals ought ever to be understood 
as to divest a vested right.”” 2 Wheat. 203. The course of 
the argument, the situation of the country in which the land 
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is situated, and the numerous titles depending on the principles 
which have been so fully discussed, has induced us to meet 
them fully and explicitly—they will narrow the scope of ar- 
gument in future cases. 

Tke claimants in this case did not rest their title merely on 
the grant. It appeared in evidence, by authentic documents, 
that, in 1816, a controversy arose between the captain general 
and the intendant of the Island of Cuba, as to the superintend- 
ency of the royal domain of the Floridas, which being referred 
to the king, he, by a royal order of the 3d September 1817, 
conferred it on the intendant, Ramirez, ‘* commanding him 
therein to facilitate the increase of the population of those pro- 
vinces by all the means which his zeal and prudence could 
dictate.”” This is the order recited in the grant, and the au- 
thority under which it was made; with the general superin- 
tendency of the domain of the provinces, the local authorities 
acting under his direction and supervision, and acting under the 
command contained in the order; we can have no hesitation 
in saying that the grant in question was within the authority 
thus conferred. ‘This order was a supreme law, superseding 
all others so far as it extended; its object was to increase the 
settlement and population of the whole province, which could 
only be done by corresponding grants of land adequate in ex- 
tent to their desired effect. The power to do it was ample, 
and the means confided to the discretion of the officer, which 
was not limited. We cannot say that in executing this grant, 
he has acted without authority. Our opinion, therefore, is 
that both on the general principles of law and the acts of con- 
gress, the grant is perfect and valid, and even if a special 
authority was requisite, that it is conferred by the royal order 
referred to. The bearing of the law of nations on such a title, 
and property thus acquired, while the province was in the 
possession and undisputed dominion of Spain, is manifest ac- 
cording to its principles, recognized and affirmed by this 
court—12 Wheat. 535, before cited at large—no article of 
the treaty professes to abrogate these rights, and all the laws 
-of congress treat them as still subsisting, and they are now 
referred to our final decree by a special law. This relieves 
the court from the difficulty in which they found themselves 
in giving a construction to the treaty in the case of Foster and 
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Elam y. Nelson. A treaty is in its nature a contract be- 
tween ‘“‘two nations, not a legislative act. It does not 
generally effect of itself the object to be accomplished, especially 
so far as its object is infra territorial, but is carried into effect 
by the sovereign powers of the parties to the instrument; 
when either of the parties engages to perform a particular act, 
the treaty addresses itself to the political not the judicial de- 
partment, and the Jegislature must execute the contract 
before it can become a rule for the court.’’—2 Peters, 314. 
But the court are, in this case, authorised to consider and con- 
strue the treaty, not as a contract between two nations, the 
stipulations of which must be executed by an act of congress 
before it can become a rule for our decision, not as the basis 
and only foundation of the title of the claimants; but as a rule 
to which we must have a due regard, in deciding whether 
the claimants have made out a title to the lands in controversy, 
—a rule by which we are neither directed by the law or 
bound to make our decree upon, any more than on the laws 
of nations, of congress, or of Spain. The act of 1824 and 1828 
authorise and require us to decide on the pending title on all 
the evidence and laws before us. Congress have disclaimed 
its decision as a political question for the legislative depart- 
ment to decide, and enjoined it on us one as purely judicial. 
Taking, then, the treaty as a legislative act, an item of evi- 
dence, or a rule of decision, relied on by one or both parties 
to this suit, we consider the second article as ceding to the 
United States only what of the territories belonged to Spain— 
that no land which had been severed from the royal domain 
by antecedent grants, which were valid by the laws of Spain, 
and created any right of property to the thing granted in 
the grantees; passed to the United States—such lands were 
not Tiable to subsequent appropriation by a subsequent grant. 
Considering the treaty as a legislative act, and applying to it the 
same rules, “ the proposition is believed to be perfectly cor- 
rect, that the act of 1783, of N. C. which opened the land 
office, must be construed as offering for sale those lands only 
which were then liable to appropriation, not those which had 
before been individually appropriated,’”,>—2 Wheat. 203. So 
must the treaty be construed—and if a question arises what 
lands were ceded, the answer is found in the second article— 
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‘¢vacant lands,” not those which, in the language of this 
court, had been individually appropriated, and were not the 
subjects of a hostile and adversary grant. The renunciation 
in the third article, by both parties, was only of their respect- 
ive rights, claims and pretensions to the territory renounced: 
neither government had any rights to renounce over the lands 
to which a title had been conveyed to their citizens or subjects 
respectively. The United States do not come into court 
claiming this cession and renunciation as vesting them with 
the whole territory in full dominion, in their sovereign capa- 
city, with liberty to confirm previous appropriations of parts 
of it or not, at their pleasure; but require us to finally decide 
between them and the claimants as grantees from the same 
grantor; which grant carries the title to the land. Thus deci- 
ding between the parties on these articles of the treaty, and in 
conformity to the laws, rules, and principles before established, 
we should be of opinion that the land embraced in the grant 
was no longer a part of the royal domain at the date of the 
treaty, but private property—land not vacant, but appropriated 
by a prior valid deed. The eighth article was evidently 
intended for the benefit of those who held grants and were 
considered as proprietors of land in Florida—to give it a con- 
struction which would narrow and limit rights thus intended 
to be secured would deprive them of the benefit of the fair 
construction of the second and third articles of the treaty and 
leave them in a worse situation than if the eighth had been 
omitted altogether. To adopt one so severe and unjust would 
require words and an evident intent clearly expressed—making 
it imperative on our judgment to divest rights already vested. 

The original treaty has been examined in the department of 
state—it is executed as an original, and headed “ original” in 
both languages—it cannot have escaped our attention that it 
relates to the territory ceded, the boundaries between those of 
the two governments, the mutual renunciations, and the rights 
of the inhabitants of the ceded territories. There is an obvi- 
ous reason for its being in Spanish as well as in English—the 
king had a direct interest, so far as affected his own dominions 
adjoining the United States, and a laudable desire to protect 
the inhabitants of the ceded provinces in all their rights and 
property. His honour was concerned most deeply in not do- 
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ing an act which should deprive his subjects of what he had 
granted to them; by makinga cession of the territory to a pow- 
erful nation—not content with ceding and renouncing only what 
belonged to himself, he was desirous of expressing his inten- 
tion of preserving his faith, by an article which should show 
it to be not to leave the confirmation of grants by lawful au- 
thority at the pleasure of the United States. Before the exe- 
cution of the treaty, there was inserted a stipulation in Spanish 
by which the ceded territory should pass into the hands of 
the United States with the declared intention on the part of 
the king of Spain, that the grants referred to operated *¢ in 
presenti”? as an exception and reservation of lands granted in 
his name and by his authority, using words which expressed 
his intention, in his own language, that the grants were rati- 
fied and confirmed by both governments in the very act of 
cession, subject to no future contingency. This furnishes a 
powerful and obvious reason for inserting thisarticle in Spanish, 
so that the intention would be clearly understood by words 
denoting it in amanner not,to be mistaken whenever any doubt 
should arise; and whenever the treaty: should be produced as 
evidence of the cession, or for any other purpose, there should 
always appear in the native language of his then or former 
subjects, full evidence of his declared intention to protect their 
rights aequired by his grants, pledging his honour and faith for 
their security. 

His minister was not willing to trust so important a matter 
to a treaty only in the English language. The present situa- 
tion of the holders of the grants, the state of the country, the 
opinion of this court in Foster v. Nelson, and the argument in 
this cause, show the wisdom and justice which prompted him 
to express the intention of the king in his own language and 
that of his subjects. Similar or equally good reasons may 
have induced the ministers of this government to have the 
treaty drawn in its language, and thus. considering the treaty 
in both languages, and each as is declared at its head, ‘ origi- 
nal,”’ the one version neither controls nor is to be preferred to 
the other: each expresses the meaning of the contracting parties, 
respectively, in their own language, as in the opinion of each, ex- 
pressing and declaring the intention of both. If they are mista- 
ken, and the words used do not and are not understood after- 
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wards by the parties to convey the same meaning in both 
languages; then, both being originals and of equal authority, 
we must resort to some other mode than the inspection of the 
treaty to give it a proper construction, under the special acts 
of congress, which require us to decide on the validity of the 
grants referred to in the eighth article, by the principles and 
rules of justice and equity, the law of nations: the stipulations 
of the treaty, the acts of congress, and the laws of Spain, and 
on such testimony as may be admissible by the rules of evi- 
dence and principles of law. Applying, then, these tests to 
the eighth article, and to ascertain its legal meaning when the 
contracting parties understand it differently, we consider it as 
in its effect and legal operation, an exception and reservation 
of the lands so granted, from the territory ceded to the United 
States. If the title was confirmed presently, the king had 
within the bounds of the grant no right or title to convey, and 
the United States could receive none. If no future act of 
theirs was necessary to their ratification and confirmation, the 
legal estate, much less the beneficial interest, never passed to 
them. A treaty of cession is a deed of the ceded territory, 
the sovereign is the grantor, the act is his, so far as it relates 
to the cession, the treaty is his act and deed, and al/ courts 
must so consider it, and deeds are construed in equity by the 
rules of law. 

A government isnever presumed to grant the same land twice, 
7J.R. 8. Thus a grant, even by act of parliament, which 
conveys a title good against the king, takes away no right of 
property from any other; though it contains no saving clause, 
it passes no other right than that of the public, although the 
grant is general of the land; 8 Co. 274, b.; 1 Vent. 176; 2 J. 
R. 263. If land is granted by a state, its legislative power 
is incompetent to annul the grant and grant the land to ano- 
ther; such law is void, Fletcher v. Peck, 6 Cr. 87, &c. A 
state cannot impose a tax on land, granted with an exemption 
from taxation, New Jersey v. Wilson, 7 Cr. 164; nor take 
away a corporate franchise, Dartmouth College v. Woodward, 
4 Wheat. 518. Public grants convey nothing by implication; 
they are construed strictly in favour of the king; Dy. 362, a; 
Cro. Car. 169. Though such construction must be reasonable, 
such as will make the true intention of the king as expressed 
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in his charter take effect, is for the king’s honour, and stands 
with the rules of law; 4 Com. Dig. 428, 554; G. 12; 10 Co. 
65. Grants of the strongest kind, ‘‘ex speciali gratia, 
certa scientia, et mero motu,’’ do not extend beyond the 
meaning and intent expressed in them, nor, by any strained 
construction, make any thing pass against the apt and proper, 
the common and usual signification and intendment of the 
words of the grant, and passes nothing but what the king 
owned; 10 Co. 112, b.; 4 Co. 35; Dy. 350, 1, pl. 21. If it 
grant a thing in the occupation of B. it only passes what B. 
occupied; this in the case of a common person, a fortiori in 
the queen’s case, 4 Co. 35 b.; Hob. 171; Hard. 225. Though 
the grant and reference is general, yet it ought to be applied 
to a certain particular, as in that case to the charter to Queen 
Caroline—id certum est quod certum reddi potest, 9 Co. 30, 
a. 46 a. 47, b. S. P. When the king’s grant refers in general 
terms to a certainty, it contains as express mention of it as if 
the certainty had been expressed in the same charter; 10 Co. 
64a. A grant by the king does not pass any thing not de- 
scribed or referred to, unless the grant is as fully and entirely 
as they came to the king, and that ex certa scientia, &c. Dy. 
350, b.; 10 Co. 65, a.; 2 Mod. 2; 4 Com. Dig. 546, 548. 
Where the thing granted is described, nothing else passes, as 
‘<those lands;’’ Hard. 225. The grantee is restrained to the 
place, and shall have no lands out of it by the generality of 
the grant referring to it; as of land in A. in the tenure of B, 
the grant is void if it be not both in the place and tenure re- 
ferred to. The pronoun ‘‘id/a’’ refers to both necessarily, it 
is not satisfied till the sentence is ended, and governs it till the 
full stop. 2 Co. 33; S. P. 7 Mass. 8, 9; 15 J. R. 447; 6 Cr. 
237; 7Cr. 47,48. The application of this last rule to the 
words ‘¢ de illas,’’ in the eighth article, will settle the question 
whether its legal reference is to lands alone, or to ‘¢ grants’ of 
Jand. The general words of a king’s grant shall never be so 
construed as to deprive him of a greater amount of revenue 
than he intended to grant, or to be deemed to be to his or the 
prejudice of the commonwealth; 1Co. 112,15 b. *‘ Judges 
will invent reasons and means to make acts according to the’ 
just intent of the parties, and to avoid wrong and injury which 
by rigid rules might be wrought out of the act.” Hob. 277. 
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The words of a grant are always construed according to the 
intention of the parties, as manifested in the grant by its terms 
or by the reasonable and necessary implication, to be deduced 
from the situation of the parties and of the thing granted, its 
nature and use; 6 Mass. 334, 5; S. & R. 110; 1 Taunton, 495, 
500, 502; 7 Mass. 6; 1 B. & P. 375; 2J. R. 321, 2;6J3. RK. 
5, 10; 11 J. R. 498, 9; 3 E. 15; Cro. Car. 17,18, 57, 58, 168,169; 
Plo. 170, b. 7; E. 621; Cowper, 360, 363; 4 Yeates, 153. 
These are the fixed rules governing private grants, which are 


- construed strongly against the grantor and liberally for the 


grantee. Yet he shall never take by general words or by 
construction what the grantor had before granted to another. 
The controlling effect which the situatiomof the grantor and 
the property alleged to be conveyed as evidence of the inten- 
tion of the grantor, is in law such, that.in the ease of Moore v. 


“Magrath, in 1774, Lord Mansfield declared, «¢ I am very clear 


it might be plainer with the deed, but without seeing the deed 
it is plain enough.”? The words of the deed were sweeping 
ones: ‘* Together with all his, the said Michael Moore’s lands, 
tenements and hereditamentsin Ireland.” Yet it did not pass 
his paternal estate; the court was unanimous, Cowper, 9, 11; the 
authority of this case is unquestionable. In Shirras v. Craig, 
this court decided, that when there was a piece of property 
answering to the description in the deed, other property in- 
cluded in the deed, but not intended to be conveyed, did not 
pass, 7 Cr. 47,48. Itis useless to pursue the inquiry, whether 
by the common law the grant of a king can be adjudged to 
pass what he had conveyed to another, and whose title he in- 
tended to ratify and confirm by the very act of a grant to 
another, by excepting it from the generality or the thing 
granted, and reserving it from the operation of the new grant 
for the use of a prior grantee. But it is not deemed useless to 
show the doctrine of this court as to exceptions and reserva- 
tions in public and private grants. “ The insertion of this reser- 
vation in this act (a law of North Carolina), leads almost ne- 
cessarily to the opinion that the lands granted to Martin and 
Wilson, were a part of those to which the act related, and the 
words of the section show that their title was acquired by this 
act: «*By no course of just reasoning can it be inferred, from 
these permissions to make appropriations within bounds, not 
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open to entry generally, that a vested right to lands not lying 
within the limits to which the act relates is annulled,’? Ruth- 
erford v. Green, 2 Wheat. 205. In order, therefore, to as- 
certain what is granted, we must first ascertain what is in- 
cluded in the exception; for whutever is included in the ex- 
ception, is excluded from the grant, according to the maxim 
laid down in Co. Lit. 47 a. (4 Com. Dig. 289, Fait. E. 6.) 
Si quis rem dat, et partem retinet, illa pars quam retinet 
semper cum eo est et semper fuit; Greenleaf v. Birth, January 
1832, opinion of this court by Story, Justice, the other judges 
concurring unanimously on this point. 

It became, then, all important to ascertain what was granted 
by what was excepted. The king of Spain was the grantor, 
the treaty was his deed, the exception was made by him, and 
its nature and effect depended on his intention, expressed by 
his words, in reference.to the thing granted and the thing re- 
served and excepted in and by the grant. The Spanish version 
was in his words and expressed his intention, and though the 
American version showed the intention of this government to 
be different, we cannot adopt it as the rule by which to decide 
what was granted, what excepted, and what reserved; the 
rules of law are too clear to be mistaken and too imperative to 
be disregarded by this court. We must be governed by the 
clearly expressed and manifest intention of the grantor, and 
not the grantee in private a fortiorf’in public grants. That 
we might not be mistaken in the intention or in the true mean- 
ing of Spanish words, two dictionaries were consulted, one of 
them printed in Madrid, and two translations were rapiie of 
the eighth article, each by competent judges of Spanish, and 
both agreeing with each other, and the translation of each 
agreeing with the definition of the dictionaries. ‘‘ Quedan”’ 
in Spanish, correctly translated, means ¢¢ shall remain’?—the 
verb ‘¢ quedan” isin French “ reste,”’ Latin, *‘ manere”’ ‘¢ re- 
manere,”’ and English, ‘‘ remain,” in the present tense. In 
the English original, the words are “ shall be’’—words in the 
future. The difference is all important as to all Spanish grants, 
if the words of the treaty were that all the grants of land “ shall 
remain confirmed,” then the United States by accepting the 
cession, could assert no claim to these lands thus expressly 
excepted. The proprietors could bring suits to recover them 
without any action of congress, and any question arising would 
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be purely a judicial one. Shall be ratified,””? makes it neces- 
sary that there should be a law ratifying them or authorizing 
a suit to be brought, otherwise the question would be a politi- 
cal one, not cognizable by this court, as was decided in Foster 
and Elam v. Nelson. 

But aside from this consideration, we find the words used 
in the Spanish sense as to the grants made after the 24th of 
January 1818, which are, by the same article in English, 
“ hereby declared and agreed to be null and void.”? The rati- 
fication is in Spanish and English. The Spanish words in the 
Spanish version are “ guedado” and ** guedan”’ in reference to 
the annulled grants; the English are ‘* have remained,”’ ‘‘ do 
remain.’ ‘The principles of justice and the rules of both law 
and equity are too obvious not to require that in deciding on 
the effect and legal operation of this article of the treaty by 
the declared and manifested intention of the king, the meaning 
of Spanish words should be the same in confirming as in an- 
nulling grants—a regard to the honour and justice of a great 
republic, alike forbid the imputation of a desire that its legis- 
lation should be so construed and its law so administered, that 
the same word should refer to the future as to confirming and 
to the present in annulling grants in the same article of the 
same treaty. 

For these reasons and in this conviction, we consider that 
the grants were confirmed and annulled respectively—simul- 
taneously with the ratification and confirmation of the treaty, 
and that when the territory was ceded, the United States had 
no right in any of the lands embraced in the confirmed grants. 

As this point was urged at length by counsel on both sides, 
it was due to them that the court should consider it fully and 
express their opinion upon it clearly; argued as this case has 
been, upon grounds deemed by both sides vital to its merits— 
we could not exclude them upon our consideration. But 
there are other grounds, which, though not adverted to by 
counsel, would, in our view, have led to the same result. It 
is wholly immaterial to the decision of this case, whether the 
eighth article of the treaty is construed to be an actual present 
confirmation and ratification of the grants by both governments, 
or a stipulation of it for the future; for the laws of 1824 and 
1828, require us to decide on the validity of the title of the 
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claimants under those grants according to the stipulation of 
any treaty. Our decree is final, and, if in favour of the claim- 
ants, is conclusive against the title of the United States. Un- 
der these laws the effect of the stipulation to ratify and confirm 
the grants is a judicial question, referred to us as such by con- 
gress; in deciding upon it by the rules prescribed, we assume 
no authority, we but obey the laws, as in duty bound, by 
decreeing according to our most deliberate and settled judg- 
ment. Should we be called on to decide on the validity of a 
title acquired by any Spanish grant not embraced by these 
laws, we should feel bound to follow the course pursued in Fos- 
ter against Nelson, in relation to the stipulation in the eighth 
article of the Florida treaty, ‘‘ that the legislature must execute 
the contract before it can become a rule for this court,”’ 2 Peters, 
314. We are thus explicit to avoid possible misapprehension. 

We are also of opinion that the legal construction of the 
eighth article in English, would lead to the same conclusion 
at which we have arrived, according to the view heretofore 
taken of the Spanish. The law deems every man to be in the 
legal seisin and possession of land to which he has a perfect 
and complete title; this seisin and possession is co-extensive 
with his right and continues till he is ousted thereof by an 
actual adverse possession. ‘This is a settled principle of the 
common law, recognized and adopted by this court in Green 
v. Litter, 8 Cranch, 229, 230; Barr v. Gratz, 4 Wheat. 213, 
233; Propagation Society v. Pawlett, 4 Peters, 480, 504, 506; 
Clarke v. Courtney, 5 Peters, 354, 355. And is not now to 
be questioned. 

This gives to the words ‘‘in possession of the lands’? their 
weil settled and fixed meaning; possession does not imply 
occupation or residence; had it been so intended, we must 
presume they would have been used. By adopting words of a 
known legal import, the grantors must be presumed to have 
used them in that sense, and to have so intended them; to 
depart from this rule would be to overturn established prin- 
ciples, 

To adopt the literal English version and reject its meaning 
as settled at common law and by this court would make this 
article confine the confirmation of grants of land to cases of 
actual occupation and residence.’ This would be to give to the 
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treaty a construction more limited than the acts of congress 
have done to place Spanish grants on a worse footing under 
the Florida, than they were under the Louisiana treaty, or the 
compact with Georgia, and to exclude from our consideration 
many of the same classes of cases on which special tribunals 
in their proceedings under the stipulations of the treaty had 
decided and confirmed similar grants. We are satisfied that 
by adopting and acting on this version, so taken literally, we 
should violate the intention and spirit of the laws which give 
us jurisdiction, and are the guides to its exercise; we cannot 
decide according to the principles of justice in any other way 
than by considering the words according to their legal accep- 
tation too often given by this court not to be respected by it. 
By grants of land we do not mean the mere grant itself, but 
the right, title, legal possession and estate, property and own- 
ership; legally resulting upon a grant of land to the owner. 
There is one other expression in the second clause of the 
eighth article which we deem it our duty to notice. In the 
English version it is ‘*but the owners in possession of such 
land,’’ &c.; there is no sentence in the Spanish version which 
can correspond with this, the word “ proprietarios’’ means 
owners, but not “ owners in possession of such land.”? The 
intention of the Spanish grantor is too apparent to be mista- 
ken by any tribunal authorized to decide judicially on the 
true construction of a contract according to the meaning and 
intention of the contracting parties. This furnishes another 
powerful reason in favour of the construction we have given to 
the English phrase, by which their legal intendment and effect 
are the same. 

This part of the eighth article was for the benefit of those 
persons who were purchasers under the faith of a public grant, 
evidently intended to be protected and secured in their rights by 
the stipulation of a treaty which ought to be construed liberally 
by atribunal authorized and required to decide on the validity 
of these grants by the principles of justice and according tothe 
rules of equity having a due regard to this article of the treaty. 
We cannot better regard it than by carrying into effect these 
principles and rules, by such an exposition of it as we are con- 
vinced meets the intention of the parties and effectuates the 
object intended to be accomplished. 
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We now consider the conditions on which the grants were 
made. According to the rules and the law by which we are 
directed to decide this case, there can be no doubt that they 
are subsequent, the grant is in full property in fee, an -inte- 
rest vested on its execution which could only be divested by 
the breach or non-pérformance of the conditions, which were, 
that the grantees should establish on the lands two hundred 
Spanish families together with the requisites pointed out, and 
which shall be pointed out by the superingendency; and begin 
the establishment within three years from the date of the 
grant. No time was fixed for the completion of the establish- 
ment, and no new requisites or conditions appear to have been 
imposed. From the evidence returned with the record we 
are abundantly satisfied that the establishment was commenced 
within the time required, (which appears to have been extend- 
ed for one year beyond that limited by the grant), and ina 
manner which, considering the situation of that country as ap- 
pears by the evidence, we must consider as a performance 
with that part of the condition. Great allowance must be 
made not only from the distracted state and prevalent confu- 
sion in the province at the time of the grant, but until the 
time of its occupation by the United States. Though a court 
of law must decide according to the legal construction of the 
condition and call on the party for a strict performance, yet a 
court of equity acting on more liberal principles will soften 
the rigour of law, and though the party cannot show a legal 
compliance with the condition, if he can do it cy pres they 
will protect and save him from a forfeiture; 4 Dall. 203; 2 
Fonb. 217, 218, 220; ] Vern. 224, 225; 2 Vern. 267, and 
note. 

The condition of settling two hundred families on the land 
has not been complied with in fact; the question is, has it 
been complied with in law, or has such matter been presented 
to the court as dispenses with the performance and divests the 
grant of that condition. 

It is an acknowledged rule of law that if a grant is made on 
a condition subsequent, and its performance becomes imposs- 
ible by the act of the grantor, the grant becomes single. We 
are not prepared to say that the condition of settling two hun- 


dred Spanish families in an Ameriean territory has been, or is 
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possible; the condition was not unreasonable or unjust at the 
time it was imposed, its performance would probably have 
been deemed a very fair and adequate consideration for the 
grant, had Florida remained a Spanish province. But to 
exact its performance after its cession to the United States 
would be demanding the ‘¢summum jus” indeed, and en- 
forcing a forfeiture on principles which if not forbidden by 
the common law, would be utterly inconsistent with its spirit. 
If the case required it, we might feel ourselves at all events, 
justified, if not compelled to declare, that the performance of 
this condition had become impossible by the act of the 
grantors; the transfer of the territory, the change of govern- 
ment, manners, habits, customs, laws, religion, and all the 
social and political relations of society and of life. The 
United States have not submitted this case to her highest 
court of equity on such grounds as these, we are not either 
authorised or required by the law which has devolved upon us 
the final consideration of this case to be guided by such rules 
or governed by such principles in deciding on the validity of 
the claimants’ title. Though we should even doubt, if sitting 
as a court of common law and bound to adjudicate this claim 
by its rigid rules, the case has not been so submitted. The 
proceeding is in equity according to its established rules our 
decree must be in conformity with the principles of justice, 
which would in such a case as this not only forbid a decree 
of forfeiture but impel us to give a final decree in favour of 
the title conferred by the grant. 

It has been objected to the validity of the grant that it ex- 
ceeds the quantity authorized by the laws ofthe province. The 
view we have taken of the royal order dated in September 
1817, preceding the grant, and by the authority of which it 
purports to have been made, renders it unnecessary to say 
more in relation to this objection than that, the disposition of 
the royal domain in Florida was within the jurisdiction of 
the intendant Ramirez. That he had power to make the grant, 
the terms and extent of which were within his discretion, of 
the proper exercice of which this court has neither the power 
or right to judge. We will, however, observe that we are 
well satisfied that the local authority was competent to make 
grants of lands of a greater quantity than that to which the 
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counsel of the United States have contended that they were 
limited; the United States have never insisted on limiting 
grants to such a pittance. Their uniform legislation and the 
proceedings of all the tribunals who have acted under their 
authority during all the time which has elapsed since their 
acquisition of any territory within which Spanish grants have 
been issued show that they have never been disposed to con- 
fine them so narrowly, but the contrary. This case does not 
require us to define their extent. 

The question of fraud has been pressed in the argument, 
but we perceive nothing in the evidence which shows its ex- 
istence so as to bring it home to the claimants or that it exists 
at all according to the definition and rules heretofore settled. 

It is objected that the lands in question are within the In- 
dian boundary, and not subject to be granted. Of the fact of 
such location there seems to be no doubt, as the centre of the 
grant is the Indian town of Alachua, The title of the Indians 
to these lands is not a matter before us; the grant is made sub- 
ject to their rights if they return to resume them, and their 
abandonment has been ascertained by a proceeding which the 
intendant in the grant calls a sentence pronounced by him in 
his official character, on the report of the attorney and sur- 
veyor general. This seems to be a mode of proceeding known 
to the Spanish law in force in the province, in the nature of 
an inquest of office, as a judicial act, which vitally affecting 
the royal domain, come within its general superintendency, 
under the royal order of September. It was conducted, so 
far as we can perceive, by the proper officers; the law officer 
of the crown to report on the laws affecting the subject, and 
the surveyor general as to the fact; so that on their joint re- 
port, the superior officer could decree officially, whether, 
from the nature of the Indian right of occupancy, it had in 
law and by the actual condition of the land, in fact, reverted 
to and become re-annexed to the royal domain by the abandon- 
ment of the occupancy. The intendant pronounced his 
sentence on the report of these officers, and declared the 
granted lands to be a part of the royal domain, and open toa 
grant, reserving the Indian right of occupancy whenever it 
should be resumed. The fact of abandonment was the im- 
portant one to be ascertained, if voluntary, the dominion of 
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the crown over it was unimpaired in its plenitude; if by force 
the Indians had the right whenever they had the power or 
inclination to return. 

This is a matter which we feel bound to consider a judicial 
one, and that we cannot look behind the final sentence of an 
authorised tribunal to examine into the evidence on which it 
was founded; but must take it as a “res adjudicata’”’ by a fo- 
reign tribunal, judicially known and to be respected as such. 
Similar proceedings are directed by the various acts cf con- 
gress; the land commissioners, or officers of the land offices, 
as the case may be, confirm or reject claims, and the land em- 
braced in the rejected claims, reverts to the public fund. So 
it is provided by the seventh section of the act of 1824, as to 
claims barred by not being duly presented or prosecuted, or 
which shall be decreed against finally by this court. There 
is another answer to this objection, which deserves notice: 
grants of land within the Indian boundary, are not excepted 
in the laws referring them to judicial decision; congress made 
what exceptions they thought proper; as the law has not done 
it, we do not feel authorised to make an exception of this. 

It is lastly objected, that the extension of time by the in- 
tendant in December 1820, was without authority, being sub- 
sequent to the ratification of the treaty by the king of Spain. 
But the ratification by the United States was in February fol- 
lowing, and the treaty did not take effect till its ratification by 
both parties operated like the delivery of a deed to make it 
the binding act of both. That it may and does relate to its 
date as between the two governments, so far as respects the 
rights of either under it, may be undoubted; but as respects 
individual rights, in any way affected by it, a very different 
rule ought to prevail. To exact the performance of the con- 
dition of settlement of two hundred Spanish families, or any 
great progress in its commencement, after the date of the treaty 
and during the confused and uncertain state of things preced- 
ing its ratification, would be both unreasonable and unjust; and 
if the question was new in this court, we should have no hesi- 
tation in saying, that as to the grants of land subject to the 
condition of settlements, the ratification of the treaty must be 
taken at its date. But the question isnotanewone. In 1792 
the state of Pennsylvania passed a law for the sale of her va- 
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cant lands; the warrants issued under it contained a condition 
of improvement and settlement, within two years from their 
date, unless prevented by force of arms of the enemies of the 
United States, from making and continuing such settlement. 
The treaty of Greenville was made in August 1794, but not 
ratified till December 1795. The uniform decisions of the 
supreme court of Pennsylvania, and the solemn decision of 
this court in Huidekoper’s Lessee against Douglass, have set- 
tled the date of the treaty to be its ratification, so far as it bears 
on or in any way affects the rights of parties under the land 
laws of Pennsylvania. The obligation to settle did not begin 
till the expiration of two years thereafter, and if commenced 
in the course of the following spring, the condition has been 
considered as complied with. 3 Cranch, 1, 65; 4Dall. 199. 

Being therefore of opinion that the title of the claimants is 
valid, according to the stipulations of the treaty of 1819, the 
laws of nations, of the United States, and of Spain, the judg- 
ment of the court below is affirmed. (a) 


Mr Justice THompson, dissenting. 

Not concurring in the conclusion to which the court has 
come in this case, and considering the magnitude of the pro- 
perty involved, not only in this case but in the application of 
the principles which govern the decision, to other cases, and 
that the construction now given to the treaty is confessedly at 
variance with that which has been heretofore adopted, I shall 
briefly assign my reasons for dissenting fromr the opinion of 
the court. It is not my purpose to enter into an examination 
of all the questions which have been discussed at the bar. The 
view which I have taken of the case, does not make it neces- 
sary for me to do so. 

The grant under which the petitioners in the court below 
set up their claim, bears date on the 22d of December 1817, 
and is for a tract of land in East Florida, a little short of three 
hundred thousand acres. It was made by Don Alexander 
Ramirez, intendant of the island of Cuba, and superin- 
tendent of the two Floridas. It recites that the memorial 
for the same was presented to the intendancy on the 15th 
of November, then Jast past, praying a gratuitous concess- 


(a) An impression of this opinion was submitted to, and corrected by, Mr Jus- 
tice Baldwin by the printer, before it was put to press. 
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ion of the land, and offering to make an establishment in 
the territory, known by the name of Alachua, composed of 
two hundred families. The grant is thereupon gratuitously 
made, as therein expressed, in full property; and with the pre- 
cise obligation, to establish there two hundred families, which 
must be Spanish, the establishment beginning within the term 
of three years, at most; without which the grant shall be con- 
sidered null and void. 

The validity of this claim, depends on the construction of 
the eighth article of the treaty between the United States and 
the king of Spain, bearing date the 22d of February 1819. It 
is contended on the part of the appellees, that under the true 
construction of this treaty the only questions open for inquiry 
are, lst, whether the grant is genuine, and, 2dly, whether 
made by lawful authority. That upon the establishment of 
these points, the treaty, ipso facto, confirms the grant, and 
closes the door to all further inquiry—the date of the grant 
being antecedent to that of the treaty. It is admitted that this 
is a different interpretation of the treaty, from that which has 
heretofore prevailed in our own government; and the change 
of construction is rested upon an interpretation of the Spanish 
language, as used in the treaty, rejecting the English side of 
that instrument. The treaty when signed was in both lan- 
guages; and each must be considered as the original language, and 
neither as a translation. It cannot be said that the English is 
an erroneous translation of the Spanish, any more than that the 
Spanish is an erroneous translation of the English. The English 
side of the eighth article of the treaty reads thus: “all the grants 
of land made before the 24th of January 1818, by his catholic 
majesty, or by his lawful authorities, in the said territories 
ceded by his majesty to the United States, shall be ratified 
and confirmed to the persons in possession of the lands, to 
the same extent, that the same grants would be valid ifthe 
territories had remained under the dominion of his catholic 
majesty. But the owners in possession of such lands, who by 
reason of the recent circumstances of the Spanish nation, and 
the revolutions in Europe, have been prevented from fulfilling 
all the conditions of their grants, shall complete them within 
the terms limited in the same, respectively, from the date of the 
treaty; in default of which the said grants shall be null and 
void. All grants made since the 24th of January 1818, when 
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the first proposal on the part of his catholic majesty for the 
cession of the Floridas was made, are hereby declared to be 
null and void.”’ 

The material parts in which the English and Spanish are 
said not to agree are, lst, where the English declares that the 
grants ‘¢ shall be ratified and confirmed,”’ the Spanish is “ shall 
remain ratified and confirmed ;’’ and, 2dly, where the English 
is, ‘¢shall be ratified and confirmed to the persons in possession 
of the land,”? the Spanish construction is, ‘¢to the persons 
in possession of the grants;’’ and, 3dly, in that part of the ar- 
ticle which extends the time for fulfilling the conditions, which 
according to the English, is, to the owners in possession of the 
‘¢Jand,”’ the Spanish construction is, ‘¢the owners in pos- 
session of the grants.”’ It will readily be perceived that the 
different readings lead to very different results, and which 
materially affect the grant in question. If titles are confirmed 
only to persons in possession of the land at the date of the treaty, 
the grant.in question does not come within the saving; for 
there is no pretence that Arredondo, or any person claiming 
under him, was at the date of the treaty in possession of the 
land, or had done any thing towards fulfilling the conditions 
upon which the grant was made to depend, and without which 
it is declared to be null and void. If the construction of the 
Spanish side of the treaty, as now contended, is to be adopted, 
and all grants before the 24th of January 1818, are confirmed 
by the treaty, proprio vigofe,—the declaration that they shall 
be confirmed to the same extent that the same grants would be 
valid, if the territories had remained under the dominion of 
his catholic majesty, are entirely nugatory, and must be re- 
jected: for we have no right to enter into the inquiry how far 
they would be valid under the Spanish government. Such 
was most manifestly not the intention of the contracting par- 
ties; but that the United States should be substituted in the 
place of Spain, and should carry into execution in good faith 
the contracts made under the Spanish government for the dis- 
position of the lands, and which the Spanish government was 
bound ex debito justitiz to carry into execution. The treaty 
must be considered as made in reference to an established sys- 
tem relative to the disposition of the land in the territories 
ceded—and that all grants would be open to examination, 
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whether valid or not, according to the rules and regulations 
established by such system. It seems to be admitted, that if 
the English side of the treaty is to govern, the grant in ques- 
tion would not come within the saving of the eighth article, 
unless the date of the treaty is to be considered as of the time 
it was finally ratified on the 19th of February 1821. Before 
which time it is contended, the establishment was commenced 
according to the conditions of the grant. This question will 
be noticed hereafter. 

I do not profess to understand the Spanish language, and shall 
therefore not undertake to say whether the criticisms are well 
founded or not. But it must strike any one as a little extra- 
ordinary, not only that the negotiators of the treaty should 
have sanctioned such a material discrepancy; but that con- 
gress should have been legislating for ten years past upon the 
English side of the treaty, different boards of commissioners 
sitting and trying the titles under such constructions, and that 
this court should have fallen into the same error, and the mis- 
take not discovered till now. 

But admitting this discrepancy, as now contended for, exists 
between the English and Spanish side of the treaty, the ques- 
tion arises, which must we adopt? I know of no rule that re- 
quires a court of justice to reject the English, and adopt the 
Spanish. If congress in their liberality should think proper 
to do this, the power could not be disputed, and so far as it ex- 
tended to the protection of actual bona fide settlers upon the 
land,the power,in my judgment, would be wisely and discreetly 
exercised. But it does not seem to me that a court of justice 
can be called upon, as a matter of courtesy, to yield this to a 
foreign power, in the construction of a treaty; and no rules of 
law applicable to the construction of contracts, will, in my 
judgment, justify it. It certainly will not be pretended that 
the royal rule of construction applies to this case. That where 
a grant is made by the king, it is to be taken most beneficially 
for the king and against the grantee. It is, I think, not claim- 
ing too much to consider it a contract between equals, and the 
rule would be more applicable which requires in such case, that 
the grant should be construed most strongly against the grantor. 

It is certainly true, as a general rule, that all written instru- 
ments are to be construed by themselves, without resorting 
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to evidence dehors the instrument, to ascertain the intention of 
the parties, except where there is a latent ambiguity, which is 
not the case here. Lut that principle cannot with propriety 
be applied to the present case; the difficulty does not arise from 
any obscurity either in the English or in the Spanish side of 
the treaty, if considered separately; but from a discrepancy, 
when compared together; and, in my judgment, presents a 
proper case for an inquiry into the intention and understanding 
of the parties who negotiated the treaties. 

“Every treaty,”’ says Vattel, “ must be interpreted as the par- 
ties understood it when the act was proposed and accepted.” 
The lawful interpretation of the contract ought to tend only to 
the discovery of the thoughts of the author or authors of the 
contract; as soon as we meet with any obscurity, we should seek 
for what was probably in the thoughts of those who drew it up, 
and interpret it accordingly. This is the general rule of all 
interpretation. Thatall miserable subtleties and quibbles about 
words are overthrown by this unerringrule. (Vattel, see 262, 
p- 228, 230.) 

Such understanding, in the present case, is to be collected 
from written evidence which will speak for itself, and not from 
parole declarations, which might be misunderstood or misrecol- 
lected; and if we resort to such written evidence, no doubt, it ap- 
pears to me, can remain on the construction of the treaty, that 
it was not the understanding, either of Mr Adams or Don Onis, 
that all grants of land made before the 24th of January 1818, 
by his catholic majesty or his lawful authorities, should be 
confirmed by the mere force and operacion of the treaty. 

It is said the treaty does not purport to transfer private pro- 
perty; that all such property is excepted under the second 
article. This proposition cannot be true in the broad extent 
to which it has been laid down. It may not transfer private 
property, but it annuls private property, if every grant, of 
whatever description, is to be considered private property. 
For upon this construction, there would be a direct repugnancy 
between the second and the eighth articles; the latter declares 
that all grants made sinee the 24th of January 1818, shall be 
null and void. But the king of Spain did not consider a mere 
gratuitous grant, upon conditions which had in no manner 
whatever been fulfilled, as private property. This must have 
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been the ground upon which he annulled the grants to Alagon, 
Punon Rostro, and Vargas. So it was understood by Don 
Onis, as will be shown hereafter by his correspondence. And 
the same power was assumed over like grants in other cases, 
where no private right became vested by taking possession, or 
doing some act towards fulfilling the condition of the grants; 
and where that has been done, the right is secured to the per- 
son in possession, according to the provisions of the eighth 
article. But let us look at the correspondence between Mr 
Adams and Don Onis which lead to this eighth article. 

The material point of difference between the negotiators in 
framing this article was, whether it should absolutely confirm 
all grants made prior to the 24th of January 1818, or only sub 
modo, so as to enure to the benefit of actual bona fide settlers 
on the land at the time the treaty was made; and the article re- 
sulted in the form in which it now stands. 

The article states that the proposition to cede the territory 
originated on the part of Spain on the 24th of January 1818; 
or that is assumed as the date, though doubtless there must 
have been some previous communications on the subject, either 
here or by our minister in Spain; for Mr Erving, by his 
letter of the 10th of February 1818, wrote to Mr Adams, 
that the king of Spain had lately made large grants of land in 
East Florida to several of his favourites; and that he had been 
credibly informed, that by a sweeping grant to the duke of 
Alagon, he had within a few days past given away the remain- 
der. Ist vol. State Papers, 13. 

Cur government was therefore apprised of what was pro- 
bably going on with respect to grants in Florida, and must be 
presumed to have intended to guard against them. On the 24th 
of October 1818, Don Onis sént to Mr Adams a proposition 
to cede the Floridas, with the following clause: The dona- 
tions or sales of lands made by the government of his majesty, 
or by legal authorities, until this time, are nevertheless to be 
recognized as valid.””_ On the 31st of October Mr Adams an- 
swered, declining his proposal, and requiring all the grants 
lately alleged to have been made by Spain should be cancelled, 
and proposed to carry back the time to all grants made after 
the year 1802. This Don Onis declined, but offered to annul 
all grants made after the 24th January 1818; saying, that the 
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grants had been made with a view to promote population, cul- 
tivation and industry, and not with that of alienating them; 
and that they should be declared null and void in consideration 
of the grantees not having complied with the essential condi- 
tions of the cession. Ist vol. State Papers, 25, 26. 

Again, on the 9th February 1819, Don Onis, in his project 
of a treaty sent to Mr Adams, reiterates the same provision, 
that all grants shall be confirmed and acknowledged as valid 
except those which had been issued after the 24th of January 
1818, which should be null in consideration that the grantees 
had not complied with the conditions of the cessions. 18. P. 87. 

In all this correspondence we find Don Onis persisting in 
his claim, that all grants prior to the 24th of January 1818, 
should be absolutely confirmed; and assigning as the reason - 
why those issued subsequent to that date should be annulled, 
because the grantees had not complied with the conditions; 
and we find Mr Adams continually rejecting the proposition 
to consider the grants before that period absolutely confirmed: 
and yet it is now insisted that all such are confirmed by the 
treaty. The subsequent negotiation shows that the article, as 
it now stands, was put into that shape expressly for the pur- 
pose of guarding against such construction, and with the under- 
standing, both of Don Onis and Mr Neuville, who acted in his 
behalf during a part of the negotiation, that the grants of land 
dated before as well as after the 24th of January 1818, were 
annulled, except those upon which settlements had been com- 
menced, the completion of which had been prevented by the 
circumstances of Spain and the recent revolutions in Europe. 
It is unnecessary for me to state more particularly this corres- 
pondence; the result, as above stated, will be found fully sup- 
ported by a reference to the correspondence in the first volume 
of State Papers, pp. 13, 25, 26, 34, 46, 68, 74, 75. ‘There 
can be no doubt that such was the understanding of Don Onis 
and Mr De Neuville; and Mr Adams, in a letter to our minis- 
ter in Spain, whilst the treaty was pending before the king 
for ratification, states that the reasons why the grants to the 
duke of Alagon and others were not excluded by name, were: 
1, conformably to the desire of Mr Onis to save the honour 
of the king; and, 2, because from the despatches of Mr Erving 
it was supposed there were other grants of the same kind, and 
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made under similar circumstances. ‘To have named them 
might have left room for a presumptive inference in favour of 
others: the determination was to exclude them all. 

That the grant to Arredondo was made under similar cir- 
cumstances, and liable to the same objections with those to 
Alagon, Punon Rostro and Vargas, is most manifest. Appli- 
cations for them all were made within a few months of each 
other, in the latter part of the year 1817 and beginning of 
1818, and no settlements made on either at the date of the 
treaty: and to consider the treaty as precluding all inquiry 
into the validity of this grant, appears to me directly in the 
face of the very words of the treaty, and most manifestly 
against the clear understanding of those by whom it was made: 
and such is the construction given to this article by this court 
in the case of Foster and Elam yv. Neilson, 2 Peters, 314. 

The court say the words of the article are, ‘that all the 
grants of land made before the 24th of January 1818, by his 
catholic majesty, &c. shall be ratified and confirmed to the 
persons in possession of the lands, to the same extent that the 
same grants would be valid if the territories had remained 
under the dominion of his catholic majesty.”” Do these words 
act directly on the grants so as to give validity to those not 
otherwise valid, or do they pledge the faith of the United 
States to pass acts which shall ratify and confirm them? That 
article does not declare that all the grants made by his catholic 
majesty before the 24th of January 1818, shall be valid to the 
same extent as if the ceded territories had remained under his 
dominion; and yet this is the very construction sought to be 
given to it in the present case. It does not say that those 
grants are hereby confirmed. Had such been its language, it 
would have acted directly on the subject, and would have re- 
pealed those acts of congress which were repugnant to it. But 
its language is, that those gratits shall be ratified and confirmed 
to the persons in possession, &c. By whom shall they be 
ratified and confirmed? This seems to be the language of con- 
tract; and if it is, the ratification and confirmation which are 
_ promised, must be the act of the legislature. 

Until such act shall be passed, the court is not at liberty to 
disregard the existing laws on the subject. Congress appears 
to have understood this article as it is understood by the court. 
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Boards of commissioners have been appointed for East and 
West Florida, to receive claims for lands, and on their reports 
titles to lands, not exceeding acres, have been confirmed 
to a very large amount. 

By the act of the 8th of May 1822, 7th vol. Laws U. S. 
104, sec. 4 and 5, concerning claims wid titles to land within 
the territory of Florida, persons claiming title under any 
patent, grant, concession, or order of survey, dated previous 
to the 24th day of January ‘1818, which were valid under the 
Spanish government, or by the law of nations, and which are 
not rejected by the treaty ceding the territory, are required to 
file such claim with the commissioners; and power is given to 
the commissioners to inquire into the justice and validity of 
such claims. No patent or grant is exempt from such inquiry: 
and if they are absolutely confirmed by the treaty, how could 
the justice and validity of them be subject to the examination 
of the commissioners? And the same principle runs through all 
the laws in relation to these claims. See acts of 1828, p. 60. 
7th vol. Laws U. S. 300. 

It appears to me, therefore, that the plain letter of the eighth 
article of the treaty, the clear and manifest intention of the 
negotiation, the uniform understanding of congress, and the 
opinion of this court, all concur in the construction, that grants 
made prior to the 24th of January 1818 are required to be 
ratified and confirmed to persons in the actual possession of 
the lands at the date of the treaty, and to be held valid to the 
same extent only that they would have been binding on the 
king of Spain; giving to bona fide grantees in such actual pos- 
session, and having commenced settlements, but who had been 
prevented by the late circumstances of the Spanish nation and 
the revolutions in Europe from fulfilling all the conditions of 
their grants, time to complete them. 

If, by the true construction of the treaty, the party claiming 
the benefit of this article must show an actual possession of the 
land at the date of the treaty, it becomes necessary to inquire 
what that date is. It was concluded and signed on the 22d 
of February 1819, ratified by the king of Spain on the 24th of 
October 1820, and by the United States on the 19th of Feb- 
ruary 1821; and the question is, which of these periods is to 
be taken as the date of thetreaty? I think the time the treaty 
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was concluded and signed, must be taken as the date. The 
contracting parties had in view the state and condition of things 
at that time, and neither could in good faith change such con- 
dition so as to affect any stipulations in the treaty. Any other 
construction would open the door to fraud and imposition. 
Suppose the eighth article, instead of the 24th of January 1818, 
had said, all grants of land made before the date of the treaty 
shall be valid; would that have made valid grants issued after 
the treaty was signed, and before ratified by the United States? 
No one, it is believed, would contend for this; and if for any 
purpose the date as fixed by the instrument would govern, it 
ought in all cases. The rule should be uniform, and not open 
to be changed for the purpose of meeting particular cases. 
The date as fixed in the instrument is the only certain period: 
the time of ratification is altogether uncertain. Changes may 
take place between the two periods, materially affecting the 
negotiation, and the ratification may be delayed for the express 
purpose of accomplishing some such object. 

The true rule on this subject is laid down by Mr Justice 
Washington, in the case of Hylton v. Brown, 1 Wash. C. C. 
R. 312; that the treaty, when ratified, relates back to the time 
of signing. The ratification is nothing more than evidence of 
the authority under which the minister acted. A government 
is bound to perform and observe a treaty made by its minister, 
unless it can be made to appear that he has exceeded his 
authority. Buta ratification is an acknowledgement that he 
was authorised to make the treaty; and if so, the nation is 
bound from the time the treaty is made and signed: and it is 
worthy of notice, that in all the acts of congress in relation to 
this treaty it is referred to as of the date of 22d February 
1819, the time it was signed; thereby showing the understand- 
ing of our own government on the subject. If this then is to 
be taken as the date of the treaty, there is no pretence that at 
that time, or even when ratified by the king of Spain, any 
settlement had been made or possession taken of any part of 
this tract. It is, therefore, in my opinion, a case not coming 
within the saving provision in the eighth article of the treaty. 

But if the time of ratification is assumed as the date of the 
treaty, no possession of the land had then been taken, within 
any reasonable construction of the treaty. William H. Hall 
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testifies that he, with two men, by the name of Smith and 
Lanman, went to Alachua, on the 7th of November 1820, and 
began to clear some land and erect some buildings. That he 
soon after went to St Augustine, where he was taken sick and 
remained sometime. That on returning to Alachua, he found 
some persons there, employed by Mitchell and Arredondo, 
who were personally disagreeable to him, and he abandoned 
the project and settlement (record 189); and what became of 
the others does not appear—they must have abandoned also: 
for, William H. Simmons testifies (record 174, 176), that he 
was at Alachua in February 1822; saw five or six houses; 
Wanton was there, and he understood had been upwards of a 
year. That on his first visit, there was no other person 
established there but Mr Wanton, and some negroes. So that 
in February 1822, one year after the ratification of the treaty 
by the United States, one white man and a few negroes, who, 
the witness understood, had been there upwards of a year, 
were the only persons on the land: and this is claimed to be a 
possession of nearly three hundred thousand acres of land, 
within the meaning of a solemn treaty. This view of the case 
renders it unnecessary for me to enter upon the inquiry re- 
specting the authority of the intendant Ramirez to make the 
grant in question, or whether the conditions contained in it 
have been performed, or in any way dispensed with or dis- 
charged. 

Upon the whole, I am of opinion that the judgment of the 
court ought to be reversed. 


This cause came on to be heard on the transcript of the 
record from the superior court for the eastern district of 
Florida, and was argued by counsel. On consideration where- 
of, this Court is of opinion that there is no error in so much 
of the said decree as determines that the claim is valid and 
ought to be confirmed; and this Court doth affirm so much 
thereof, and doth decree that the title of the claimants is valid 
according to the stipulations of the treaty between the United 
States and Spain, dated the 22d day of February, Anno 
Domini 1819, the laws of the United States in relation there- 
to, the laws of nations, and of Spain. And this Court pro- 
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ceeding to render such decree as the said superior court ought 
to have done, doth finally order, determine and decree, that so 
much of said decree as directs the land embraced in the grant 
of Don Alexandro Ramirez, the intendant of Cuba, to Don 
Fernando de la Maza Arredondo y Hijo, dated the 22d day of 
December, Anno Domini 1817, to be laid off ‘‘in a square 
tract, containing two hundred and eighty-nine thousand six 
hundred and forty-five and five-sevenths acres of English mea- 
surement, the centre thereof being the known spot, monu- 
ment or marked tree, at or near the house at present the 
dwelling of Edward M. Wanton; said spot, monument or 
marked tree, to be ascertained by the surveyor, who under 
the law shall survey the said tract,”’ be and the same is hereby 
reversed and annulled. And this Court doth further and 
finally order, adjudge and decree, that the said land be laid off 
in a square form, containing two hundred and eighty-nine 
thousand six hundred and forty-five and five-sevenths acres, 
English measure, the centre whereof to be a place known as 
Alachua, inhabited in other times by a tribe of Seminole In- 
dians. And the centre of said place, known as Alachua, to be 
considered as the centre of the grant. 
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Pierre Gassies, PLAINTIFF IN Error v. Jean Gassies BAL- 
ton, DEFENDANT IN Error. 


The petition filed in the district court of the United States of Louisiana, alleged, 
that the defendant had caused himself to be naturalized an American citizen, 
and that he was, at the time of the filing of the petition, residing in the parish 
of West Baton Rouge. Held, that this was equivalent to an averment that the 
defendant is a citizen of the state of Louisiana. 

A citizen of the United States, residing in any state of the union, is a citizen of 
that state. 

The authorities, on the question of the jurisdiction of the courts of the United 
States on the allegation of citizenship, in proceedings in those courts, have 
gone as far in limiting the jurisdiction of those courts as it would be reason- 
able and proper to go. 


ERROR to the district court of the United States for the 
eastern district of Louisiana. 

This case came before the district court of the eastern dis- 
trict of Louisiana, on a petition filed in November 1829, by 
Jean Gassies Ballon, for the recovery of the proceeds of certain 
goods, left in the hands of his son Pierre Gassies for sale, and 
for a balance of an account arising out of the sale of the said 
goods, and other transactions between them. 

The petitioner described himself in the petition as a resident 
of the city of Barsac, and a French citizen of the kingdom of 
France, and now in the parish of Baton Rouge, intending to 
return to France as soon as the settlement of his affairs would 
permit. 

The defendant, Pierre Gassies his son, was described ‘as 
now residing in the parish of West Baton Rouge, where the 
said Pierre Gassies caused himself to be naturalized an Ameri- 
can citizen.”” 

The defendant appeared to the suit, and after a plea of no 
cause of action, which was overruled by the court, the cause 
was tried by a jury, and in February 1830, a verdict was ren- 
dered for the petitioner for three thousand one hundred dollars, 
for which sum the district court entered judgment in his favour. 

The defendant prosecuted this writ of error. 

The case was argued by Mr Taney for the plaintiff in error; 
and by Mr Key for the defendant. 

Vou. VI.—4 V 
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For the plaintiff it was contended, that there was not a suf- 
ficient averment in the pleadings, that Pierre Gassies was a 
citizen of Louisiana, so as to sustain the jurisdiction of the 
district court of the United States. 

The averment is, that the plaintiff in error, the defendant 
below, ‘ is now residing in the parish of West Baton Rouge, 
where the said Pierre Gassies caused himself to be naturalized 
an American citizen.” 

To show that this was not a sufficient deseription of the de- 
fendant to give the courts of the United States jurisdiction, the 
following cases were cited. Coxe’s Digest,434. 3 Dall. 382. 
4 Dall. 11. 1Cranch, 343. 2 Cranch, 9, 126. 5 Cranch, 
303. 6 Wheat. 450. 


Mr Key, for the defendant in error. The averment is, that 
the defendant in the district court resides in the parish’of 
West Baton Rouge, where he has caused himself to be natu- 
ralized as an American citizen. He is then a citizen of the 
United States, made so by naturalization, andesiding in 
Louisiana. This makes hima citizen of Louisiana; he became 
so by residing in that state. Cited, 3 Wash. C. C. R. 546. 
1 Paine, 550. Gordon’s Digest, 270. 


Mr Chief Justice Marsnatu delivered the opinion of the 
Court. 

In this case the court is of opinion that the jurisdiction can 
be sustained. The*defendant in error is alleged in the pros 
ceedings to be a citizen of the United States, naturalized in 
Louisiana, and residing there. This is equivalent to an aver- 
ment that he isa citizen of that state. A citizen of the United 
States, residing in any state of the union, is a citizen of that 
state. 

The authorities on this question have gone far enough; and 
this court is not disposed to narrow any more the limitations 
which have been imposed by the decided cases. They have 
gone ag far as it would be reasonable and proper to go. The 
judgment of the district court of Louisiana is affirmed. 
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Danrex F. Stroruer, PLarntirr 1n Error v. Joun B. C. 
Lucas, DEFENDANT IN Error. 


It is a general rule that evidence by comparison of hands is not admissible when 
the witness has had no previous knowledge of the hand-writing, but is called 
upon to testify merely from a comparison of hands. There may be cases 
where, from the antiquity of the writing, it is impossible for any living witness 
to swear that he ever saw the party write. Comparison of hand-writing with 
documents in a known hand-writing, have been admitted. But these are ex- 
traordinary instances arising from the necessity of the case. 

Foreign laws should be proved: the court cannot be charged with knowledge of 
foreign laws. 

It was objected that the claim of the plaintiff in error, which was fortwo arpens 
of land adjoining the city of St Louis, Missouri, was, from his own showing, 
no more than an equitable right, for which an action of ejectment would not 
lie. There is in the state of Missoari, an act of the legislature regulating the 
action of ejectment, and enumerating various classes of cases of claims to lands 
where the action will lie, among whieh is a claim under any French or Spanish 
grant warrant, or order of survey, which, prior to the 10th of March 1804, had 
been surveyed by proper authority, under the French or Spanish governments, 
and recorded according to the custom and usages of the country. This would 
seem broad enough to embrace the claim in question, and authorise the right 
to be tried in an aetion of ejectment. Quere, if under this law, an ejectment 
could be maintaifed on an equitable title in the courts of the United States, in 
the state of Missouri. 

Construction of the act of congress of 2 March 1805, entitled “‘ an act for ascer- 
taining and adjusting the titles and claims to land within the:territory of Orleans 
and the district of Louisiana,’”? passed March 2, 1805; and of the fourth section 


of an act respecting claims of land in the territories of Orleans and Louisiana,’’ 
passed March 8, 1807. 


ERROR to the-district court of the United States for the dis- 
trict of Missouri. 

This was an action of ejectment in the district court of Mis- 
souri, brought by Daniel F. Strother of Kentucky, ‘against 
John B. C. Lucas of Missouri, to recover a tract of ide par- 
ticularly described in the declaration, containing eighty arpens, 
adjoining the city of St Louis. The defendant pleaded the 
general issue, and the cause was tried at the September term 
1830, when there was a verdict for the defendant, and judgment 
rendered thereon; to reverse which, this writ of error is prose- 
cuted. The record contains a bill of exceptions, which sets out 
at large all the testimony given at the trial, and the decisions of 
the court, which were excepted to. 
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The premises in dispute consist of two common field lots, 
of one by forty arpens each. The common field of St Louis 
(of which the premises in question are a part) is a large tract 
of land lying immediately west of the former boundary of the 
town of St Louis, and extending for some distance north and 
south of it. The lots are parallclograms, of one or more ar- 
pens in front, and extending westward to the uniform depth 
of forty arpens. ‘The common field was separated from the 
town and town lots, by a fence extending the whole length of 
the eastern front; there were no division fences, though the 
lots were held and cultivated separately, and‘each proprietor 
was bound to keep up the fence in front of his lot. The wit- 
nesses, when speaking of these lots, use the term one arpen, 
two arpens, &c., meaning always the front of the lot spoken 
of, and the depth must be understood to be forty arpens: thus 
a lot of one by forty arpens, is called one arpen, &c. 

The facts of this cause are these: some time in the year 
1772, Don Manuel Duralde surveyed, and laid off into lots, 
the common field of St Louis. It does not appear, however, 
that he was an official surveyor, nor does any authority for the 
survey appear. Among the lots laid off were the two men- 
tioned in the plaintiff’s declaration. One of these appear to 
have been surveyed for Joseph Gamache and the other for 
Rene Kiercereau. These surveys are shown by two docu- 
ments set forth in the bill of exceptions, as extracts from the 
Livre terrien, purporting to be a registry of the returns made 
by Duralde. Inthe margin of the registry of the survey for 
Kiercereau, are these words: ‘¢1798, St Cir,.1 arpen’’ and 
on the margin of the registry of the return of Gamache’s sur- 
vey, these words are found: ‘1793, St Cir, 1 arpen; and 
a memorandum in French, which rendered into English is as 
follows: ‘¢ the name of said Gamache is Baptiste instead of 
Joseph.”” There was also some other evidence given at the 
trial to establish the fact, that the person for whom the sur- 
vey was made was not Joseph, but Baptiste or John Baptiste 
Gamache; the lots, thus surveyed, adjoined each other, that of 
Gamache being on the north and Kiercereau’s on the south; 
the northern lot was bounded on the north by a lot of Bissonet, 
alias Bijou, and the southern on the south by a lot of Bequette. 

On the 9th January 1773, John Baptiste Gamache, by deed 
of exchange, conveyed to Louis Chancillier, the northern half 
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of the northern lot; and on the 6th of April 1781, a deed was 
executed by one Marie Reneux Robillar, purporting to .con- 
vey to Louis Chancillier, the southern, or Kiercereau’s lot, 
In the body of this deed, Rene Kiercereau is stated to be a 
subscribing witness, and there is a signature to the deed as 
such, alleged to be his. There is also some evidence to show 
that the whole name of the grantor was not written by herself; 
both these deeds were, however, admitted as evidence. Chan- 
cillier cultivated a part of the two lots until his death, which 
happened in 1785: that is to say, he cultivated the whole front 
of the southern lot, and the southern half of the northern lot, 
to the extent of a few arpens in depth. On the 8th of June 
1785, after the death of Chancillier an inventory of his 
estate was taken, and among the items is found one arpen and 
a half of land in the common fields, which was admitted to 
have been regularly sold to, and all the title which Chancillier - 
had vested in, Madam Chancillier the widow. It does not 
appear that any part of the land in question was ever occupied, 
possessed or cultivated after the death of Chancillier, by any 
body claiming under him. The widow remained about two 
years at St Louis, when she intermarried with one Beauchamp; 
and she and her husband removed immediately to St Charles 
in the same state, and at a distance of about twenty miles from 
St Louis, where Beauchamp died. The widow, some time 
after, was married to one Basil Laroque, who died in 1828. 
The widow of Chancillier, from the time of her marriage with 
Beauchamp, until the commencement of this suit, resided in 
St Charles, and it does not appear that she claimed the pre- 
mises in dispute until about the year 1818, and, it was alleged, 
not until she was urged to it by others. On the 12th Sep- 
tember 1828, she transferred her claim by deed, to George F. 
Strother, who conveyed to the plaintiff. 

Soon after the death of Chancillier, and some time in the year 
1785 or 1786, Hyacinth St Cyr was put into the possession of 
the two lots in question by the syndic of the district, the fence 
in front not having been kept up, and the lots, therefore, con- 
sidered as abandoned. ‘St Cyr soon after purchased of Gama- 
che and Kiercereau their claims; he continued to cultivate and 
possess both lots in his own right, from the time of his first 
entry in 1785 or 1786, and kept up his part of the fence until the 
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whole common field inclosure was destroyed in 1798 or 1799. 
In 1801, Auguste Choteau became the purchaser of the two 
lots, at the public sale, of the effects of St Cyr, who was an 
insolvent debtor: and in 1810, the two lots were confirmed to 
Auguste Choteau by the board of commissioners appointed 
for the adjustment of land claims. Choteau had, previously 
to the confirmation, conveyed the lots to the defendant, Jean 
B. C. Lucas, who has been in the uninterrupted possession 
ever since the year 1808. These are the material facts of the 
case as they appear by the bill of exceptions. 

At the trial, the plaintiff offered sundry depositions to prove 
the signature of Kiercereau as witness to the deed of Marie 
Reneux Roktillar.. These depositions were rejected. It ap- 
peared that not one of the witnesses ever saw him write or 
knew his hand writing; but it having been proved that 
Kiercereau had been a chantre in the Catholic church at Sc 
Louis, the witnesses had examined the register of the inter- 
ments and marriages, and the name of Kiercereau appearing 
subscribed to some of the entries as witness, they were asked 
to deliver their opinion as to the signature on the deed by 
comparison with the signatures in the registry, not one of 
which was proved to have been made by Kiercereau, nor did 
it appear to have been a part of his official duty to sign the 
register; and it did appear that there were living witnesses who 
had seen Kiercereau write and knew his signature; one of whom 
(Pierre Choteau) was actually examined as a witness in the 
cause. 

On the testimony before the jury, the court, on the prayer 
of the defendant, gave the following instruction to wit: 

If the jury find from the evidence, that the two confirma 
tions to Auguste Choteau, given in evidence by the plaintiff 
in this case, are for the same land, and include all the premises 
in the declaration mentioned, the plaintiff cannot recover in 
this action. 

The jury found a verdict for the defendant, upon which judg- 
ment was entered by the district court. The plaintiff pro- 
secuted this writ of error. 

The case was argued by Mr Benton, with whom was also 
Mr Taney, for the plaintiff in error; and by Mr Wirt for the 
defendant. 
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Mr Justice THompson delivered the opinion of the Court. 

This case comes up on a writ of error from the district court 
of Missouri. It was an action of ejectment for two arpens of 
land in front and forty arpens in depth, in and adjoining the 
city of St Louis in the state of Missouri. 

The material question in the case arises upon an instruction 
given to the jury upon the prayer of the defendant below, 
who is the defendant here. 

Upon the trial no evidence was given on the part of the de- 
fendant, and the plaintiff having closed his case, the defendant 
moved the court to instruct the jury as follows: ‘¢ that if the 
jury find from the evidence that the two confirmations made 
by the board of commissioners to Auguste Choteau, given in 
evidence by the plaintiff in this case, are for the same land, 
and include all the premises in the declaration mentioned, the 
plaintiff cannot recover in this action.”” Which instruction 
was given, and the jury found a verdict for the defendant. 

In the course of the trial certain depositions were offered in 
evidence, which, among other things, went to prove the hand 
writing of Rene Kiercereau, whose name appeared as a witness 
to one of the deeds which had been admitted in evidence (and 
who, in the body of the deed, was described -as a witness of 
assistance), by comparing the hand writing of the witness with 
the hand writing of entries made in a certain register of mar- 
riages and interments, alleged to have been made by the wit- 
ness; of which, however, there was no direct evidence. The 
depositions, so far as they went to prove the hand writing of 
the witness to the deed by comparison, were objected to and 
overruled by the court, to which exception was taken. 

It is a general rule, that evidence by comparison of hands is 
not admissible, where the witness has had no previous know- 
ledge of the hand writing, but is called upon to testify merely 
from a comparison of hands. There may be cases, where, 
from the antiquity of the writing, it is impossible for any 
living witness to swear that he ever saw the party write, com- 
parison of hand writing with documents, known to be in his 
hand writing, has been admitted. But these are extraordinary 
instances, arising from the necessity of the case, and which do 
not apply to the one before the court. For there were living 
witnesses examined as to the hand writing, and, besides, the 
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deed was received and read in evidence, and the plaintiff had 
the full benefit of it. But it is said, the evidence was offered 
for the purpose of identifying the witness, and to show that 
he was the original grantee of the forty arpens, and the hus- 
band of Marie Reneux Robillar; and being named in the deed 
as a witness of assistance, it operated by the Spanish and 
French law as a conveyance of his own title, the same as if he 
had signed the deed as grantor. 

There are two answers to be given to the objection made to 
the ruling of the judge in the court below, in the view now 
presented. In the first place, that was not stated as the pur- 
pose for which it was offered, nor was it shown that such was 
the operation of the deed thus witnessed by the Spanish or 
French law; and these being foreign laws, should have been 
proved. Thecourt cannot be charged with knowledge of foreign 
laws. But, in the second place, the record does not show 
that the judge was called upon to express any opinion with 
respect to the legal effect and operation of the deed, or that the 
plaintiff had not the full benefit of its being considered his 
deed. And, indeed, it would seem from the course of the 
trial, that it was so considered, or at all events the contrary 
does not appear from any question presented to the court on 
the subject. 

Two other points have been made and argued here, which 
do not appear to have been raised in the court below, and 
which will be very briefly noticed. 

It is objected on the part of the defendant that the plaintiff’s 
claim, even from his own showing, is no more than an equita- 
ble right, for which an action of ejectment will not lie. 

There is in the state of Missouri an act of the legislature 
regulating the action of ejectment, and enumerating various 
classes of cases of claims to land, where the action will lie; 
among which a claim under any French or Spanish grant, 
warrant, or order of survey, which, prior to the 10th of March 
1804, had been surveyed by proper authority under the French 
or Spanish governments, and recorded according to the cus- 
toms and usages of the country. Rev. Laws Miss. 343. 

This would seem broad enough to embrace the claim now 
in question, and authorise the right to be tried in an action 
of ejectment in the state courts. How far the courts of the 
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United States will adopt such practice, has come under the 
cousideration of this court in several cases, Robinson v. Camp- 
bell, 3 Wheat. 212; De la Croix vy. Chamberlain, 12 Wheat. 
599; and the court has been strongly inclined against sustain- 
ing the action upon a mere equitable title, except perhaps 
where, by the statutes of a state, a title which would other- 
wise be deemed merely equitable, is recognized as a legal title, 
or a title which would be valid at law.: We do not mean, how- 
ever, to be understood as expressing any opinion upon this 
question in the present case. But as the cause has been tried 
upon the merits, and so argued here, we think best to decide 
upon the merits, without noticing the objection to the forms of 
the action. 

An objection rather of a.novel character has been made on 
the part of the plaintiff to the confirmation of the title in Cho- 
teau, because the defendant was one of the commissioners who 
confirmed the claim, and had purchased the lots of Choteau, 
before the confirmation. On reference to the proceedings of 
the commissioners, the allegation does not appear to be founded 
in fact: although he was one of the commissioners, he did not 
sit with them when this claim was confirmed. But it isa little 
singular that the plaintiff should himself give this confirmation 
in evidence in support of his own title, and then attempt to 
impeach it. 

The main question in the cause, however, grows out of the 
instructions given by the court to the jury: and to a right un- 
derstanding of that question, a brief statement of the case as it 
stood when the instruction was given becomes necessary. 

The plaintiff as the origin of his title gave in evidence two 
certified copies of entries of surveys from what is called the 
Livre Terrien. The one, purporting to be an entry of a survey 
made for Rene Kiercereau of one by forty arpens: the other, 
a survey purporting to have been made for Joseph Gamache 
for the same quantity. On the 29th of January 1773, Ga- 
mache conveyed to Louis Chancillier one half of the lot sur- 
veyed for him, and on the 6th of April 1781, Marie Reneux 
Robillar (the wife of Rene Kiercereau) conveyed to Louis Chan- 
cillier the lot surveyed for him. Chancilfier cultivated a part 
of these lots until his death in 1785; after his death, his widow, 
Madame Chanciilier, became the purchaser of the one and a 
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half arpens of land, but did not take possession of or cultivate 
these lots; nor does it appear that she laid claim to them until 
about the year 1818; and in September 1828 she sold the lots 
to George F. Strother, who conveyed the same to the plain- 
tiff. Soon after the death of Chancillier, and some time in 
the year 1785 or 1786, Hyacinth St Cyr was put into pos- 
session of the two lots by the syndic of the district, the fence 
in front not having been kept up; and from the proceedings of 
the commissioners introduced by the plaintiff himself, it ap- 
pears that Kiercereau, on the 23d of October 1793, conveyed to 
St.Cyr his claim to the lot surveyed for him, and on the same 
day Gamache conveyed to St Cyr his claim to the lot surveyed 
for him. And by the same proceedings, it appears that at a 
public sale in the year 1801 made of the property of St Cyr, 
Auguste Choteau became the*purchaser of these lots, and on 
the 11th of January 1808, he conveyed the same to the de- 
fendant. St Cyr, from the time of his first entry on the lots 
in 1785 or 1786, continued to cultivate and possess them, and 
keep up his part of the fence until the whole common field 
inclosure was destroyed about the year 1798; and Choteau, 
from the time of his purchase in 1801 until he sold to the de- 
fendant, and the defendant from ‘the time of his purchase, have 
continued to gccupy the same to the present time, and in the 
year 1820 the claim to the two lots was confirmed to Auguste 
Choteau by the commissioners. 

From this statement of the case, according to the plaintiff’s 
own showing, there is a regular deduction of title or claim, 
from the persons for whom the lots were surveyed to the de- 
fendant. But it appears that those persons, Kiercereau and 
Gamache, sold their claim twice; in the first place to Louis 
Chancillier, under whom the plaintiff claims; and in the second 
place to St Cyr, under whom the defendant claims. If these 
title papers were to be considered independent of the acts of 
congress and the proceedings of the commissioners, the plain- 
tiff, being prior in point of time, would prevail, so far as de- 
pended upon the deduction of a paper title, and independent 
of the question of possession. 

It becomes necessary, therefore, to inquire how far the acts 
of congress apply to and affect any part of these title papers; 
keeping in mind that it is all the plaintiff’s own evidence; he 
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having produced the proceedings before the commissioners, is 
not now at liberty to deny the facts therein stated. 

No grant has been shown under which the plaintiff sets up 
his claim; his title was therefore incomplete, and by the fourth 
section of the act of 1805 (3 vol. L. U. S. 653), the person 
claiming the land was bound to deliver to the register of the 
land office, or recorder of land titles, within the district where 
the land lies, a notice in writing stating the nature and extent of 
his claim; and also to deliver to the said register or recorder, 
for the purpose of being recorded, every grant, order of sur- 
vey, deed, conveyance or other written evidence of his claim. 
And the law directs that they shall be recorded by the register 
or recorder, &c. with a proviso, however, that where the 
lands are claimed by virtue.of a complete French or Spanish 
grant, it shall not be neceSsary for the claimant to have any 
other evidence of his claim recorded, than the original grant 
or patent, together with the warrant or order of survey and 
the plat; but all the other conveyances or deeds shall be depo- 
sited with the register or recorder, to be laid before the com- 
missioners. And the act then declares that if such person 
shall neglect to deliver such notice in writing of his claim, or 
cause to be recorded such written evidence of the same, all 
his right, so far as the same is derived from the two first sec- 
tions of the act, shall become void, and forever thereafter 
barred. If any doubt should arise whether the original right, 
claimed in this case, comes within the two first sections of the 
act, that is removed by the act of 1807 (4 vol. L. U. S. 112), 
which repeals the proviso to the first section of the act of 1805, 
and the power of the commissioners is enlarged. The fourth 
section declares that the commissioners*shall have full power 
to decide, according to the laws and the established usages and 
eustoms of the French and Spanish governments, upon all 
claims to land within their respective districts, where the 
claim is made by any person or persons, or the legal repre- 
sentative of any person or persons who were, on the 20th of 
December 1803, inhabitants of Louisiana, and for a tract not 
exceeding the quantity of acres contained in a league square, 
&c. which decision of the commissioners, when in favour of 
the claimant, shall be final against the United States. And 
the time is extended for delivering notices and evidences of 
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/ the claim, but declaring that the rights of such persons as shall 
neglect so doing, shall, so far as they are derived from or 
/ founded on any act of congress, ever after be barred and be- 
come void, and the evidences of their claims never after admit- 
ted as evidence in any court of law whatever. There is no 
evidence that notice of the claim, now set up, was ever given 
as required by these laws; or that the deeds from Kiercereau 
and Gamache to Chancillier were ever delivered to be recorded 
as required by the law. And Madam Chancillier, having 
slept upon this claim for so great a length of time, from the 
) year 1785 to 1818, there is every reason to conclude she had 
abandoned it; and these deeds cannot now, under the provi- 
sions of these laws, be received as evidence of any right to be 
esidblished under the acts of congress. And it must have 
been understood, upon the trial, that the plaintiff sought to 
establish his right under these acts of congress, or he would 
not have produced the confirmation of the commissioners as 
evidence of his right. But having relied upon it in support 
of his own claim, he ought not now to be permitted to deny 
that it was one properly submitted to the commissioners. Had 
he rested his claim upon a title derived from Chancillier, with- 
out the aid of the acts of congress, the evidences of his title 
would not have been affected by those acts; but the defendant 
would, in that case, have been fully protected by his length of 
possession. When, however, a part of the plaintiff’s evidence 
was the proceedings of the commissioners upon this very 
claim, this court must consider the instruction of the judge 
as referring only to the effect and operation of the confirma- 
tion under the laws in relation to such claims. And in that 
view of the case the instruction was perfectly correct. 

There is, however, some obscurity in the application of the 
instruction given by the court; but from the evidence set out 
in the bill of exceptions, we cannot say there was any error. 
And the justice and law of the case, growing out of such a 
length of possession, are so manifestly with the judgment in 
the court below, if we look at the whole evidences on the re- 
cord; that we feel disposed to give the most favourable inter- 
pretation to the instructions of the court. And we the more 
readily incline to think the light in which the instruction is 
here considered was that in which it was understood on the 
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trial, beeause the counsel for the plaintiff in error has contend- 
ed on the argument here, that this confirmation enures to the 
benefit of the owner of the claim: that the commissioners 
decide only the abstract right, as agajnst the United States, 
without regard to the person who sets up the claim. And it is 
upon this ground only, that the plaintiff would have introduced 
in evidence the decision of the commissioners which was di- 
rectly against his own right; he thereby probably expecting 
to destroy the effect of the adverse possession, and make the 
possession as well as the confirmation of the commissioners 
enure to his benefit. But this view of the case cannot be sus- 
tained; and the judgment of the court below must be affirmed. 


This cause came on to be heard on the transcript of the re- 
cord from the district court of the United States for the district 
of Missouri, and was argued by counsel; on consideration 
whereof, it is adjudged and ordered that the judgment of the 


said district court in this cause be, and the same is hereby 
affirmed, with costs. 














774 SUPREME COURT. 


Ex Parte Marrsa Brapstreet, IN THE MATTER OF Mar- 
THA BrapstreeT, DeEMANDANT v. APoLLos CoorER ET AL. 
TENANTS. * 


MR JONES, of counsel for the demandant in the above named 
cases, moved the court for a rule to be granted, to be served 
on the district judge of the district court of the United States 
for the northern district of New York, commanding him to 
be and appear before this court, either in person or by an 


July 20, 1832. 

* Sir—l take the liberty to inclose a copy of the clerk’s entry of the case “ Ex 
parte Martha Bradstreet,” and to ask if you dissented fiom the order of the cou:t 
in the case. 

I shall be obliged by the return of the paper. 

I ain your obedient servant, 
RICHARD PETERS, Reporter, §c. 

Mr JUSTICE BALDWIN. 


Philadelphia, 21st July 1832. 

Sir—In the case Ex parte Bradstreet v. Cooper et al., on the motion by Mr 
Jones for a mandamus to the district court of the northern district of New York, 
I dissented from the order of the court in the following respects. 

1. In ordering the suits to be reinstated. 

2. Requiring the court to permit amendments to be made. 

The ground of my dissent was, that a mandamus was not a proper remedy; 
that the dismission of a suit for want of jurisdiction was a final judgment, on 
which a writ of error could be brought; but that the supreme court had no power 
to issue a mandamus in such a case, the judgment being strictly a judicial act, 
and that though an appellate court could direct amendments, it could only do so 
when a case was before them by writ of error or appeal. 

It was stated in the affidavit that the court had actually rendered a judgment 
of dismission for the want of jurisdiction, but that there was no entry of it on the 
record, and that the judge had neglected or refused an application to direct it to 
be done. I had no doubt that this was a proper case for a rule to show cause 
why a mandamus should not issue directing the entry of such judgment as had 
been rendered by the court, so as to give the plaintiff the benefit of a writ of 
error. My opinion was confined to this subject matter. 

The order of the court, of which you inclosed me a copy in your note of to-day, 
which is herewith returned, was not shown to me at the time it was made; and 
until to-day I was riot aware of its extent on the last point, embracing matters 
not taken into consideration by me. 

Yours, &c. 
HENRY BALDWIN. 

RICHARD PETERS, Esquire, 

Reporter of Supreme Court. 
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attorney of this court on the first day of the next January term 
of this court, to wit, on the second Monday of January, anno 
domini 1833, to show cause, if any he have, why a mandamus 
should not be awarded to the said district judge of the northern 
district of New York, commanding him, 

1. To reinstate, and proceed to try and adjudge, according 
to the law and right of the case, the several writs of right 
and the mises thereon joined, lately pending in said court, and 
said to have been dismissed by order of said court, between 
Martha Bradstreet, demandant, and Apollos Cooper et al. 
tenants. : 

2. Requiring said court to admit such amendments in the 
form of pleading, or such evidence as may be necessary to aver 
or to ascertain the jurisdiction of said court in the several suits 
aforesaid. 

3. Or if sufficient cause should be shown by the said judge 
on the return of this rule, or should otherwise appear to this 
court, against a writ of mandamus requiring the matters and 
things aforesaid to be done by the said judge, then to show 
cause why a writ of mandamus should not issue from this court, 
requiring the said judge to direct and cause full records of the 
judgments or orders of dismission in the several suits aforesaid, 
and of the processes of the same to be duly made up and filed, 
so as to enable this court to re-examine and decide the grounds 
and merits of such judgments or orders upon writs of error, 
such records showing upon the face of each what judgments or 
final orders dismissing, or otherwise definitively disposing of 
said suits, were rendered by the said district court, at whose 
instance, upon what grounds, and what exceptions or objec- 
tions were reserved or taken by said demandant, or on her 
behalf, to the judgments or decisions of the said district court 
in the premises, or to the motions whereon such judgments or 
decisions were found; and what motion or motions, applica- 
tion or applications, were made to said court by the demandant, 
or on her behalf; and either granted or overruled by said dis- 
trict court, both before and after said judgments or decisions 
dismissing or otherwise finally disposing of said suits; espe- 
cially what motions or applications were made by said de- 
| mandant or on her behalf to said district court, to be admitted 
to amend her counts in.the said suits, or to produce evidence 
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to establish the value of the lands, &c. demanded in such 
counts, together with all the papers filed, and proceedings had 
in said suits respectively. 

On consideration whereof, it is now here considered and 
ordered by this court, that the rule prayed for be, and the same 
is hereby granted, returnable to the first day of the next Jan- 
uary term of this court, to wit, on the second Monday of 
January, in the year of our Lord one thousand eight hundred 
and thirty-three. Per Mr Chief Justice Marshall. 


Tue Unirep Strates, PLaintirF v. ZALEGMAN PHILLIPs. 


After a writ of error had been taken out to this court, in an indictment found and 
tried in the circuit court for the eastern district of Pennsylvania, a nolle pro- 
sequi was entered in that court, by order of the president of the United States, 
and a copy of the same having been filed in the office of the clerk of the su- 
preme court, the court, on motion of the attorney-general, dismissed the 
cause. 


MR ATTORNEY-GENERAL, of counsel for the plaintiff, 
having informed the court that a nolle prosequi had been entered 
in this cause in the circuit court of the United States for the 
eastern district of Pennsylvania, agreeably to instruction from 
the president of the United States, of which a copy has been 
filed in the office of the clerk of this Court, and which was 
read in open Court, now here moved the Court to dismiss 
this cause; on consideration whereof, it is ordered by this 
Court, that this cause be, and the same is hereby dismissed. 
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Veircu Anp Co. vy. Tue Farmers Bank or ALEXANDRIA. 


Appeal dismissed; the appellees having failed to lodge a transcript of the record 
of the cause with the clerk of the court, agreeably to the rules of the court, aud 
the appeal-bond and security not having been given. 


ON motion of Mr Swann, of counsel for the complainant 
and appellee in this cause, and a certificate of the clerk of the 
circuit court of the United States for the district of Columbia, 
holden in and for the county of Alexandria, stating, ‘that at 
a court continued and held for the said district and county the 
24th day of November 1830, the defendants prayed an appeal 
from the decree of the court pronounced in this cause to the 
next Supreme Court of the United States which was granted, 
upon giving bond and security in the sum of two hundred dol- 
lars, to be approved by ene of the judges of said court; and 
further certifying that the said bond and security had not been 
given, nor had a transcript of the record been ordered,”’ having 
been filed; and the said appellants having failed to lodge a tran- 
script of the record in said cause with the clerk of this Court, 
agreeably to the rules of this Court: it is now here ordered and 
adjudged, that this cause be docketed, and that the said appeal 
be, and the same is hereby dismissed. 


- 


Boyce ET Au. v. Feirx Grunpy. 


The transcript of the record showed that no appeal-bond was taken or approved 
by the judge who signed the citation in the cause. The appeal was dismissed. 


ON consideration of the motion made in this cause by Mr 
Key, of counsel for the appellee, on a prior day of the present 
term of this Court, to wit, on Saturday the 28th instant, to 
dismiss this cause on the ground that it appears from the tran- 
script of the record in this cause, that no appeal-bond was 
taken or approved by the judge signing the citation in said 
cause, it is now here ordered and adjudged by this Court, thot 
for the reason aforesaid this appeal from the circuit court of the 
United States for the district of West Tennessee be, and the 
same is hereby dismissed. 

Vou. VI.—4 X 











ERRATA. 


In Vol. V., in the case of Cathcart et al. v. Robinson, page 282, and in the 
case of Hawkins et al. v. Barney’s Lessee, page 463, Mr Justice Baldwin is erro- 
neously stated to have dissented. ; 

These errors were corrected in some copies of the volume by reprinting the 
pages in which they exist. 
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PRINCIPAL MATTERS. 





ACTION. 
1. Where money is wrongfully and illegally exacted, it is received without 

any legal right or authority to receive it; and the law, at the very time 
of payment, creates the obligation to refundit. A notice to recover back 
the money does not even in such cases create the right to recover it 
back; that results from the illegal exaction of it: and the notice may 
serve to rebut the inference that it was a voluntary payment, or made 
through mistake. The Bank of the United States v. The Bank of 
Washington. 8. 

2. Under the act of the legislature of North Carolina, in force in Tennessee, 
the indorsee of a promissory note may bring an action of debt on a 
promissory note held byhim. Kirkmanv. Hamilton and others. 20. 

3. The payees of a promissory note drawn in Tennessee, having, before the 
note became due, removed to Alabama, could have prosecuted a suit on 
the note in the circuit court of the United States for the district of 
Tennessee; and the indorsees of the note were entitled to sustain a suit 
in that court, under the eleventh section of the judiciary act of 1789. 
Ibid. 


AGENT. . 


Where an agent received the amount of a debt due on a judgment.on which 
an execution had issued, and immediately paid it over to the principal, 
although a verbal notice was given to him by the defendants when the 
money was paid that it was intended to sue out a writ of error, to re- 
verse the judgment, which was afterwards done, and the judgment re- 
versed; the agent was notheld liable to repay the money. Bank of the 
United States v. The Bank of Washington. 8. 











INDEX. 


AGREEMENT. 


1. Anagreement by the president and cashier of the Bank of the United States 


that the indorser of a promissory note shall not be liable on his indorse- 
ment, does not bind the bank. It is not the duty of the cashier and 
president to make such contracts; nor have they the power to bind the 
bank, except in the discharge of their ordinary duties. All discounts are 
made under the authority of the directors, and it is for them to fix any 
conditions which may be properin loaning money. Bank of the United 
States v. Dunn. 51. 


2. After a suit was instituted in the circuit court of the United States of 


Maryland, by citizens of Louisiana against a citizen of Maryland, the 
defendant obtained the benefit of the insolvent lawsof the state. A judg- 
ment was afterwards confessed by the defendant in favour of the plain- 
tiff for a sum certain, and by consent of the parties a memorandum was 
entered of record: “ this judgment is subject to the legal operation of 
the defendant’s discharge under the insolvent laws of Maryland.” By 
the court: the sole effect of this agreement is tosave to the party what- 
ever rights he may claim from the legal operation of the insolvent 
laws of the state of Maryland. It neither admits their validity, nor 
varies any rights of the plaintiffs, if they are entitled to them. Boyle 
v. Zacharie and Turner. 635. 


ALIEN AND ALIENAGE. 


1. Under the laws of New York, one citizen of the state cannot inherit in 


the collateral line to the other, when he must make his pedigree or 


title through a deceased alien ancestor. Lessee of Levy v. M’Cartee. 
102. 


2. That an alien has no inheritable blood, and can neither take land himself 


by descent, or transmit land from himself to others by descent, is com- 
mon learning. Jbid. 


3. The case of Collingwood v. Pace, 1 Ventris’s Rep. 413, furnishes con- 


clusive evidence that by the common law, in all cases of mediate de- 
scents, if any mediate ancestor through whom the party makes his pedi- 
gree as heir is an alien, that is a bar to his title as heir. bid. 


APPEARANCE. 


At January term 1831, an order was made, giving the state of New York 





leave to appear on the second day of this term and answer the coin- 
plainants’ bill; and if there should be no appearance, that the court 
would proceed to hear the cause on the part of the complainants, and 
to decree on the matter of the bill. On the first day of the term, a 
demurrer to the complainants’ bill was filed, which was signed “‘ Green 
C. Bronson, attorney-general of New York.” No other appearance was 
entered on the part of the defendants. By the court: the demurrer filed 
in the case by the attorney-general of New York, he being a practi- 
tioner in this court, is considered as an appearance for the state. If the 
attorney-general did not so mean it, it is not a paper which can be con- 
sidered as in the cause, or be placed on the files of the court. The de- 
murrer being admitted as containing an appearance by the state of New 
York, it amounts to a compliance with the order of the court. The State 
of New Jersey v. The People of the State of New York, 323. 
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1. The United States cannot appeal to the circuit court from the decree of 
the district judge of the United States, ordering a perpetual injunetion 
on proceedings instituted by the agent of the treasury under the pro- 
visions of the act of congress passed on the 15th of May 1820, entitled 
“an act for the better organization of the treasury department:” nor 
does an appeal lie in such a case from the district to the circuit court. 
The United States v. Nourse. 470. 

. The special jurisdiction created by the act of congress must be strictly 
exercised within its provisions. A particular mode is pointed out by 
which an appeal from the decision of the district judge may be taken 
by the person against whom proceedings have issued; consequently, it 
can be taken in no other way. No provision is made for an appeal by 
the government; of course none was intended to be given to it. Ibid. 

3. It appears that no provision is made in the general act organizing the 

courts of the United States to authorise an appeal from the judgment 
or decree of the district court to the circuit court, except in cases of ad- 
miralty and maritime jurisdiction: on the principle of the case of the 
United States v. Goodwin, the appeal in this case cannot be maintained. 
If it be a case in chancery, no provision is made in the general law to 
appeal such a case from the district to the cirevit court. Ibid. 

4. Appeal dismissed, the appellees having failed to lodge a transcript of the 
record of the cause with the clerk of the court, agreeably to the rules of 
the court, and the appeal bond and security not having been given. 
Veitch v. The Farmers Bank of Alexandria. 77. 

. The transcript of the record showed that no appeal-bond was taken or 
approved by the judge who signed the citation in the cause. The ap- 
peal was dismissed. Boyce v. Grundy. 1777. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. The liability of parties to a bill of exchange or promissory note has been 
fixed on certain principles, which are essential to the credit and circu- 
lation of such paper. These principles originated in the convenience 
of commercial transactions, and cannot now be departed from. Bank 
of the United States v. Dunn. 51. 

2. It is a well settled principle, that no man who is a party to a negotiable 
instrument, shall be permitted by his own testimony to invalidate it. 
Having given it the sanction of bis name, and thereby adding to the 
value of the instrument by giving it currency, he shall not be permitted 
to testify that the note was given for a gambling consideration, which 
would destroy its validity. bid. 

3. A suit was instituted by the bank against Pearson, the drawer of a bill of 
exchange indorsed by Hatch, which suit stood for trial at an approach- 
ing term. The attorney and agent of the bank agreed with Pearson, 
that the suit against him should be continued without judgment, until 
the term after that at which judgment would have been entered, if 
Pearson would permit a person in confinement under an execution at 
his suit, to attend’a distant court as a witness for the bank, in a suit in 
which the bank was plaintiff. The witness was permitted to attend 
the court, and the suit against Pearson was continued agreeably to 
the agreement. By the court: this was an agreement for a valuable 
consideration, and not a mere voluntary and discretionary exercise of 


tN 


oO 











782 INDEX. 
BILLS OF EXCHANGE AND PROMISSORY NOTES. 


authority on the part of the agent of the bank. It was a virtual dis- 
charge of the indorser of the bill. Bank of the United States v. Hatch. 
250. 

4. Where the notary public called at the boarding house where the indorser 
lodged, and inquired of a fellow boarder for him, and, being informed he 
was not within, left with the fellow boarder a notice directed to him of 
the non-payment of a note of which he was indorser, requesting him to 
deliver it; it was held that the notice was sufficient to make the indor- 
ser liable for the payment of the bill. bid. 


CASES CITED AND CONFIRMED. 
1. Raburg et al. v. Peyton, 2 Wheat. 385. Kirkman v. Hamilton and 
others. 20. 
2. Renner v. The Bank of Columbia, 9 Wheat. 587. Bank of the United 
States v. Dunn. 51. 
3. M’Lemore v. Powell, 12 Wheat. Rep. 584. Bank of the United States 
v. Hatch. 250. 
4. Galt et al. v. Galloway, 4 Peters, 332. MM°Donald’s heirs v. Smalley et 
al. 261. 
5. Conard v. The Atlantic Insurance Company, 1 Peters, 386. Conard v. 
The Pacific Insurance Company. 262. 
. Harris v. Dennie, 3 Peters’s Rep. 292. Ibid. 
. Conard v. Nicoll, 4 Peters’s Rep. 291. Ibid. 
. Ogden v. Saunders, 12 Wheat. 213. Boyle v. Zacharie and Turner. 348. 
. Crane v. Jackson ex dem. of Astor, 4 Peters,1. Crane v. The Lessee 
of Morris et al. 598. 
10. The cases of Palmer v. Allen, 7 Cranch’s Rep. 550, 564; Wayman v. 
Southard, 10 Wheat. Rep. 1, and the Bank of the United States v. Hal- 
stead, 10 Wheat. Rep. 51,cited. Boyle v. Zacharie and Turner. 648. 


CASES OVERRULED. 


The case of Patton’s Lessee v. Easton, 1 Wheat. Rep. 276, and Powell’s 
Lessee v. Green, 2 Peters, 240, as to the statute of limitations of Ten- 
nessee, overruled. Green v. The Lessee of Neal. 291. 


CHANCERY AND CHANCERY PRACTICE. 


1. The principle has been well established and generally sanctioned in courts 
of equity, that, by analogy, the statute of limitations is a bar to an equi- 
table right, when at law it would have operated against a grant. Mil- 
ler v. M’Intyre. 61. 

2. At law the statute operates where conflicting titles are adverse in their 
origin, and no-reason is perceived against giving the statute the same 
effect in equity. Ibid. 

3. Where the defectiveness of a deed of conveyance at law was not appa- 
rent on its face, the deed, in a suit between the parties, having been 
declared void; it would be a proper case for a decree that the deed 
should be delivered up on a bill filed for that purpose. Not so when 
the defectiveness was apparent on the face of the deed. Peirsoll and 
others v. Elliott and others. 95. 

4. The court will so modify their decree dismissing a bill filed for a perpe- 
tual injunction, and to have a defective deed delivered up, as to express 


Scant 














INDEX. 783 
CHANCERY AND CHANCERY PRACTICE. 


the principles upon which the bill is dismissed, so as not to prejudice 
the complainants. Ibid. 

5. As to the allowance of costs on a bill filed for an injunction, &e.° did. 

6. A decree of a specific performance of a contract to purchase a tract of 
land refused, in consequence of delay and a defect of title. Watts v. 
Waddle. 389. 

7. The aid of a court of chancery will be given to either party who claims 
specific performance of a contract; if it appear, that in good faith, and 
within the proper time, he has performed the obligations which devolved 
upon him. Ibid. 

8. In the argument before the court a new ground of relief was assumed, 
which had not been made in the circuit court; that if the court should 
not decree a specific performance of the contract to purchase the land, 
yet as the purchaser had been in possession thereof, the complainants 
are entitled to a decree for the rents and profits of the land while he 
was in possession. By the court: there is no rule of court or principle 
of law which prevents the complainants from assuming a ground in this 
court which was not suggested in the court below; but such a course 
may be productive of much inconvenience and some expense. Ibid. 

9. Although there is no specific prayer in the bill to be paid the rents and 
profits, yet the court think, that under the general prayer, this relief 
may be granted. Under this prayer, only relief may be given for which 
a basis is laid in the bill. In this case the possession of the land by the 
defendants is alleged, and the demand for rents and profits would result 
from this fact. There is no pretence that this demand was taken into 
view in the action at law. As it consisted of unliquidated damages, it 
was not a proper subject for an offset. Ibid. 

10, The acts of Maryland regulating the proceedings on injunctions and 
other chancery proceedings, and giving certain effects to them in courts 
of law, are of no force in relation to the courts of the United States. 
The chancery jurisdiction given by the constitution and laws of the 
United States, is the same in all the states of the union, and the rule of 
decision is the same in all. In the exercise of that jurisdiction the 
courts of the United States are not governed by the state practice, but 
the act of congress of 1792, chap. 36, has provided that the modes of 
proceeding in equity suits shall be according to the principles, rules 
and usages which belong to courts of equity, as contradistinguished 
from courts of law. And the settled doctrine of this court is, that the 
remedies in equity are to be administered, not according to the state 
practice, but according to the practice of courts of equity in the parent 
country, as contradistinguished from courts of law; subject, of course, 
to the provisions of the acts of congress, and to such alterations and 
rules as in the exercise of the powers delegated by those acts, the 
courts of the United States may from time to time prescribe. Boyle v. 
Zacharie and Turner. 648. 





CHEROKEE INDIANS. 


1. The act of the legislature of Georgia, passed 22d of December 1830, en- 
titled “« an act to prevent the exercise of assumed and arbitrary power by 
all persons under pretext of authority from the Cherokee Indians,’ &c. 
is void. Worcester v. The State of Georgia. 515. 
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2. The act of 22d Decembei 1830, and the act passed by the legislature of 


Georgia, passed on the 19th December 1829, entitled “ an act to add 
the territory lying within the chattered limits of Georgia, and now in 
the occupancy of the Cherokee Indians, to the counties of Carroll, De 
Kalb, Gwinnett, Hal! and Habersham, and to extend the laws of this 
state over the same, and to annul all laws and ordinances made by the 
Cherokee nation of Indians, and to provide for the compensation of offi- 
cers serving legal process in the said territory, and to regulate the tes- 
timeny of Indians, and to repeal the ninth section of the act of 1828 
upon this subject,” interfere forcibly with the relations established be- 
tween the United States and the Cherokee nation, the regulation of 
which, according to the settled principles of our constitution, is com- 
initted exclusively to the government of the union. They are in direct 
hostility with treaties, repeated in a succession of years, which mark 
out the boundary that separates the Cherokee country from Georgia ; 
guaranty to them all the land within their boundary; solemnly pledge 
the faith of the United States to restrain their citizens from trespassing 
on it; and recognize the pre-existing power of the nation to govern 
itself. They are in equal hostility with the acts of congress for regu- 
lating this intercourse and giving effect to the treaties. Ibid. 


3. The forcible seizure and abduction of the plaintiffin error, who was resid- 


ing in the Cherokee nation, with its permission, and by authority of the 
president of the United States, is a violation of the acts which authorise 
the chief magistrate to exercise this authority. Ibid. 


4. The Cherokee nation is a distinct community, occupying its own terri- 


tory, with boundaries accurately described, in which the laws of Georgia 
can have no force, and which the citizens of Georgia have no right to 
enter; but with the assent of the Cherokees themselves, or in conformity 
with treaties, and with the acts of congress. The whole intercourse 
between the United States and this nation, is, by our constitution and 
laws, vested in the government of the United States. Ibid. 


COLLECTORS OF THE CUSTOMS. 


Penalties and forfeitures. 


CONSTITUTIONALITY OF STATE LAWS. 


1. Cherokee Indians. 
2. The plaintiff in error was seized and forcibly carried away, while under 





guardianship of treaties guarantying the country in which he resided 
and taking it under the protection of the United States. He was seized 
while performing, under the sanction of the chief magistrate of the 
union, those duties which the humane policy adopted by congress had 
recommended. He was apprehended, tried, and condemned, under 
colour of a law which has been shown to be repugnant to the constitu- 
tion, laws, and treaties of the United States. Had a judgment, liable 
to the same objections, been rendered for property, none would question 
the jurisdiction of this court. It cannot be less clear when the judg- 
ment affects personal liberty, and inflicts disgraceful punishment; if pun- 
ishment could disgrace when inflicted on innocence. The plaintiff in 
error is not less interested in the operation of this unconstitutional law 
than if it affected his property. He is not less entitled to the protec- 
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tion of the constitution, laws, and treaties of his country. Worcester 
v. The State of Georgia. 515. 

3. The effect of a discharge under an insolvent law of a state, is at rest; so 
far as it depends on the antecedent decisions made by this court. The 
ultimate opinion delivered by Mr Justice Johnson, in the case of Ogden 
v. Saunders, 12 Wheat. 213, 258, was concurred in and adopted by the 
three judges who were in the minority on the general question of the 
constitutionality of state insolvent laws. So far thea as decisions upon 
the subject of state insolvent laws have been made by this court, they 


are to be deemed final and conclusive. Boyle v. Zacharie and Tur- 
ner. 348. 


CONSTRUCTION OF STATE LAWS. 


1. Construction of the act of the legislature of Kentucky, passed in 1796, 
respecting conveyances. Lessee of Sicard v. Davis et al. 124. 

2. Construction of the statute of limitations of Kentucky relative to adverse 
possession of land. Jbid. 

3. Construction of the statute cf limitations of Maine. Spring and others 
v. Gray’s Executors. 151. 

4. Construction of the act of the legislature of North Carolina, concerning 
the registration of deeds, passed in 1715. Rossv. M’Lung. 283. 

5. The questions which grow out of the language of this act, so far as they 
have been settled by judicial decisions, cannot be disturbed by this 
court. Whatever might have been their opinion in this case had it re- 
mained open for consideration; the peace of society, and the security of 
titles require that the court should conform to the construction which 
has been made in the courts of the state; if it can discover what that 
constructionis. Ibid. 

6. Construction of the statute of limitations of Tennessee respecting land 
titles. Greenv. Weal. 291. 

7. Construction of the act of the legislature of Virginia, entitled “ an act 
for the locating and surveying the one hundred and fifty thousand acres 
of land granted by a resolution of the assembly to George Rogers Clark, 
and the officers and soldiers who assisted in the reduction of the British 
post in the Illinois,”” passed on the 18th of Octcber 1790; of the act of 
1783 entitled “an act for surveying and apportioning the lands granted 
to the Illinois regiment, and establishing a town within the grant;” and 
also of the act entitled “ an act to amend an act entitled an act for sur- 
veying and apportioning the lands granted to the Illinois regiment, and 
establishing a town within the grant,” passed in 1790. Hughsv. The 
Trustees of Clarksville. 369. 

8. Construction of the act of the legislature of Virginia, passed in December 
1783, ceding the territory north-west of the river Ohio to the United 
States; and of the deed of cession of the same territory, executed on 
the Ist of March 1784. Ibid. 


CONSTRUCTION OF STATUTES. 


1. The legislature must be presumed to use words in their known and ordi- 
nary signification, unless that sense be repelled by the context. “ The 
common law” is constantly used in contradistinction to the statute law. 
Lessee of Levy v. M’Cartee. 102. 


Vout. VI.—4 Y 
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2. This court have uniformly adopted the decisions of the state tribunals, 


respectively, in the construction of their statutes. This has been done 
as a inatter of principle, in all eases where the decision of a state court 
has become a rule of property. Greenv. Veal. 291. 


3. In a great majority of the causes brought before the federal tribunals, 


they are called on to enforce the taws of the states. The rights of par- 
ties are determined under these laws; and it would be a strange perver- 
sion of principle if the judicial exposition of these laws by the state 
tribunals, should be disregarded. These expositions constitute the law 
and fix the rule of property. Rights are acquired under this rule; and 
it regulates all the transactions which come within its scope. Ibid. 


4. On all questions arising under the constitution and laws of the union, this 


court may exercise a revising power; and its decisions are final and 
obligatory on all other judicial tribunals, state as well as federal. A 
state tribunal has a right to examine any such questions, and to deter- 
mine thereon: but its decision must conform to that of the supreme 
court, or the corrective power may be exercised. But the ease is very 
different when the question arises under a local law. The decision of 
this question by the highest tribunal of a state, should be considered as 
final by this court; not because the state tribunal in such a case has 
any power to bind this court; but because, in the language of the court 
in the case of Shelby et al. v. Guy, 11 Wheat. 361, “a fixed and re- 
eeived construction by a state in its own courts, makes a part of the 
statute law.” Ibid. 


5. If the construction of the highest judicial tribunal of a state forms a part 


of the statute law, as much as an enactment by the legislature, how 
can this court make a distinction between them? There could be no 
hesitation in so modifying our decisions as to conform to any legislative 
alteration in a statute; and why should not the same rule apply where 
the judicial branch of the state government, in the exercise of its ac- 
knowledged functions, should, by construction, give a different effect 
to a statute from what had at first been given toit. The charge of in- 
consistency might be made with more force and propriety against the 
federal tribunals for a disregard of this rule, than by conforming to it. 
They profess to be bound by the local law, and yet they reject the ex- 
position of that law which forms a part of it. It is no answer to this 
objection that a different exposition was formerly given to the act which 
was adopted by the federal court. The inquiry is, what is the settled 
law of the state, at the time the decision is made. This constitutes the 
rule of property within the state, by which the rights of litigant parties 
must be determined. Jbid. 


6. As the federal tribunals profess to be governed by this rule, they cannot 


act inconsistently by enforcing it. If they change their Jecision, it is 


because the rule on which the decision was founded, has been changed. 
Ibid. 


CONSTRUCTION OF STATUTES OF THE UNITED 


STATES. 


1. Construction of the third section of the act of congress entitled ‘‘ an act 





more effectually to provide for the punishment of certain crimes against 


the United States, and for other purposes,” passed March 3, 1825. The 
United States vy. Paul. 141. 
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2. Construction of the third section of the act passed April 20, 1818, to pro- 
hibit violations of the neutrality of the United States, Zhe United 
States v. Quincy. 445. 

3. Indictment under the third section of the act for the punishment of cer- _ 
tain crimes against the United States, &c. passed April 20,1818. The 
indictment charged the defendant with being knowingly concerned in 
the fitting out, in the port of Baltimore, a vessel, with intent to employ 
her in the service of a foreign ‘‘ people,” the United Provinces of 
Buenos Ayres; against the subjects of the emperor of Brazil, with whom 
the United States were at peace. The vessel went from Baltimore to 
St Thomas, and was there fully armed. She afterwards cruised under 
the Buenos Ayrean flag. To bring the defendant within the words of 
the act, it is not necessary to charge him with being concerned in fit- 
ting out and arming the vessel; the words of the act are “ fitting out 
or arming.” Either will constitute the offence. It is sufficient if the 
indictment charges the offence in the words of the act. Jbid. 

4. It is true, that with respect to those who have been denominated at the 
bar the chief actors, the law would seem to make it necessary that they 
should be charged with fitting out and arming. The words may re- 
quire that both shall concur; and the vessel be put in a condition to 
commit hostilities in order to bring her within the law; but an attempt 
to fit out and arm is made an offence. This is certainly doing some- 
thing short of a complete fitting out and arming. bid. 

5. To attempt to do ansact does not, either in law or in common parlance, 
imply a completion of the act, or any definite progress towards it. Any 
effort or endeavour to effect it, will satisfy the terms of the law. It is 
not necessary that the vessel, when she left Baltimore for St Thomas, 
and during the voyage from Baltimore to St Thomas, was armed, or in 
a condition to commit hostilities, in order to find the defendant guilty 
of the offence charged in the indictment. Ibid. 

6. The defence consists, principally, in the intention with which the prepa- 
rations to commit hostilities were made. These preparations, according 
to the very terms of the act, must be made within the limits of the 
United States; and it is equally necessary that the intention with respect 
to the employment of the vessel, should be formed before she leaves 
the United States. And this must be a fixed intention; not conditional 
or contingent, depending on some future arrangements, This intention 
is a question belonging exclusively to the jury to decide. It is the 
material point, on which the legality or criminality of the act must turn; 
and decides whether the adventure is of a commercial or warlike cha- 
racter. Ibid. 

7. The law does not prohibit armed vessels belonging to citizens of the 
United States from sailing out of our ports: it only requires the owners 
to give security that such vessels shall not be employed by them to 
commit hostilities against foreign powers at peace with the United 
States. Ibid. 

8. The collectors are not authorised to detain vessels, although manifestly 
built for warlike purposes, and about to depart from the United States; 
unless circumstances shall render it probable that such vessels are in- 
tended to be employed by the owners to commit hostilities against 
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some foreign power at peace with the United States. All the latitude, 
therefore, necessary for commercial purposes is given to our citizens: 
and they are restrained only from such acts as are calculated to involve 
the country in war. Jbid. 


9. If the defendant was knowingly concerned in fitting out the vessel within 


the United States, with intent that she should be employed to commit 
hostilities against a state, or prince, or people, at peace with the United 
States; that intention being defeated by what might afterwards take 
place in the West Indies, would not purge the offence, which was pre- 
viously consummated. It is not necessary that the design or intention 
should be carried into execution, in order to constitute the offence. 
Ibid. 


10. The indictment charges that the defendant was concerned in fitting out 


the Bolivar with intent that she should be employed in the service of a 
foreign people; that is to say, in the service of the United Provinces of 
Rio de la Plata. It was in evidence, that the United Provinces of Rio 
de la Plata had been regularly acknowledged as an independent nation 
by the executive department of the government of the United States, 
before the year 1827. It was argued that the word people is not ap- 
plicable to that nation or power. By the court: the objection is one 
purely technical, and we think not well founded. The word “ people,” 
as here used, is merely descriptive of the power in whose service the 
vessel was intended to be employed: and itis one of the denomina- 
tions applied by the act of congress to a foreign power. J bid. 


11. Upon the true interpretation of the provision in the sixty-fifih section of 


the duty collection act of 1799, ch. 128, relative to granting judgment 
on motion in suits on bonds to the United States for duties, the legis!a- 
ture intended no more than to interdict the party from an imparlance, 
or any other means or contrivances for mere delay. He should not, 
by sham pleadings, or other pretended defences, be allowed to avail 
himself of a postponement of the judgment, to the injury of the go- 
vernment, or in fraud of his obligation to make a punctual payment of 
the duties, when they had become due. There is no reason to suppose 
that the legislature meant to bar the party from any good defence 
against the suit founded upon real and substantial merits. And such an 
intention ought not, in common justice, to be presumed without the 
most express declarations. Ex parte Davenport. 661. 


12. The language of the sixty-fifth section neither requires nor justifies any 


138. 


14. 


such interpretation. It merely requires that judgment should be ren- 
dered at the return term, unless delay shall be indispensable for the ob- 
tainment of justice. Ibid. 

Construction of the act of congress of 2 March 1805, entitled ‘an act 
for ascertaining and adjusting the titles and claims to land within the 
territory of Orleans and the district of Louisiana,” passed March 2, 1805; 
and of the fourth section of an act respecting claims of land in the terri- 
tories of Orleans and Louisiana,” passed March 3, 1807. Strother v. 
Lucas. 763. 

The grant of the king of Spain to F. M. Arredondo and son, for land at 
Alachua in Florida, gave a valid title to these claimants under the grant, 
according to the stipulations of the treaty between the United States 
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and Spain of 1819, the laws of nations, of the United States and of Spain. 
The United States v. Arredondoand others. 691. 

15. Construction of the treaty with Spain of 1819, relative to grants of lands 
in the territory of Florida; and of the several acts of congress, passed for 
the adjustment of private claims to land within that territory. Ibid. 

16. Virginia military reservation of lands in Ohio. 


CONSULS OF FOREIGN GOVERNMENTS. 


Jurisdiction, 4. 


COSTS. 


Jurisdiction, 2. 


COURTS. 


No court is bound, at the mere instance of the party, to repeat over to the 
jury the same substantial proposition of law, in every variety of form, 
which the ingenuity of counsel may suggest. It is sufficient if it is once 


laid down, in an intelligible and unexceptionable manner. Kelly v. 
Jackson et al. 622. 


CRIMES ACT OF THE UNITED STATES. 
The third section of the act of congress, entitled “an act more effectually to 
provide for the punishment of certain crimes against the United States, 
and for other purposes,” passed March 8, 1825, is to be limited to the 


laws of the several states in force at the time of its enactment. T'he 
inited States v. Paul. 141. 


CRIMES AGAINST THE UNITED STATES. 
Construction of the act of congress, passed April 20, 1818, relative to acts 


which may operate to violate the neutrality of the United States. The 
United States v. Quincy. 446. 


DAMAGES. ° 


Where a case was not one for vindictive or exemplary damages, the charge of 
the court to the jury was, that the plaintiffs were entitled to recover 
such damages as they had proved themselves entitled to, on account of 
the actual injury sustained by the seizure and detention of the goods. 
And in ascertaining what these damages were, the court directed them, 
that the plaintiffs had a right to recover the value of the goods (teas) at 
the time of the levy, with interest from the expiration of the usual credit 
on extensive sales. This was in conformity to the decision of this court 
in the case of Conard v. Nicoll, 4 Peters’s Reports, 291. Conard v. 
The Pacific Insurance Company. 262. 


DEDICATION OF LAND TO PUBLIC USES. 

1. The equitable owners of a tract of land on the river Ohio (the legal title 
to which was granted to John Cleves Symmes, from whom they had 
purchased the land before the emanation of the patent from the United 
States) proceeded in January 1789 to lay out on part of the said tract 
a town, now the city of Cincinnati. A plan was made and approved of 
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by al! the equitable proprietors, and according to which the ground 
lying between Front street and the river was set apart asa common, for 
the use and benefit of the town forever, reserving only the right of a 
ferry; and no Jots were laid out on the land thus dedicated as a common. 
Afterwards, the legal title to the lands became vested in the plaintiff in 
this ejectment, who, under the same, sought to recover the premises so 
dedicated to public uses. Held: that the right of the public to use the 
common in Cincinnati must rest on the same principles as the right to 
use the streets; and that the dedication made when the town was laid 
out, gave a valid and indefeasible title to the city of Cincinnati. City 
of Cincinnati v. White. 431. 

2. Dedications of land for public purposes have frequently come under the 
consideration of this court; and the objections which have been raised 
against their validity, have been, the want of a grantee competent to 
take the title; applying to them the same rule which prevails in private 
grants, that there must be a grantee as well as a grantor. But that is 
not the lightin which this court has considered such dedications for 
public use. The law applies to them rules adapted to the nature and 
circumstances of the case, and to carry into execution the intention and 
object of the grantor, and secure to the public the benefit held out and 
expected to be derived from and enjoyed by the dedication. bid. 

3. There is no particular form or ceremony necessary in the dedication of 
land to public use. All that is required is the assent of the owner of the 
land, and the fact of its being used for public purposes intended by the 
appropriation, Ibid. 

4. Although the dedications of land for charitable and religious purposes, 
which it is admitted are valid without any grantee to whom the fee could 
be conveyed, are the cases which most frequently occur, and are to be 
found in the books; it is not perceived how any well grounded distinction 
can be made between such cases, and the case of a dedication of land 
for the use of the city of Cincinnati. The same necessity exists in the 
one case asin the other, for the purpose of effecting the object intended. 
The principle, if well founded in the law, must have a general applica- 
tion to all appropriations and dedications for public ‘uses, when there is 
no grantee in esse to take the fee. But this forms an exception to the 
rule applicable to private grants, and grows out of the necessity of the 
case. Ibid. 

5. In this class of cases there may be instances where, contrary to the ge- 
neral rule, a fee may remain in abeyance until there is a grantee capable 
of taking, when the object and purpose of the appropriation look to a 
future grantee in which the feeis to vest. But the validity of the dedi- 
cation does not depend on this: it will preclude the party making the 
appropriation from reasserting any right over the land; at all events, so 
long as it remains in public use, although there may never arise any 
grantee capable of taking the fee. bid. 

6. The doctrine of the law relative to the appropriation of land for public 
highways was applied to a public spring of water for public use, in the 
case of M’Connell v. The Trustees of the town of Lexington, 12 Wheat. 
582. Ibid. 

7. All public dedications must be considered with reference to the use for 
which they are made; and streets in a town or city may require a more 
enlarged use of the land in order to carry into effect the purposes in- 
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tended, than may be necessary in an appropriation for a highway in the 
country. But the principle, so far as respects the right of the original 
owner to disturb the use, must rest on the same ground in both cases; 
and applies equally to the dedication of the common as to the streets, 
This was for the public use, and the convenience and accommodation 
of the inhabitants of Cincinnati; and doubtless greatly enhanced the 
value of the private property adjoining the common, and thereby compen- 
sated the owners for the land thus thrown out as public ground. Ibid. 

8. After being thus set apart for public use, and enjoyed as such, and 
private and individual rights acquired with reference to it, the law con- 
siders it in the nature of an estoppel in pais, which precludes the original 
owner from revoking such dedication. It is a violation of good faith to 
the public, and to those who have acquired private property with a view 
to the enjoyment of the use thus publicly granted. Ibid. 

9. 1f the ground in controversy in the ejectment had been dedicated for a 
particular purpose, and the city authorities had appropriated it to an en- 
tirely different purpose, it might afford ground for the interference of a 
court of chancery to compel a specific execution of the trust, by re- 
straining the corporation, or by causing the removal of obstructions. 
But even in such a case, the property dedicated would not revert to the 
original owner. The use would still remain in the public, limited only 
by the conditions imposed in the grant. Barclay and others v. How- 
ell’s Lessee. 498. 

10. In some cases a dedication of property to public use; as for instance a 
street or public road, where the public has enjoyed the unmolested 
use of it for six or seven years; has been deemed sufficient for dedica- 
tion. Ibid. 


DEEDS. 


1. Proof of the hand-writing of a deed, added to its being in the possession 
of the grantee, is prima facie evidence that it was sealed and delivered. 
The evidence to establish the contents of a lost deed is the same as 
that required in the case of a lost bond. Lessee of Sicard v. Davis. 
124. 

2. What should be considered proof of the loss of a deed to entitle a party to 
read a copy inevidence. Ibid. 

3. In the probate of deeds, the court has a special limited jurisdiction; and 
the record should state facts which show its jurisdiction in the particular 
case. If this rule be disregarded, every deed admitted to record, on 
whatever evidence, must be considered as regularly admitted. Ross v. 
M Lung. 283. 

4. A deed which conveyed a large number of lots in the city of Washington, 
contained an exception from the operation of the conveyance of certain 
lots, the title to which was derived from certain conveyances which were 
specially referred to in the exception. In an ejectment for one of the 
lots mentioned in one of the conveyances referred to in the exception: 
it was held that this-exception is valid: and that the burthen of proof to 
show that the lot for which the ejectment is brought is within the ex- 
ception, is not upon the plaintiff in the action. That in many cases the 
burthen of proof is on the parry within whose peculiar knowledge and 
means of information the fact lies, is admitted. But this rule is far from 
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being universal, and has many qualifications upon its application. 
Greenleaf’s Lessee v. Birth. 302. 


DEMURRER. 


1. A demurrer is an answer in law to the bill, though not, in a technical 
sense, an answer according to the common language of practice. The 


State cf New Jersey v. The People of the State of New York. 328. 
2. Appearance. 


DESCENT. 


1. Descents are, as is well known, of two sorts, lineal, as from father to son, 
or grandfather to son or grandson; and collateral, as from brother to 
brother, and cousin to cousin, &c. They are also distinguished into me- 
diate and immediate. But here the terms are susceptible of different 
interpretations; which circumstance has introduced some confusion into 
legal discussions, since different judges have used them in different 
senses. A descent may be said to be mediate or immediate, in regard 
to the mediate or immediate descent of the estate or right; or it may 
be said to be mediate or immediate, in regard to the mediateness or im- 
mediateness of the pedigree or degrees of consanguinity. Thus a 
descent from the grandfather, who dies in possession, to the grandchild, 
the father being then dead; or from the uncle to the nephew, the bro- 
ther being dead; is in law an immediate descent, although the one is 
collateral and the other lineal; for the heir is in the per, and not in the 
per and cui. On the other hand, with reference to the line of pedigree 
or consanguinity, a descent is often said to be immediate, when the an- 
cestor from whoun the party derives his blood is immediate and without 
any intervening link or degree; and mediate when the kindred is derived 
from him, mediante altero, another ancestor intervening between them. 
Lessee of Levy v. M’Cartee. 102. 

2. Alien and alienage. 


DUTIES ON MERCHANDIZE. 


In point of fact, no duties, as such, can legally accrue upon the importation 
of prohibited goods. They are not entitled to entry at the custom 
house, or to be bonded. M’Lane v. The United States. 404. 


DUTIES, COLLECTION OF. 


There is no impossibility or impracticability in courts making such rules 
in relation to the filing of the pleadings, and the joining of issues, in ac- 
tions for duties on merchandize, as will enable the causes to be heard 
and tried upon the merits, and a verdict found at the return term of the 
court. Ex parte Davenport. 661. 


EJECTMENT. 


1. A count in a declaration in ejectment, on a demise from a different party, 
asserting a different title, is not distinguishable, so far as respects the 
statute of limitations, from a new action. Sicard v. Davis. 124. 

2. In an ejectment for a tract of land, where the property sued for is described 
by metes and bounds, the jury may find a verdict for part of the land, de- 
scribing it in their verdict. The jury dono more than their duty, when 
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they find a verdict according to the extent and limits of the title proved 
by the evidence. M’ Arthur v. Porter. 205. 

3. The defendant in an ejectment showed, prima facie, a good title to re- 
cover. The defendant sets up no title in himself, but seeks to maintain 
his possession as a mere intruder, by setting up a title in third persons, 
with whom he has no privity. In such a case it is incumbent upon the 
party setting up the defence, to estadlish the existence of such an out- 
standing title, beyond all controversy. It is not sufficient for him to 
show that there may possibly be such a title. If he leaves it in doubt, 
that is enough for the plaintiff. He has a right to stand upon his prima 
facie good title; and he is not bound to furnish any evidence to assist 
the defence. It is not incumbent on him, negatively, to establish the 
non-existence of such an outstanding title; it is the duty of the defend- 
ant to make its existence certain. Greenleaf’s Lessee v. Birth. 302. 

4. If the mere naked fee is in the plaintiff in an ejectment, it does not follow 
he can recover possession of the land in his action. City of Cincinnati 
v. White. 431. 

5. The action of ejectment is a possessory action; and the plaintiff, to en- 
title himself to recover, must have the right of possession: whatever 
takes away the right of possession, will deprive him of the remedy by 
ejectment. Ibid. 

6. Formerly it was necessary to describe the premises for which an action 
of ejectment was brought with great accuracy; but far less certainty is 
required in modern practice. All the authorities say that the general 
description is good. The lessor of the plaintiff, on a lease for a specific 
number of acres, may recover any quantity of less amount. Barclay 
and others v. Howell’s Lessee. 498. 

7. It was-objected that the claim of the plaintiff in error, which was for two 
arpens of land adjoining the city of St Louis, Missouri, was, from his 
own showing, no more than an equitable right, for which an action of 
ejectment would not lie. There is in the state of Missouri, an act of 
the legislature regulating the action of ejectment, and enumerating va- 
rious classes of cases of claims to lands where the action will lie, among 
which is a claim under any French or Spanish grant warrant, or order of 
survey, which, prior to the 10th of March 1804, had been surveyed by 
proper authority, under the French or Spanish governments, and re- 
corded according to the custom and usages of the country. This would 
seem broad enough to embrace the claim in question, and authorise 
the right to be tried in an action of ejectment. Quere, if under this 
law, an ejectment could be maintained on an equitable title in the courts 
of the United States, in the state of Missouri. Strother v. Lucas. 
763. 


ENTRY OF LAND. 


1. If an entry be made under a grant, and there is no adverse possession, the 
entry will be limited only by the grant, unless the contrary appear 
Miller v. M’Intyre, 61. 

2. An entry of land in Ohio, in the name of a person who was dead when 
the same was made, isa nullity. M’Donald’s Heirs v. Smalley and 
others. 261. 

8. An entry of land in a county which was afterwards divided, does not, after 
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the division, authorise a survey in the original county, if the land falls 
within the new county. Boardman and others v. The Lessees of Reed 
and Ford et al. 328. 


ERROR. 

1. On the trial of a suit in the district court of the United States for the 
eastern district of Louisiana, one of the defendants took a separate de- 
fence; and he afterwards prosecuted a writ of error to this court, with- 
out joining the other two defendants in the writ. The other defendants 
also issued a separate writ of error; and the plaintiffs in error in each 
writ gave several appeal bonds. The court overruled a motion to dis- 
miss the cause: the ground of the motion being, that but one writ of 
error could be sued out, and that all the defendants should have united 
inthesame. Cozrand Dick v. The United States. 172. 

2. A writ of error will not lie to the circuit court of the United States, to re- 
vise its decision in refusing to grant a writ of venditioni exponas, issued 
on a judgment obtained in that court. A writ of error does not lie in 
such a case. Boyle v. Zacharieand Turner. 648. 

3. All motions to quash executions are addressed to the sound discretion of 
the court, and as a summary relief which the court is not compellable 
to allow. The party is deprived of no right by the refusal; and he is at 
full liberty to redress his grievance by writ of error, or audita querela, or 
other remedy known to the common law. The refusal to quash, is not, 
in the sense of the common law, a judgment, much less a final judgment. 
It is a mere interlocutory order. Even at common law, error only lies 
from a final judgment; and by the express provisions of the judiciary 
act of 1789, a writ of error lies to this court only in cases of final judg- 
ments. Ibid. 

4. Judgment, 3. 


ESTOPPEL. 


1. The general rule of law is, that a recital of one deed in another, binds 
the parties and those who claim under them by matters subsequent. 
Technically speaking, such a recital operates as an estoppel, which 
works on the interest in the land, and binds parties and privies; privies 
in blood, privies in estate, and privies in law. Crane v. Morris’s Les- 
see. 598. 

2. If the recital of a lease in a deed of release be admitted to be good evi- 
dence of the execution of the lease, it must be good evidence of the 
very lease stated in the recital, and of the contents, so far as they are 
stated therein; for they constitute its identity. Ibid. 


EVIDENCE. 


1. A party to a negotiable instrument shall not be permitted by his own tes- 
timony to invalidate it. The Bank of the United States v. Dunn. 51. 

2. When parol evidence may be admitted to explain a written instrument. 
Ibid. 

3. It is competent to prove by parol that a guarantor signed his name in 
blank on the back of a promissory note, and authorised another to write 
a sufficient guarantee over it. Jbid. 

4. The principles which have been established by the courts relative to the 
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admission of treasury transcripts in evidence, in suits by the United 
States against public officers. Cox and Dick v. The United States. 
172. 

5. A paper certified by the secretary of state of Rhode Island, and by the 
governor, under the seal of the state, stating that certain laws were 
passed by the legislature of that state, and that certain matters were = 
cognizable by the general assembly of Rhode Island, and of the prac- 
tice of the assembly of Rhode Island in cases of a particular description; 
is not evidence on the argument of a cause before this court. Usage 
and custom should be proved in the circuit court on the trial of the case 
in which it may be referred to; and evidence of the same is not admisse 
ible in this court, if not found in the record. Leland and others v. 
Wilkinson. 317. 

6. A certificate from the secretary of state of the state of Rhode Island, also 
certified by the governor under the seal of the state, was offered to 
prove that certain proceedings have been had at different times in the 
legislature of Rhode Island on private petitions, relative to the adminis- 
tration and sale of the estates of deceased persons for the payment of 
their debts; and that there have been certain usages and proceedings 
in the legislature of that state in regard to the same. By the court: the 
public laws of a state may, without question, be read in this court, and 
the exercise of any authority which they contain may be derived histo- 
tically from them. But private laws, and special proceedings of this 
character, are governed by a different rule. They are matters of fact, 
to be proved as such in the ordinary manner. This court cannot go into 
an inquiry as to the existence of such facts upon a writ of error, if they 
are not found in the record. Ibid. 

7. A witness cannot be admitted to prove what was said by a witness who 
is dead, relative to a conversation on a former trial between the plain- 
tiff and some of the defendants. As the evidence was not given be- 
tween the same parties, it could only be received as hearsay. Board- 
man and others v. The Lessees of Reed and Ford and others. 328. 

8. That boundaries may be proved by hearsay testimony, is a rule well set- 
tled, and the necessity or propriety of which is not now questioned. 
Some difference of opinion may exist as to the application of this rule, 
but there is none as to its legal force. Ibid. 

9. Landmarks are frequently found of perishable materials, which pass away 
with the generation in which they are made. By the improvement of 
the country, and from other causes, they are often destroyed. It is 
therefore important in many cases, that hearsay or reputation should be 
received to establish ancient boundaries. But such testimony must be 
pertinent and material to the issue between the parties. If it have no * 
relation to the subject, or if it refer to a fact which is immaterial to the 
point of inquiry, it ought not to be admitted. bid. 

10. The meaning of the parties to written instruments must be ascertained 
by the tenor of the writing, and not by looking at a part of it; and ifa 
latent ambiguity arises from the language used, it may be explained by 
parol. Ibid. 

11. Secondary evidence to prove the contents of a commission issued to a 
Buenos Ayrean privateer, the vessel having been fitted out in Balti- 
more, may be given, after proof has been made of the fitting out of the 
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vessel, of her having cruised under the commission and made prizes of 
vessels belonging to the emperor of Brazil, then at war with Buenos 
Ayres; and also after it had been proved that the persons who had used 
the commission had been indicted for so doing, and could not be found. 
The United States v. Reyburn. 352. 

The evidence falls within the rule, that where the non production of the 
written instrument is satisfactorily accounted for, satisfactory evidence 
of its existence and contents may be shown. This is a general rule of 
evidence applicable to criminal as well as to civil suits: and a contrary 
rule not only might, but probably would render the law entirely nuga- 
tory; for the offender would only have to destroy the commission, and 
his escape from punishment would be certain. Ibid. 


13. The rule as to the admission of secondary evidence does not require the 


14. 


15. 


16. 


17, 


18, 


19, 


strongest possible evidence of the matter in dispute; but only that no 
evidence shall be given, which, from the nature of the transaction, sup- 
poses there is better evidence of the fact attainable by the party. It is 
said in the books, that the ground of the rule is a suspicion of fraud; 
and if there is better evidence of the fact which is withheld, a presump- 
tion arises that the party has some secret or sinister motive in not pro- 
ducing it. Rules of evidence are adopted for practical purposes in the 
administration of justice; and must be so applied as to promote the ends 
for which they are designed. Ibid. 
The declarations of a surveyor, authorised by the owner of the land to 
survey and lay out a town, in reference to matters chiefly within the 
scope of his powers, are evidence against the owner of the land and his 
grantees, in an ejectment instituted to recover part of the land in the 
town. Barclay and others v. Howell’s Lessee. 499. 
The declarations of a surveyor which contradict his official return, are 
clearly not evidence: nor ought they to be received, where he has no 
power t6 exercise a discretion, as explanatory of his return, while he is 
still living, and may be examined as a witness. bid. 
The right of the court to decide on the legal effect of a written instru- 
ment, cannot be controverted; but the question of boundary is always a 
matter of fact for the determination of the jury. Ibid. 
The circuit court cannot be called upon when a case is before a jury, 
to decide on the nature and effect of the whole evidence introduced 
in support of the plaintiff’s case, part of which is of a presumptive na- 
ture, and capable of being urged with more or less effect to the jury. 
Crane v. Morris’s Lessee. 598. 
An ejectment for a tract of land was tried upwards of seventy years 
after the date of a lease, recited to have been executed in a deed of 
release of the premises in dispute, but which lease was not produced 
on the trial. Under these circumstances, the lapse of time would alone 
be sufficient to justify a presumption of the due execution and loss of 
the lease, proper to be left to the jury. Ibid. 
The solemn probate of a deed by a witness upon oath before a magis- 
trate, for the purpose of having it recorded, and the certificate of the 
magistrate of its due probate upon such testimony, are certainly enti- 
tled to more weight as evidence, than the mere unexplained proof of 
the hand-writing of a witness after his death. The one affords only a 
presumption of the due execution of the deed, from the mere fact that 
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the signature of the witness is to the attestation clause; the other is a 
deliberate affirmation by the witness, upon oath, before a competent 
tribunal, of the material facts to prove the execution. Jbid. 

20. Whenever evidence is offered to the jury, which is in its nature prima 
facie proof, or presumptive proof, its character, as such, ought not to 
be disregarded: and no court has a right to direct the jury to disregard 
it, or to view it under a different aspect from that in which it is actually 
presented to them. Whatever just influence it may derive from that 
character, the jury have a right to give it; and in regard to the order 
in which they shall consider the evidence in a cause, and the manner 
in which they shall weigh it, the law has submitted it to them to decide 
for themselves; and any interferenee with this right would be an inva- 
sion of their privilege to respond to matters of fact. Ibid. 

21. Prima facie evidence of a fact, is such evidence asin judgment of law is 
sufficient to establish the fact; and if not rebutted, remains sufficient for 
the purpose. The jury are bound to consider it in that light; unless 
they are invested with authority to disregard the rules of evidence, by 
which the liberty and estate of every citizen are guarded and supported. 
No judge would hesitate to set aside their verdict and grant a new trial, 
if, under such circumstances, without any rebutting evidence, they dis- 
regard it. It would be error on their part, which would require the re- 
medial interposition of the court. In a legal sense, then, such prima 
facie evidence, in the absence of all controlling evidence or discredit- 
ing circumstances, becomes conclusive of the fact; that is, it should 
operate upon the minds of the jury as decisive to found their verdict as 
to the fact. Such are understood to be the clear principles of law ou 
this subject. Kelly v. Jackson et al. 622. 

22. It is.a general rule that evidence by comparison of hands is not admiss- 
ible when the witness has had no previous knowledge of the hand-writ- 
ing, but is called upon to testify merely from a comparison of hands, 
There may be cases where, from the antiquity of the writing, it is im- 
possible for any living witness to swear that he ever saw the party write. 
Comparison of hand-writing with documents known to be in his hand- 
writing, has been admitted. But these are extraordimary instances 
arising from the necessity of the case. Strother v. Lucas. 763. 

23. Foreign laws should be proved: the court cannot be charged with know- 
ledge of foreign laws. bid. 


FLORIDA. 


1. The grant of the king of Spain to F. M. Arredondo and son, for land at 
Alachua in Florida, gave a valid title to these claimants under the grant, 
according to the stipulations under the treaty between the United States 
and Spain of 1819, the laws of nations, of the United States, and of 
Spain. The United States v. Arredondo and others. 691. 

2. Construction of the treaty with Spain of 1819, relative to grants of lands 
in the territory of Florida; and of the several acts of congress, passed 
for the adjustment of private claims to land within that territory. Ibid. 


FORFEITURES FOR BREACH OF THE NON-IM- 
PORTATION LAWS. 


Penalties and forfeitures. 
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Georgia, herself, has furnished conclusive evidence that her former opinions 
on the subject of the Indians, concurred with those entertained by her 
sister states, and by the government of the United States. Various 
acts of her legislature have been cited in the argument, including the 
contract of cession made in the year 1802, all tending to prove her ac- 
quiescence in the universal conviction that the Indian nation possessed 
a full right to the lands they occupied, until that right should be extin- 
guished by the United States with their consent: that their territory 
was separated from that of any state within whose chartered limits they 

, might reside, by a boundary line, established by treaties: that, within 
their boundary, they possessed rights with which no state could inter- 
fere: and that the whole power of regulating the intercourse with them 
was vested in the United States. Worcester v. The State of Georgia. 
515. 


HUSBAND AND WIFE. 


That a husband, even before marriage, may, in virtue of the marriage con- 
tract, have inchoate rights in the estate of his wife, which, if the mar- 
riage is consummated, will be protected by a court of equity against any 
antecedent contracts and conveyances secretly made by the wife, in 
fraud of those maiital rights, may be admitted: but they are mere equi- 
ties, and in no just sense constitute any legal or equitable estate in her 
lands or other propeity, antecedent to her marriage. Crane v. Morris’s 
Lessee. 598. 


INDIANS. 


1. The treaties and laws of the United States contemplate the Indian territory 
as completely separated from that of the states; and provide that all in- 
tercourse with them shall be carried on exclusively by the government 
ofthe union. Worcester v. The State of Georgia. 515. 

2. The Indian nations had always been considered as distinct, independent 
political communities, retaining their original natural rights, as the un- 
disputed possessors of the soil, from time immemorial; with the single 
exception of that imposed by irresistible power, which excluded them 
from intercourse with any other European potentate, than the first dis- 
coverer of the coast of the particular region claimed: and this was a 
restriction which those European potentates imposed on themselves, as 
well as on the Indians. The very term “ nation,” so generally applied 
to them, means “ a people distinct from others.” The constitution, by 
declaring treaties already made, as well as those to be made, to be the 
supreme law of the land, has adopted and sanctioned the previous trea- 
ties with the Indian nations, and, consequently, admits their rank among 
those powers who are capable of making treaties. The words “ treaty” 
and “nation” are words of our own language, selected in our diplomatic 
and legislative proceedings, by ourselves; having each a definite and 
well understood meaning. We have applied them to Indians, as we 
have applied them to other nations of the earth. They are applied to 
all in the same sense. Ibid. 


INSOLVENT LAWS OF THE STATES OF THE 
UNION. 


1. The judges of this court, who were in the minority of the court upon the 



































INDEX. 799 


INSOLVENT LAWS OF THE STATES OF THE 
UNION. 


genera! question as to the constitutionality of state insolvent laws, con- 
curred in the opinion of Mr Justice Jonson, in the case of Ogden v. 
Saunders, 12 Wheaton, 213. That opinion is therefore to be deemed 
the opinion of the other judges, who assented to that judgment. What- 
ever principles are established in that opinion, are to be considered no 
longer open for controversy, but the settled law of the court. Boyle v. 
Zacharie et al. 348. 

2. The effect of a discharge under an insolvent law of a state, is at rest; so 
far as it depends on the antecedent decisions made by this court. The 
ultimate opinion delivered by Mr Justice Johnson, in the case of Ogden 
v. Saunders, 12 Wheat. 213, 258, was concurred in and adopted by the 
three judges who were in the minority on the general question of the 
constitutionality of state insolvent laws. So far then as decisions upon 
the subject of state insolvent laws have been made by this court, they 
are to be deemed final and conclusive. Ibid. 635. 


JUDGMENT. 


1. If execution issues under an erroneous judgment, the party who acts 
under it is justified: for the judgment is the act of the court. The 
Bank of the United States v. The Bank of Washington. 8. 

2. As it respects third persons, whatever is done under an erroneous judg- 
ment, while it remains in full force, is valid and binding. J bid. 

3. On the reversal of an erroneous judgment, the law raises an obligation on 
the party to the record who received the benefit of it, to make restitu- 
tion to the other party for what he has lost. Sometimes this is done 
by a writ of restitution, without a scire facias, when the record shows 
the money has been paid; in other cases, a scire facias may be neces- 
sary to ascertain the amount. Ibid. 

4. The petition by which the suit on the bond was instituted states the 
debt to be fifteen thousand five hundred and fifty dollars and eighteen 
cents. The verdict of the jury was for twenty thousand dollars; and 
upon this a judgment was entered up against the estate of two of the 
obligors in the bond, jointly and severally, for twenty thousand dollars, 
and a judgment against two of the legal representatives of one of the 
obligors for ten thousand dollarseach. ‘ Upon no possible ground can 
this judgment be sustained.”” Coz and Dick v. The United States. 172. 


JURISDICTION. 


1. Under the eleventh section of the judiciary act of 1789, the payee and in- 
dorsee of a promissory note drawn in a state of the union, if the 
drawee has removed to another state after the note is drawn, and before 
it is due, may institute a suit on the note in the circuit court of the 
United States; the plaintiff being, at the time the suit is brought, a citi- 
zen of a state other than that of the drawer of the note. Kirkman v. 
Hamilton and others. 20. 

2 The supreme court has no jurisdiction in a case in which the judges of 

, the circuit have divided in opinion upon a motion for a rule to show 
cause why the taxation of the costs of the marshal on an execution 
should not be reversed and corrected. Bank of the United States v. 
Green and others. 26. 

3. It has been settled, that in order to give jurisdiction to this court under 
the twenty-fifth section of the judiciary act, it is not necessary that the 
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record should state, in terms, that an act of congress was in point of fact 
drawn in question. It is sufficient if it appears from the record that an 
act of congress was applicable to the case, and was misconstrued; or 
the decision of the state court was against the privilege or exemption 
specially set up under such statute. Davis v. Packard and others. 41. 


4; In “ the court for the correction of errors in the state of New York, the 


plaintiff in error assigned as error, ina case removed by writ of error 
to that court, that he was at the time the action was brought, and con- 
tinued, consul general in the United States of the king of Saxony, and 
as such, should have been impleaded in some district court of the United 
States, and the supreme court of New York had no jurisdiction in the 
suit. No plea to the jurisdiction was tendered in the case until it was 
before the court of errors; and in that court, the fact that the plaintiff in 
error was consul general of the king of Saxony was not denied. The 
court of errors in their decree say: having examined and fully con- 
sidered the causes assigned for error, they affirm the judgment of the 
supreme court. This was deciding against the privilege set up under 
the act of congress, which declares that the district courts of the United 
States shall have jurisdiction, exclusive of the courts of the several 
states, of all suits against consuls and vice consuls. J bid. 


5. The supreme court have not jurisdiction in a case in which separate de- 


crees have been entered in the eircuit court for the wages of seamen; 
the decree in no one of the cases amounting to two thousand dollars: 
although the amount of the several decrees together exceeded that sum, 
and the seamen in each case claimed under the same contract with the 
owners of the ship. Oliver et al. v. dlexander etal. 143. 


6. It is very clear that no seaman can appeal from the district to the circuit 


court unless his own claim exceeds fifty dollars; nor from the circuit 
to the supreme court unless his claim exceeds two thousand dollars. 
And the same rule applies to the owners or other respondents, who are 
not at liberty to consolidate the distinct demands of each seaman into 
an aggregate, thus making the claims of the whole the matter in dispute: 
but they can appeal only in regard to the demand of a seaman which 
exceeds the sum required by law for that purpose, as a distinct matter 
in dispute. Ibid. 


7. The plaintiff claimed in his declaration the sum of one thousand two hun- 


dred and forty-one dollars, and laid his damages at one thousand dollars: 
a general verdict having been given‘ against him, the matter in dispute 
is the sum he claims, ad quod damoum. The court cannot judicially 
take notice, that by computation it may possibly be made out as matter 
of inference from the plaintiff’s declaration, that the claim may be less 
than one thousand dollars; much less can it take such notice in a case 
where the plaintiff might be allowed interest by a jury, so as to swell 
the claim beyond one thousand dollars. Scott v. Lunt’s ddministra- 
tor. 349. 


8. A writ of error was issued to ‘‘the judges of the superior court for the 


county of Gwinnett in the state of Georgia,” commanding them to 
send to the supreme court of the United States, the record and proceed- 
ings in the said superior court of the county of Gwinnett, between the 
state of Georgia, plaintiff, and Samuel A. Worcester, defendant, on an 
indictment in that court. The record of the court of Gwinnett was re- 
turned, certified by the clerk of the court, and was also authenticated 
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by the seal of the court. It was returned with, and annexed to, a writ 
of error issued in regular form, the citation being signed by one of the 
associate justices of the supreme court, and served on the governor 
and attorney-general of the state more than thirty days before the com- 
mencement of the term to which the writ of error was returnable. By 
the court: the judicial act, so far as it prescribes the mode of progeed- 
ing, appears to have been literally pursued. In February 1797, rate 
was made on this subject, in the following words: “it is ordered by 
the court, that the clerk of the court to which any writ of error shall be 
directed, may make return of the same by transmitting a true copy of 
the record, and of all proceedings in the same, under his hand and the 
seal of the court.” This has been done. But the signature of the 
judge has not been added to that of the clerk. The law does not re- 
quire it. The rule does not require it. Worcester vy. The State of 
Georgia. 515. 

9. The plaintiff in error was indicted in the supreme court for the county of 
Gwinnett, in the state of Georgia, “ for residing, on the 15th July 1831, 
in that part of the Cherokee nation attached by the laws of the state of 
Georgia to that county, without a license or permit from the governor 
of the state, or frem any one authorized to grant it, and without having 
taken the oath to support and defend the constitution and laws of the 
state of Georgia, and uprightly to demean himself as a citizen thereof, 
contrary to the laws of the said state.” To this indictment he pleaded 
that he was, on the 15th July 1831, in the Cherokee nation, out of the 
jurisdiction of the court of Gwinnett county; that he was a citizen of 
Vermont, and entered the Cherokee nation as a missionary under the 
authority of the president of the United States, and has not been re- 
quired by him to leave it, and that with the permission and approval of 
the Cherokee nation, he was engaged in preaching the gospel: that the 
state of Georgia ought not to maintain the prosecution, as several trea- 
ties had been entered into by the United States with the Cherokee 
nation, by which that nation was acknowledged to be a sovereign na- 
tion, and by which the territory occupied by them was guarantied to 
them by the United States; and that the laws of Georgia, under which 
the plaintiff in error was indicted, are repugnant to the treaties, and un- 
constitutional and void, and also that they are repugnant to the act of 
congress of March 1802, entitled “an act to regulate trade and inter- 
course with the Indian tribes.” The superior court of Gwinnett over- 
ruled the plea, and the plaintiff in error was tried and convicted, and 
sentenced “to hard labour in the penitentiary for four years.” Held, 
that this was a case in which the supreme court of the United States 
had jurisdiction by writ of error, under the twenty-fifth section of the 
act to establish the judicial courts of the United States,” passed in 1789. 
Ibid. 

10. The indictment and plea in this case draw in question the validity of the 
treaties made by the United States with the Cherokee Indians: if not 
so, their construction is certainly drawn in question; and the decision 
has been, if not against their validity, “against the right, privilege 
or exemption specially set up and claimed under them.” They also 
draw into question the validity of a statute of the state of Georgia, “ on 
the ground of its being repugnant to the constitution, treaties and laws 
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of the United States, and the decision is in favour of its validity.” 
Ibid. 

11. It is too clear for controversy, that the act of congress by which this 
court is constituted, has given it the power, and of course imposed 
on it the duty of exercising jurisdiction in this case. The record, ac- 
cording to the judiciary act and the rule and practice of the court, is 
regularly before the court. Ibid. 

12. The declaration was for a balance of accounts of nine hundred and eighty- 
eight dollars and ninety-four cents, and the ad damnum was laid at two 
thousand dollars. The bill of exceptions showed that the United 
States claimed interest on the balance due them. Under those cir- 
cumstances it is no objection to the jurisdiction, that the bill of excep- 
tions was taken by the counsel for the United States to a refusal of the 
court to grant an instruction asked by the United States, which was ap- , 
plicable to certain items of credit only claimed by the defendant, | 
which would reduce the debt below the sum of one thousand dollars. 
The court cannot judicially know what influence that refusal had upon 
the verdict. The United States v. M’Daniel. 634. 

13. The petition filed in the district court of the United States of Louisiana, 
alleged, that the defendant had caused himself to be naturalized an 
American citizen, and that he was, at the time of the filing of the peti- 
tion, residing in the parish of West Baton Rouge. Held, that this was | 
equivalent to an averment that the defendant is a citizen of the state of 
Louisiana. Gassies v. Ballon. 761. 1 

14. A citizen of the United States, residing in any state of the union, is a 
citizen of that state. bid. 

15. The authorities, on the question of the jurisdiction of the courts of the 
United States on the allegation of citizenship, in proceedings in those 
courts, have gone as far in limiting the jurisdiction of those courts as 
it would be reasonable and proper to go. Ibid. 

16. This court has jurisdiction in an appeal from the supreme court of the 
state of Ohio, in a case where was drawn in question, at the trial, the 
construction of the act by which Virginia ceded the territory she claimed 
north-west of the river Ohio to the United States, and of the resolution 
of congress accepting the deed of cession, and the acts of congress pro- 
longing the time for completing tithes to lands within the Virginia mili- 
tary reservation; the decision of the supreme court of Ohio, having been 
against the title set up under the acts of congress. Wallace v. Parker. 
680. 


LANDLORD AND TENANT. 


That a lessee will not be allowed to deny the title of his lessor, is admitted: 
but it is not admitted that a contract executed for the purpose of con- 
veying and acquiring an estate in fee, but wanting that legal formality 
which is required to pass the title, may be converted into an agreement 
contemplated by neither party; and by this conversion, estop the pur- 
chaser, while it leaves the seller free to disregard the express stipulation. 

Hughes vy. The Trustees of Clarksville. 369. 


LANDS AND LAND TITLES. 
1. Ejectment. 
2. In an ejectment for land in the state of Virginia, the district court for the 
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western district of Virginia, instructed the jury “that the grant to the 
plaintiffs which was given in evidence, was a complete appropriation of 
the land therein described, and vested in the patentee the title; and 
that any defects in the preliminary steps by which it was acquired, 
were cured by the grant.” By the court: there can be no doubt of the 
correctness of this instruction. This court have repeatedly decided 
that no facts behind the patent can be investigated. A court of law ; 
has concurrent jurisdiction with a court of equity in matters of fraud; 
but the defect of an entry or survey cannot be taken advantage of at 
law. The patent appropriates the land, and gives the legal title to the 
patentee. Boardman and others v. The Lessees of Reed and Ford 
etal. 328. 

3. Titles acquired under sales for taxes depend upon different principles: 

| where an individual claims land under a tax sale, he must show that the 
substantial requisites of the law have beenobserved. But this is never 
necessary where the claim rests on a patent from the commonwealth. 
The preliminary steps may be investigated in chancery, where an elder 
equitable right is asserted; but this cannot be done at law. Ibid. 

4. If the grant appropriates the land, it is only necessary for the person who 
claims under it to identify the land called for. Whether the entry was 
made in legal form, or the survey was executed agreeably to the calls 

of the entry, are not matters which can be examined at law. When, 
| from the evidence, the existence of a certain fact may be doubtful, 
either from want of certainty in the proof, or by reason of conflicting 
evidence, a court may be called upon to give instructions in reference 
to supposable facts. But this a court is never bound to do, where the 

; facts are clear and uncontradicted. Ibid. 

5. That certain calls in a patent may be explained, or controlled by other 
calls, was settled by this court in the case of Stringer’s Lessee v. 
Young, 3 Peters, 320. If the point had not been so adjudged, it would 
be too clear on general principles to admit of serious doubt. Jbid. 

6. The entire description of the patent must be taken, and the identity of 
the land ascertained by a reasonable construction of the language used. 
If there be a repugnant call, which by the other calls of the patent 
clearly appears to have been made through mistake, that does not make 
void the patent. But if the land granted be so inaccurately described 
as to render its identity wholly uncertain, it is admitted that the grant 
is void. Ibid. 

7. An entry of land in one county which is afterwards divided, does not, 
afier the division, authorise a survey in the original county, if the land 
falls within the new county. , 

8. Dedication of lands to public uses. City of Cincinnati v. White. 431. 

9. Artificial or natural boundaries called for, control a call for course and 
distance. Barclay and others v. Howell’s Lessee. 498. 

10. An unmolested possession for thirty years would authorise the presump- 
tion of a grant. Under peculiar circumstances, a grant has been pre- 
sumed from a possession less than the number of years required to bar 
the action of ejectment by the statute of limitations. bid. 

11. By the common law, the fee in the soil remains in the original owner 
where a public road is made upon it, but the use of the road isin the 
public. The owner parts with this use only; for if the road should be 
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vacated by the public, he resumes the exclusive possession of the 
ground; and while it is used as a high-way, he is entitled to the timber 
and grass which may grow upon the surface, and to all minerals which 
may be found below it. He may bring an action of trespass against 
any one who obstructs the road. Ibid. 


12. Where the proprietor of a town disposes of all his interest in it, he would 


seem to stand in a different relation to the right of soil, in regard to the 
streets and alleys of the town, from the individual owrer over whose 
soil a public road is established, and who continues to hold the land on 
both sides of it. Whether the purchasers of town lots are in this re- 
spect the owners of the soil over which the streets and alleys are laid 
as appurtenant to adjoining lots, Qu@re. Ibid. 


13. Virginia military reservation of land in Ohio. 


LAWS AND DECISIONS OF THE COURTS OF NEW 





YORK. 


On.a commercial question especially, or one deeply interesting to merchants, 







and to merchants only; the settled law of New York is entitled to 
great respect. Spring and others v. Gray’s Executors. 151. 


LEX LOCI. 


1. A bond was given by the navy agent at New Orleans and his sureties to 















the United States, conditioned that he should faithfully account for all 
public moneys received by him, &c. The sureties to the bond having 
been sued on the cme after his insolvency and decease, claimed that 
the United States were bound to divide their action, and take judgment 
against each surety for his proportion of the sum due, according to the 
law of Louisiana; considering it a contract made there, and to be 
governed in this respect by the law of that state. Held, that the liabil- 
ity of the sureties must be governed by the rules of the common law; 
the accountability of the principal being at the city of Washington, to 
the treasury of the United States; and the bond being joint and several, 
each is bound for the whole: and that the contribution between the 
sureties is a matter with which the United States have noconcern. Cox 
and Dick vy. The United States. 172. 


2. The general rule of law is well settled, that the law of the place where 







the contract is made, and not where the action is brought, is to govern 
in enforcing and expounding the contract; unless the parties have a 
view to its being executed elsewhere: in which case it is to be gov- 
erned according to the law of the place where it is to be executed. 
Ibid 


3. Z. and T. were merchants at New Orleans; B. was a resident merchant 








at Baltimore. B. in 1818, being the owner of the ship Fabius, sent her to 
New Orleans consigned to Z.and T. who procured a freight forher, and the 
ship having been attached for a debt due by B. in New Orleans, Z. and 
T. in order to release her, and enable her to proceed on her voyage, be- 
came security for the debt, and were obliged to pay the same by the 
judgment of a court in New Orleans. B. on being informed that Z. 
and T. had become security for his debt, approved of the same, and 
promised to indemnify them for any loss they might sustain. The 
agreement of B. to indemnify Z. and T. is not in contemplation of 
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law a Maryland contract, but a Louisiana contract, by which B. un- 
dertook to pay the money in the place where Z. and T. resided, and 
not in Maryland. The agreement of Z. and T. by which they procured 
the relief of the ship Fabius, was within their authority as consignees 
of the ship. Boyle v. Zacharie and Turner. 635. 

4. Such a contract would be understood by all the parties to be a contract 
made in the place where the advance was to be made; and the payment, 
unless otherwise stipulated, would also be understood to be made there. 
The case would in this aspect fall directly within the authority of La- 
nusse v. Barker, 3 Wheat. Rep. 101,146. Ibid. 


LIMITATION OF ACTIONS. 


1. The statute of limitations of North-Carolina, passed in 17165, in force in 
Tennessee, bars the actions only which it recites; it does not bar ac- 
tions of debt generally, and therefore is no bar to an action of debt on 
a promissory note. Kirkman v. Hamilton and others. 20. 

2. A bill was filed in 1801 for the purpose of obtaining the legal title to cer- 
tain lands in Kentucky, and afterwards new parties were made defendants 
to an amended bill filed in 1815. Until these parties had so become 
defendants, and parties to the bill, the suit cannot be considered as 
commenced against them. The statute of limitations will avail the 
new defendants at the period when the amended bill was filed; and 
they are not to be affected by the proceeding during the time they were 
strangers to it. Miller vy. .M’Intyre. 61. 

3. Where the statute of limitations is pleaded at law or in equity, and the 
plaintiff desires to bring himself within its savings, it would be proper 
for him in his replication, or by an amendment of his bill, to set forth 
the facts specially. Ibid. 

4. The adverse possession was taken in this case in the spring of 1788 or 
1789. In the spring of 1796 the ancestor of the complainants died, and 
his heirs brought suit against the present defendants in 1815. Some of 
the complainants were not of full age in 1804. Unless the disability be 
shown to exist, so as to protect the right of the complainants, the effect 
of the statute on that ground cannot be avoided. Ibid. 

5. At least twenty-six years elapsed after the adverse possession was taken 
by the defendants, before suit was brought against them by the com- 
plainants, and ninteen years from the decease of their ancestor. The 
statute of limitations of Virginia was made the statute of Kentucky by 
adoption in 1792: if the adverse possession which had been held for 
several years commenced at that time, or when the constitution formed 
by Kentucky was sanctioned by congress, it would give a possession of 
about twenty-two years; eighteen or nineteen of which were subse- 
quent to the decease of the complainants’ ancestor. Upon these facts 
the statute of limitations of Kentucky is a bar to a claim of the land by 
the complainants. Jbid. 

6. The courts in Kentucky and elsewhere, by analogy, apply the statute of 
limitations in chancery, to bar an equitable right, when at law it would 
have operated against a grant. This principle has been well established 
and generally sanctioned in courts of equity. bid. 

7. At law the statute operates where the conflicting titles are adverse in 
their origin ; and no reason is perceived against giving the statute the 
same effect in equity. Jbid. 
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8. The principle clearly to be deduced from the decisions of this court on 


the statute of limitations is, that in addition to the admission of a pre- 
sent subsisting debt, there must be either an express promise to pay, or 
circumstances from which an implied promise may fairly be presumed, 
Moore v. The Bank of Columbia. 86. 


9. An examination and summary of the decisions of this court on the statute 


10. 


il. 


13. 


14. 


15. 


16. 


17. 





of limitations. “bid. ; 

The English statute of 9th May-#829, Geo. IV. ch. 14, relative to the 
limitation of actions. Ibid. pe 

The construction of the act of limitations, that if adverse possession be 
taken in the life time of the ancestor, and be continued for twenty years, 
and for ten years after the death of the ancestor, no entry having been 
made by the ancestor or those claiming under him, the entry is barred; 
is established by the decisions of this court, as well as of the courts of 
Kentucky. Sicard v. Davis. 124. 


. A count in the declaration in an ejectment, on a demise from a different 


party, asserting a different title, is not distinguishable, so far as respects 
the act of limitations, from a new action. Ibid. 
When the cause of action arose ona bill of lading, and a contract in- 
dorsed on it that the owners of the ship should have, as freight, one half 
of the net proceeds of the cargo, the exception of the statute of limi- 
tations of the state of Maine in favour of accounts which concern the 
trade of merchandize between merchant and merchant, does not apply. 
Spring and others v. Gray’s Executors. 151. 
The case presented by the exception is not every transaction between 
merchant and merchant; not every account which might exist between 
them; but it must concern the trade of merchandize. It is not an ex- 
emption from the act, attached to the merchant merely as a personal 
privilege; but an exemption which is conferred on the business as well 
as on the persons between whom that business is carried on. The ac- 
counts must concern the trade of merchandize; and the trade must be, 
not an ordinary traffic between a merchant and any ordinary customer, 
but between merchant and merchant. Ibid. 
The trade of merchandize which can present an account protected. by 
the exception, must be not only between merchant and merchant, but 
between the plaintiff and defendant. The account—the business of 
merchandize which produces it, must be between them. Ibid. 
The accounts between merchants, and which concern the trade of mer- 
chandise, excepted from the operation of the statute of limitations of 
Maine, depend on the nature and character of the transaction, and not 
on the books in which either party may choose to enter a memorandum 
or statement of it. The English and American cases do not oppose this 
construction of the words of the statute; and the American cases, as far 
as they go, are in favour of it. Ibid. 
It is a well settled principle, that the statute of limitations does not run 
against a state. If a contrary rule were recognised, it would only be 
necessary for intruders on the public lands to maintain their possessions 
until the statute of limitations shall run, and they then would become 
invested with the title against the government, and all persons claiming 
under it. Lindsey et al. v. Miller. 666. 
The construction of the two statutes of limitations of Tennessee, was 
never considered as finally settled until 1828, when the case of Gray 
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and Reeder v. Darby’s Lessee was decided. In that case it has been 
adjudged that it is not necessary, to entitle an individual to the benefit 
of the statutes, that he should show a connected title, either legal or 
equitable. That if he prove an adverse possession, under a deed, of 
seven years before suit is brought, and show that the land has been 
granted, he brings himself within the statutes, Since this decision, the 
law has been considered settled in Tennessee, and there has been so 
general an acquiescence in all the courts of the state that the point is 
not now raised or discussed. As it appears to this court, that the con- 
struction of the statutes of limitations of Tennessee is now well settled, 
different from what was supposed to be the rule at the time this court 
decided the case of Patton’s Lessee v. Easton, and the ease of Powell’s 
Lessee v. Green; and-as the instructions of the circuit court of Ten- 
nessee were governed by these decisions, and not by the settled law of 
the state, the judgment must be reversed, and the cause remanded for 
further proceedings. Green v. The Lessee of Weal. 291. 


MANDAMUS. 


> 

1. It is not a proper case for a mandamus to a judge of the distriet court of 
the United States where he has refused to set aside a judgment entered 
by default. Stuch applications are to the discretion of the court. Ez 
parte Roberts et al. 216. 

2. Motion for a mandamus to the district judge of the southern district of 
New York, directing him to restore to the record a plea of “ tender,” 
which had been filed, by the defendant, in a suit on a bond for the 
payment of duties, which had been ordered by the court to be struck 
off as a nullity. By tke court: As the allowance of double pleas and 
defences is a matter not of absolute right but of discretion in the court; 
and as the court constantly exercises a control over the privilege, and 
will disallow incompatible and sham pleas, no mandamus will lie to the 
court for the exercise of :its authority in such cases; it being a matter 
of sound discretion, exclusively appertaining to its own practice. The 
court cannot say, judicially, that the district court did not order the pre- 
sent plea to be struck from the record on this ground; as the record itself 
furnishes no positive means ofinformation. Ex parte Davenport. 661. 

3. A rule was granted to show cause why a mandamus should not be awarded 
to the district judge of the district court for the northern district of 
New York, commanding him to do certain acts relative to a cause insti- 
tuted in that cour. Ex parte Bradstreet. 774. 


NEUTRALITY OF THE UNITED STATES. 

1. Construction of the act of congress passed April 20, 1818, entitled “ an 
act in addition to the act for the punishment of certain crimes against 
the United States, and to repeal the acts therein mentioned.” The 
United States v. Quincy. 445. 

2. Construction of statutes of the United States. 


NONSUIT. 


The circuit court has no authority whatsoever to order a peremptory non- 
suit, against the will of the plaintiff. This point has been repeatedly 
settled by this court, and is not now open for controversy. Crane v. 

The Lessee of Morris. 598. 
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1. Where a defect in the specification on which a patent has issued arose 


from inadvertence or mistake, and without any fraud or misconduct on 
the part of the patentee, the secretary of state has authority to accept a 
surrender of the patent, and cancel the record thereof; whereupon he 
may issue a new patent, on an amended specification, for the unexpired 
part of the fourteen years granted under the first patent. Grant et al. 
v. Raymond. 218. 


2. The great object and intention of the act is to secure to the public the 


advantages to be derived from the discoveries of individuals; and the 
means it employs are the compensation made to those individuals for the 
time and labour devoted to those discoveries, by the exclusive right to 
make up and sell the things discovered for a limited time. That which 
gives complete effect to this object and intention, by employing the 
same means for the correction of inadvertent error which are directed 
in the first instance, cannot be a departure from the spirit and character 
of the act. . bid. 


3. Quere, What would be the effect of a second patent, issued after an in- 


nocent mistake in the specification, on those who skilled in the art for 
which it was granted, perceiving the variance between the specifica- 
tions and the machine, had constructed, sold and used the machine. 
This question is not before the court, and is not involved in the opinion 
given in the case. The defence, when true in fact, may be sufficient in 
law, notwithstanding the validity of the new patent. Ibid. 


4. The defendant in the circuit court, in his plea, assigned the particular 


defect supposed to exist in the specification, and then proceeded to an- 
swer in the very words of the act, that it does not contain a written 
description of the plaintiff’s invention and improvement, and manner of 
using it, in such full, clear, and exact terms, as to distinguish the same 
from all other things before known, so as to enable any person skilled 
in the art to make and use the same. The plea alleged, in the words of 
the act, that the prerequisites to issuing a patent had not been complied 
with. The plaintiffs denied the facts alleged in the plea, and on this 
issue was joined. At the trial, the counsel for the defendants, after the 
evidence was closed, asked the court to instruct the jury, that if they 
should be of opinion that the defendants had maintained and proved the 
facts alleged in their pleas, they must find for the defendants. The court 
refused this instruction, and instructed the jury that the patent would 
not be void on this ground, unless such defective or imperfect specifi- 
cation or description arose from design, or for the purpose of deceiving 
the public. By the court: The instruction was erroneous, and the judg- 
ment of the circuit court ought to be reversed. Ibid. 


5. Courts did not, perhaps, at first, distinguish clearly between a defence 


which would authorise a verdict and judgment in favour of a defendant 
in an action for the violation of a patent, leaving the plaintiff free to use 
his patent, and to bring other suits for its infringement; and one which, 
if successful, would require the court to enter a judgment not only for 
the defendant in the particular case, but one which declares the patent 
to be void. This distinction is now well settled. bid. 


6. If the party is content with defending himself, he may either plead spe- 








cially, or plead the general issue and give the notice required by the 
sixth section, of any special matter he means to use at the trial. If he 
shows that the patentee has failed in any of those prerequisites on 
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which the authority to issue the patent is made to depend, his defence 
is complete. He is entitled to the verdict of the jury, and the judg- 
ment of the court. But if, not content with defending himself, he seeks 
to annul the patent, he must proceed in precise conformity with the 
sixth section. If he depends on evidence “ tending to prove that the 
specification filed by the plaintiff does not contain the whole truth rela- 
tive to his discovery, or that it contains more than is necessary to pro- 
duce the desired effect;” it may avail him so far as respects himself; but 
will not justify a judgment declaring the patent void; unless ‘* such con- 
cealment or addition shall fully appear to have been made for the pur- 
pose of deceiving the public;” which purpose must be found by the 
jury, to justify a judgment of vacatur. Ibid. 

7. The defendant is permitted to proceed according to the sixth section, but 
is not prohibited from proceeding in the usual manner, so far as respects 
his defence; except that special matter may not be given in evidence on 
the general issue unaccompanied by the notice which the sixth section 
requires. The sixth section is not understood toeontrol the third. The 
evidence of fraudulent intent is required only in the particular case, and 
for the particular purpose stated ‘in the sixth section. Ibid. 


PENALTIES AND FORFEITURES. 


“4 1. The ship Good Friends, and her cargo of British merchandise, owned by 

i Stephen Girard a citizen of the United States, was seized by the col- 
lector of the Delaware district, on the 19th of April 1812, for a violation 
of the non-intercourse lawsof the{United States, then in force. The 
ship and cargo were condemned as forfeited, in the district and circuit 
court of the Delaware district. On the 29th July 1813, congress passed 
an ** act for the relief of the owners of the Good Friends, &c.,”’ and a 
remission of the forfeiture was granted by the secretary of the treasury, 
under the authority of that act, with the exception of a sum equal to 
the. double duties imposed by an act of congress passed on the Ist of 
July 1812. The collector was entitled to one moiety of the whole 
amount reserved by the secretary of the treasury, as the condition of 
the remission. M’Lane v. United States. 404. 

2. Where a sentence of condemnation has been finally pronounced in a case 
of seizure, this court, as an incident to the possession of the principal 
cause, has a right to proceed to decree a distribution of the proceeds, 
according to the terms prescribed by law. And it is a familiar practice 
to institute proceedings for the purpose of such distribution, whenever 
a doubt occurs as to the rights of the parties, who are entitled to share 
in the distribution. bid. 

3. The duty of the collector in superintending the collection of the revenue, 
and of making seizures for supposed violations of law, is onerous and full 
of perplexity. If he seizes any goods, it is at his own peril; and he is 
condemnable in damages and costs, if it should turn out upon the final 
adjudication, that there was no probable cause for the seizure. As a 
just reward for his-diligence, and a compensation for his risks; at once 
to stimulate his vigilance and secure his activity; the laws of the United 
States have awarded to him a large share of the proceeds of the forfeit- 
ure. But his right by the seizure is but inchoate; and although the for- 
feiture may have been justly incurred, yet the government has reserved 
to itself the right to release it, either in whole or in part, until the pro- 


Vor. VI.—5 B 

















810 INDEX. 
PENALTIES AND FORFEITURES. 


ceeds have been actually received for distribution; and in that event, 
and to that extent, it displaces the right of the collector. Such was the 
decision of this court in the case of the United States v. Morris, 10 
Wheaton, 246. Jbid. 

4. But whatever is reserved to the government out of the forfeiture, is re- 
served as well for the seizing officer as for itself; and is distributable 
accordingly. The government has no authority, under its existing laws, 
to release the collector’s share, as such; and yet to retain to itself the 
other part of the forfeiture. Ibid. 

5. In point of law, no duties, as such, can legally accrue upon the importa- 
tion of prohibited goods. They are not entitled to entry at the custom 
house, or to be bonded. They are, ipso facto, forfeited by the mere act 
of importation. bid. 


PENNSYLVANIA. 


In Pennsylvania there is no court of chancery, and it is known that the courts 
in that state admit parol proof to affect written contracts, to a greater 
extent than is sanctioned in the states where a chancery jurisdiction is 
exercised. The Bank of the United Statesv. Dunn. 51. 


PLEADING. 


The declaration contained two counts. The first, setting out the cause of 
action, stated “ for that whereas the said defendants and co-partners, 
trading under the firm of Josiah Turner and Company in the life-time 
of said William, on the Ist day of March 1821, were indebted to the 
plaintiffs, and being so indebted, &e.” The second count was upon an 
insimul computassent, and began, ‘* and also whereas the said defen- 
dants afterwards, to wit on the day and year aforesaid, accounted with the 
said plaintiffs of and concerning divers other sums of money due and 
owing from the said defendants,” &c. The defendants, to maintain the 
issue on their parts, gave in evidence to the jury, that William Turner, 
the person mentioned in the declaration, died on the 6th of January 
1819, that he was formerly a partner with Josiah and Philip Turner the 
defendants under the firm of Josiah Turner and Company; but that the 
partnership was dissolved in October 1817, and that the defendants 
formed a co-partnership in 1820. The defendants prayed the court to 
instruct the jury that there is a variance between the contract declared 
on, and the contract given in evidence; William Turner being dead. 
By the court: the only allegation in the second count in the declaration 
from which it is argued that the contract declared upon was one inclu- 
ding William Turner with Joseph and Philip, is, “ that the said defen- 
dants accounted with the plaintiffs.” But this does not warrant the 
conclusion drawn from it. The defendants were Josiah and Philip 
Turner; William Turner was not a defendant, and the terms, the said 
defendants, could not include him. There was no variance between 
the contract declared upon in the second count, and the contract proved 


upon the trial, with respect to the parties thereto. Schimmelpennick 
v. Turner. 1. 


POSSESSION. 


A possession taken under a junior patent, which interferes with a senior 
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patent, the lands covered by which are totally unoccupied by any per- 
son holding or claiming under it; is not limited to the actual inclosure, 
but is co-extensive with the boundaries claimed under such junior patent. 
Lessee of Sicard v. Davis etal. 124. 


PRACTICE. 


1. The bringing up with the record of the proceedings in the cireuit court, 
the charge of the court at large, isa practice which this court has often 
disapproved, and deems incorrect. Conard v. The Pacific Insurance 
Company. 262. 

2. Motion to dismiss a writ of error on the ground that one of the matters 
put in issue in the court below did not appear by the record, to have 
been decided: Refused, as the issue which was found by the jury, made 
the plea, upon which no issue appears to have been decided, immaterial. 
Dufau v. Couprey’s Heirs. 170. 

3. Ejectment. The declaration described the property for which the suit 
was instituted as “lying between Water street and the river Mononga- 
hela, with the appurtenances, situate and being in the city of Pittsburgh.” 
The jury found a general verdict for the plaintiff; and the defendants 
assigned for error, that the verdict, being general, is void for the want of 
certainty. By the court. This must be considered as an exception to 
the sufficiency of the declaration; as any other matter embraced in it 
might have been considered cn a motion for a new trial, but cannot now 
benoticed. Barclay and others vy. Howell’s Lessee. 498. 

4. In respect to suits at common law, the laws of the United States have 
adopted the forms of writs and executions, and other process, and the 
modes of proceeding authorised and used under the state laws, subject, 
however, to such alterations and additions asmay from time to time be 
made by the courts of the United States. But writs of execution issu- 
ing from the courts of the United States in virtue of those provisions, 
are not controlled or controllable, in their operation or effect, by any 
collateral regulations and restrictions which the state laws have imposed 
upon the state courts to govern them in the actual use, suspension or 
superseding of them. Such regulations and restrictions are exclusively 
addressed to the state tribunals, and have no efficacy in the courts of 
the United States, unless adopted by them. Boyle v. Zacharie and 
Turner. 648. 

5. There is no impossibility or impracticability ia courts making such rules 
in relation to the filing of the pleadings, and the joining of issues 
in actions for duties on merchandize, as will enable the causes to be 
heard and tried upon the merits, and a verdict found at the return term 
of the court. Ex parte Davenport. 661. 

6. After a writ of error had been taken out to this court, in an indictment 
found and tried in the circuit court for the eastern district of Pennsyl- 
vania, a nolle prosequi was entered in that couit, by order of the presi- 
dent of the United States, and a copy of the same having been filed in 
the office of the clerk of the supreme court, the court, on motion of 
the attorney-general, dismissed the cause. The United States Vv. 
Phillips. 776. 
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PRIORITY OF THE UNITED STATES, FOR THE 
PAYMENT OF DEBTS DUE TO THE UNI- 
TED STATES. 
The priority of the United States extends as well to debts by bonds for du- 
ties which are payable after insolvency or decease of the obligor, as to 


those actually payable or due at the period thereof. The United States 
v. The State Bank of North Carolina. 29. 


RECORDING OF DEEDS. 


1. The act of the legislature of Kentucky, of 1796, respecting conveyances, 
restrains the right to convey property by certain rules which it pre- 
scribes, and which are deemed necessary for public convenience. The 
original right to convey property remains unimpaired, except so far as it 
is abridged by the statute. Lessee of Sicard v. Davis et al. , 124. 

2. The first section of the act can apply only to purchasers of the title as- 
serted by the conveyance, and to the creditors of the party who has 
made it. It protects such purchasers from a conveyance of which they 
had no notice, and which, if known, would have prevented their making 
the purchase; because it would have informed them that the title was 
bad, that the vendor had nothing to sell. But the purchaser from a dif- 
ferent person, of a different title, claimed under a different patent, would 
be entirely unconcerned in the conveyance. To him it would be en- 
tirely unimportant, whether this distinct conflicting title was asserted 
by the original patentee, or by his vendor. The same general terms 
are applied to creditors and to purchasers; and the word creditors, can 
mean only the creditors of a vendor. Ibid. 

3. Under that statute the only requisites to a valid conveyance of lands are, 
that it shall be in writing, and shall be sealed and delivered. Ibid. 

4. The acknowledgement, and the proof which may authorise the admission 
of the deed to.record, and the recording thereof, are provisions which 
the law makes for the security of creditors and purchasers. They.are 
essential to the validity of the deed as to persons of that description, not 

as to the grantor. His estate passes out of him and vests in the grantee, 
as far as respects himself, as entirely, if the deed be in writing, sealed 
and delivered, as if it be also acknowledged, or attested and proved by 
three subscribing witnesses, and recorded in the propercourt. In a suit 
between them, such a deed is completely executed, and would be con- 
_clusive, although never admitted to record, nor attested by any sub- 
scribing witness. Proof of sealing and delivering would alone be re- 
quired; and the acknowledgement of the fact by the party would be 
sufficient proof of it. bid. 

5. Deeds for lands in the district of Columbia, executed by an insolvent 
debtor, under the insolvent laws of the state of Pennsylvania, and under 
and in conformity with the insolvent laws of the state of Maryland, not 
having been enrolled in the general court where the lands lie; are, in a 
legal sense, mere nullities, and incapable of passing the lands described 
in them. Greenleaf’s Lessee v. Birth. 302. 


REMAINDER. 


A remainder may be limited after a life estate in personal property. Smith 
v. Bell. 68. 
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SEAMEN’S WAGES. 


1. The contract of a seaman for his wages, is a distinct contract, although 
he may sign the same shipping articles with others. He is not under- 
stood to contract jointly, or to incur responsibility for any other. “The 
contract is so contemplated by the act of congress. Oliver et al. v. 
Alexander et al. 143. 

2. Every seaman may sue severally in a court of common law for his wages, 
But a different practice prevails in the admiralty, as a special favour and 
peculiar privilege to seamen. Ibid. 

3. Although the libel is joint in its form, the contract is always treated as a 
several distinct contract with each seaman. Ibid. 

4. The defence which is good against one seaman, may be wholly inapplica- 
ble to another. One may. have been paid; another may not have per- 
formed the service; and another may have forfeited in whole or in part 
his claim to wages. But no decree whatever, which is made in regard 
to such claims, can possibly avail to the prejudice of the merits of 
others, which do not fall within the same predicament. And wherever, 
from the nature of the defence, it is inapplicable to the whole crew, the 
answer invariably contains separate averments, and is applied to each 
claim, according to its own peculiar circumstances. Ibid. 

5. The decree follows the same rule, and assigns to each seaman, severally, 
the amount to which he is entitled, and dismisses the libel as to those 
and those only who have maintained no right to the interposition of the 
court in their favour. Ibid. 

6. The whole proceeding, though it assumes the form of a joint suit, is in 
reality a mere joinder of distinct causes of action -by distinct parties, 
growing out of the same contract; and bears some analogy to the known 
practice at common law of consolidating actions founded on the same 
policy of insurance. The act of congress adopts and sanctions the 
practice. Ibid. 


SPECIFIC. PERFORMANCE. 


Chancery and chancery practice, 4, 5. 


- SUPREME COURT OF THE UNITED STATES. 


Construction of statutes, 2, 3, 4, 5, 6. 


TREASURY TRANSCRIPT. 

The principles which have been established by the decisions of this court 
relative to the admission of treasury transcripts in evidence, in suits by 
the United States against public officers. Coxand Dick v. The United 
States. 172. 


VIRGINIA MILITARY RESERVATION OF LANDS 
IN OHIO. 


1. Ejectment. The plaintiff claimed the land in controversy, which was 
situdted in the Virginia military district, in the state of Ohio, undera 
patent fiom the United States, dated 1 December 1824, founded on an 
entry and survey executed inthe same year. The defendants offered 
in evidence a patent, issued by the ‘state of Virginia in March 1789, to 

Richard C. Anderson, for the same land, which was rejected by the 

court; and they gave in evidence, an entry and survey of the land made 

in January 1783, recorded on the 7th of April in the same year, and 
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VIRGINIA MILITARY RESERVATION OF LANDS 
IN OHIO. 


proved possession. for upwards of thirty years. The warrant under 

which the defendants’ survey was made, stated that the services for 

which it issued were performed in the Virginia state line; and not 

‘on the continental establishment. On the lst of March 1786, Vir- 

. 3 ginia conveyed to the United States the territory north west of the river 

Ohio, with the reservation of such a portion of the territory ceded 

between the rivers Sciota and Little Miami, as might be required to 

make up deficiencies of land on the south side of the Ohio, called 
the Green River lands, reserved for the Virginia troops on continental 
establishment. The holders of Virginia warrants had no right to 

Jocate them in the reservation until the good land on the south side 

of the Ohio was exhausted, and it was deemed necessary that Vir- 

ginia should give notice to the general government when the Green 

River lands were exhausted; which would give a right to the holders 

of warrants to locate them in the district north of the Ohio. Lands 

could be entered in this district only by virtue of warrants issued by 

Virginia to persons who had served three years in the Virginia line 

on the continental establishment. Lindsey et al. v. Miller. 666. 

) 2. In May 1800, congress authorised patents to issue on surveys made 

under Virginia warrants issued for services on the continental estab- 
lishment: warrants issued by Virginia for services in her state line, gave 
no right to the holder to make an entry in the reserved district. Ibid. 

3. The land in the possession of the defendant was surveyed under a warrant 
which did not authorise the entry of lands in the reserved district. 
The possession of the same did not bar the plaintiff’s action. bid. 

4. The entry and survey of the defendant were made before the deed of 
cession—at the time the location was made, the land in the reserved 
district was not liable to be appropriated in satisfaction of warrants 
granted by the state of Virginia for military services, in the state line. 
Ibid. 

5. No act of congtess was passed subsequent to the deed of cession, which 
enlarged the rights of Virginia to the lands in the military contract be- 
yond the terms of the cession. Longer time has repeatedly been given 
forlocations, but no new rights have been created. It would seem, 
therefore, to follow, that when the act of 1807 was passed for the pro- 
tection of surveys, congress could have designed to protect such sur- 

veys only as had been made in good faith; they could not have intended 

3 to sanction surveys made without the shadow of authority, or what is 
the same thing, under a void authority. Ibid. 

6. It is essential to the validity of an entry that it shall call for an object 

if notorious at the time, and that the other calls shall have precision. A 

survey, unless carried into grant, cannot aid a defective entry against 
one made’ subsequently. The survey, to be good, must have been made 
in pursuance of the entry. bid. > 

7. To cure defects in énfries and surveys was the design of the act of 1807. 

BG , ‘It was intended to sanction irregularities which had occurred without 

i fraud, in the pursuit of a valid title: In the passage, of this act, con- 

gréss could have had no referepee but to such titles as were embraced 

in the deed of cession. Ibid. 
8. Construction of the acts of congress relative to the Virginia reservation of 

military lands in Ohio. . Wallace vy. Parker. 680. 
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WILL. 


1. The testator’s will was as follows: the will of B. G. contained the follow- 
ing clause: “ also, I give to my wife Elizabeth Goodwin, all my per- 
sonal estate whatsoever and wheresoever, and of what nature, kind and ~ 
quality soever, after payment of my debts, legacies and funeral expenses, 
which personal estate I give and bequeath unto my said wife, Elizabeth 
Goodwin, to and for her own use and disposal absolutely; the remain- 
der after her decease to be for the use of the said Jesse Goodwin,” the 
son of the testator. Jesse Goodwin took a vested remainder in the per- 
sonal estate, which came into possession after the death of Elizabeth 
Goodwin. Smithv. Bell. 68. 

2. The first and great rule in the exposition of wills, to which all rules 
must bend, is, that the intention of the testator expressed in his will 
shall prevail, provided it be consistent with the rules of law. This 
principle is generally asserted in the construction of every testamentary 
disposition. ft is emphatically the will of the person who makes it, 
and is defined to be “ the legal declaration of a man’s intentions, which 
he wills to be performed after his death.” These intentions are to be 
collected from his words; and ought to be carried into effect if they be 
consistent with law. Ibid. 

3. In the construction of ambiguous expressions, the situation of the parties 
may very properly be taken into view. The ties which connect the 
testator with his legatees, the affection subsisting between them, the 
motives which may reasonably be supposed to operate with him, and 
to influence him in the disposition of his property, are all entitled to 
consideration in expounding doubtful words, and ascertaining the mean- 

ing in which the testator used them. Ibid. 

4. The rule that a remainder may be limited after a life estate in personal 
property, is as well settled as any other principle of our law. The at- 
tempt to create such limitations is not opposed by the policy of the 
law, or by any of its rules. If the intention’to create such limitation is 
manifested in a will, the courts will sustain it. Ibid. 

5. It is stated in many cases that where there are two intents, inconsistent 
with each other, that which is primary will control that which is se- 
condary. bid. 

6. Rules as to the construction of wills. Ibid. 


WRIT OF ERROR. 
1. Error, 1. 
2. Worcester v. The State of Georgia. 515. 





THE END. 


